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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: HON. DAVID BENJAMIN COHEN 

DOLLAR CHOICE DEALS, INC. 

ROSS & ROSS LLC, 

Defendant. 

Juslb 
x 

PART IAS MOTION S&EFM 

INDEX NO, 151001/2019 

MOTIOH DATE 11/1lt'20H 

MOTION SEO. NO. _ _,00..,1 _ _ 

DECISION +ORDER ON 
MOTION 

Tue to10w1no e-lilod documents. IS'led by NYSCEF document num~(MotlOn 001) 8, 8 , 10, ·t 1. 12, 13, 

K~~n~••~. aa•••~•••n•a~••~•••~ 
42, 43, 44,45.48, 47 

were read on ttus motion toflor JUDGMENT · SUMMARY 

Upon the forcgomg documents. 

Plllintiff r>ollar Choice Deals.. Inc wu the- ttflant of a commercia.I premises located at 

21S6Third Avenue. New York. New Voric 10035 DcfendantRou& RossLLC wa.s the 

landlord In early 2018, defendant comm~ a summary noopayment procecdi ng against 

plaintiffin thcCi Vll Coon of the City of New York, County of New York, under Index Number 

l.&T 51SOl/18 In March of2018, the parties ente«:d into a settltmenl stipulation whereupon 

plaintiff Ms permitted to stay in the premises, provided it made certain paymCl'I~ Plaintiff 

failed 10 make the required payments and a notice of eviction wu served on plain1iff in early 

August 2018 On August 27. 2018, the parties entered into another Coort stipulation whereupon 

the eviction was stayed, and plaintiff agreed to make certain payments After pla..intiffasain 

railed to make the required payments, plaintiff wu served 111itb llllotber nooce or eviction, was 

evicted by lhe MWal, aocl defendant w~ given legal possession of the premises On October 

22, 20 18.., plaintiff"s Order to Show Cause seeking to be restored 10 po!SCMion was denied by Ute 

15106112011 DOUARCHOICEDEAll, IHC..,..~ a RC)88UC 

MD111anrw..ot1 
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Civil Courc However, the Cou11 prohibi1td defendant from rwenting the premises prior 10 

November 14, 2011, and, pl1inti1Twu granted daily ICCCSJ until N~ber 13 2018 tooollwt 

and remove plaintiff's property liocn the p1·cmises 

ACCOl'ding to !he i.anrefuted affidavit ol'Ocrck Cohn, defendlilt's m~er, at no time 

prior10 ~ November 13. 2018 was I or anyone employed by Ross ever c.on11c1td with tegtrd 10 

providing access to lhc premlsa. N<lf" am I aware of a demand made in any manDCJ dunng the 

abo\'e time period by DollM Choice t D myself, anyone emplored by Ros.s or its auomcys for 1he 

rcleascofthe~lcftonthe prcmiscs"' 

According tO the Complaim and a letter sobm1tted by plaintiff, on November 27, 2018. 

defendant entered the premises and removed plaintifl's property Pllintiffoommenc.ecl this 

action seeking damages for (I) negligence based up(Kl dcfcod&#t'sbceach oftl.S duty to use 

reasonable care to Vf()(cci plaintill's property, and (2) conversion rdated lO the alleged wrongful 

refuSAI to return the property Plaintiff now moves for summary judgment and defe!ldant cross· 

moves to dismiss and for .swnnwy judgment 

SurntnM)' judgrneat is a dra.wc remedy th.u should nor be granted wh(re lhen: exi111s 1 

triable issue offset (Integrated Lcg1sr1csCom11/ta111s v Fid:Jta Corp.. 131 AD2d 338 f I st Dept 

1987). RDt111tr v£10V1t:, 198 AD2d 184 [Isl Depc 1993]) The. moving party must ~tablilh 11 

pnma fac1ecase showing 1ha1 it isentitlod to judgment as a manerof law(A/Wlr.:-z v/>M'fl«t 

HO¥J .• 68NY2d 320{1986]) Tb.isburtlm isabc:avyonc.e.Mall facts must be Yiewtld in a light 

most favonlblc: to the non-moving j».rty (Jmn11ck Estate Approi.~r$ and Aud10ll>f:1:rs. Inc. " 

/Wbi:ad.ih, 22 NVJd 470 [2013]) The propoocnl ofa summaiy judgment mocit'tn makes a 

primafacie showmg ofcntit!emcn1 to judgment as a matter of law. by tendenng:sufficieni 

evidtrn:e.1oelimi na1cany material 1$SUC:joff1ct frnm thecase (Wm~gradvNni; YvrkUmv. Med. 

111111'2011 OOUAJ!CltOICEDEAl.S.WC. ,,.. AOSSl~U.C 

Mol\onNo,001 
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Ctr .• 64 NY2d 85 I { 1985]} After 1he moving party has demonstrated illl pnmajacie entitlemcnt 

to summary judgment. the party opposing tho mocion must demonstrate by admissible evidence 

the existence or 1 faaual i$Sl1t1 requiring a trial {.h1<:ob.m1 v Nl!w Yr.lt'k ('lly Jleo/th ond f/Q.~plWl!f 

Corp., 22 NYJd 824 [2014J, Zur.:km11011 vC/tyQ/Ne-w y,lt'k, 49NY2d S57 [ J9S0]) 

Plaintifl's motion for summary j udgment is denied and deftndant' s cross motion for 

summMy judgment is granted. Under these facts. defendartl was pcrrnincd to rcmo•..-e plaintiff's 

property left behind in 1he premises First, 1here is no dispute, nor even an allegation, 1ha1 

plaintiff ever attempted 1 timely retrieval of the property at any time prior 10 defendant removing 

the property Plaintiff failed to do so even after the Civil Court' s specific.ally granting plaintiff 

nearly three wttks of llCCC$S In fact. defendant waited an additional two week:s after the 

expiration of the coun ordcttd stay before removing the propeny Not once did plaintiff attempt 

10 retrie\'C any i1ems or even contact defendant seeking an arnngement for storage or pickup 

S1milariy, although plaintitl"s h.&!J never ~peci fied the duty that it claimed defendant 

breached, defendant is not deemed a constructive bailee in this instance s.ince "'pl&inliffdid not, 

at any time before the date of the exC1CUtion. make lily arran8cmcm.s wha~er with its landlord 

to keep the property 1n safck~rtj: for its benefit'' (Funding A.s..usumce CQl'f). v M<Jshrtq Ba11k. 

PSC. 2n AD2d 127, 128 (1 st Dept 2000J) Additionally, the leuepm1,.ides that '"all property 

required or permitted to be removed by Tenant at tht; end of the term remaining in the demised 

prcmiRS afterTen.anl's removal i;.hall be deemed abandoned and may, at the election of the 

be removed ., Here. defendant waited over JO days (rom the rime it obtained legal 

posst:1Sioo before rcmoving lhc property This lime period was reasonable under these 

c1rcumstances whercplainlirTwas given nearly three weeks to retrieve lhe propttty remaining in 

ihe premises. bul failed to W:e any action whauoever. nQl even communicating with dcfendaoL 

1510&1'2011 oou.ARCHOICE DEALS. INC."" ROM a A06S UC ......... .,, ... 3oU 
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Given the language contained 1n the lease, defendant fulfilled any duty it may have had with 

respect 10 any property left behind in the prcnuscs Accordingly, defandAnt is granted summary 

judgment dismissing 1hc negligence cl11.im 

For I.he same rtuons, dcfcnd11.n1 is grtnttd summary judgment on tht convcnion claim. 

Convef"Slon is the unauthoriu:d assumplion and cxcrcist of the nght of ownership over goods 

belonging 10 anod)ef to tbe exclusion oflh.e owner's rights," ($Jo1t> ojNcw York 111*~irnrh 

Rlgimrnr F1md, 98 NY2d 249 [20021} A5 a required element of conversion, plaintiff must 

establish "some affim1ative act - asportatiOfl by tbcdefe11dan1 or another person. denial of access 

to the rightful owner or a~on to the owner of a claim oo the goods, sale or other commercial 

exploitation of the goods by the defendant" (1d at260) Prior to removal and disposition of the 

property, there is no claim that plaintiff attempted to coolaci defendllnt or obtain the propeny left 

bchmd 1n the premises Ac<:ordingly, plaintill'cannotclaim lt'IY legally cogniuble in1erc:s11n the 

~ property that, as c:on.:cded by defendants for present pu.rpo5f:S. remained on the 

premises after the 1enant'1 eviction Accordingly. the tenant has no cause of action fOC' conversion 

(8901 Corp. v Helmsley-$/Nar, Ille., 23AD3dl16 [1st Dept 200S]) Accordingly, it is hereby 

ORDERED that plaintitrs motioo for summary judgment is denied, and it is funher 

ORDERED that defcnd1nt's cro.ss-.moc1on for summat)I judgment is granted and this 

action 1s dismissed, and the Clerk shall enter judgment accordingly 

15IOlll2011 DOU.ARCHOICEOE.Al$,SHC. ...... RQSSI RQSS llC 
lilollonNo.001 
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