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( SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: HON. DAVID BENJAMJN COHEN 

GUOMNGUI 

GUO BAOSHENG, YAJ-4 ZHAO, NING YE 

Oofondanl. 

PART IAS lltOTIOH SIEFM 

..,..,.,. 
MOTION DATI! 01/22J2029_ 

MOTIOH SIQ. NO. ___l!l5 __ 

DECISION + ORDER ON 
MOTK)N 

The froloMng 6-filld doc:umtnta, bMd by NVSCEF oocument nl.lfl'Otr (MocJon 008) 55, 80, 82 

....,. fMd one. rnotJon b'lor DISMISS 

Upon the forqoina documents, it is 

The motion to cfu:miss is granted in pmt ll'ld denied in p1rt. The C,omplaint lists si;ic 

cawcs of action: (l)atortion and attcmpecd exlMiort, (2) fr1ud; (3) conspinq to commit fraud: 

(4) breach ofconin.ct; (S) breach of the duty ofpM! faith and fair dealing; and (6) tortious 

in1crfcrcnce with business rcla1iomhlps. Defendants move lO dismiss pursuant to CPLR 

321 l(aX7). for fililure to state: a cause of action. 

When deciding a motion to dismiss pursmnt to CPLR §3211, the court should give tM 

pleadin& a "'liberal c:onstruction. ICCq>C the f.cts alleged tn the complaint to be true and afford 

the plaintiff the benefit ofnuy possible favorable 1nftrcnc:e'" (London" Kroll Lohomlory 

Spt.dahsu, Inc, 22 NY3d I. S-6(201lJ;FolStHl•- lrwis. l5 NY3d 220 (2015). However, ifa 

complaint fails within its four c:omcrs to allq:e t:te necns;uy eltmcnts of a cause of action. the 

claim must be dtJmisscd (Andn Srri.shal & Asso.:latu, PC v H1wle.tt Packard & Co, 300 

AD2d 608 [2d Drpl. 2002)). 

t •tJttl201t WUfOUl.OIJO .... BAOtttEHO..OIJO _ ..... .....ton 
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The fim cause of 1etlon for ex.10t1ion and aucmptc:d c11tortlon., aUq:ins tha1 
defendant attempted to compel and compelled plaintiff to dtlh«er money to him 
by threatening physlco.l hann to plaintiff and her employees and a breath or 
their oonfidcntiallty qreemc:nt, wu properly di.smiucd on the around lhlt 
ex.tortioo and auc:mptad extortion n criminal ofTcntcl (tt• Penal Law f 
JSS,OS(2](e); § I 10.00) th.al do not Imply a private ria)it of .-:tion (NiagDTa 
Moltawi Po-,CtNp. " Tutorv, 272 A.D..2d910, 91 I, 708 N.Y.S.2.d S27 
(2000]; CrandoJI "" Bmtord, 0.'tnOlt 6 RUSRll. 133 A.0.2d 171, 179, S20 
N.Y.S2d237(l91n1' """'lu<d.1' ""'l..J70N.Y.2d940,524N.Y.S2d 
672. S19N.E.2d611 (1911)). Morcovcr.althoughe.xtonMlioale~vior. 
COCC'Cioo and duress may be demcnts of a cause of ~ion for IORious 
interference v.itb COfltnc.I or wtjust enrictvnent., at common law lbett wu 
never• private cau.se of a.ction for extortion. Rather, cx1onion., u it bu come 
to be undcmood today-obtaining of money b)' forte or f~ con.sidaed 
robbery to be pwtlshed crhnlnally. 

(MlnM-111 "So~ 41 /\Old 318, 388·89 (I.st Depl: 2007] Iv du1t1i.sud 9 NYJd 1028 

(2001)1ualsoNUJgoro}.(o/tawk Pot1.·e,.Corp vTutDM, 2nAD2d 910(4thDepc.2000J 

(ltoldurg DO ~intent'° emise. Clvil rtmtd)" fot an ltltmpl to CX10rt))- AcconhnaJy, IS 

oo cause of action cxi$U fa< extoftion and ancmptcd extortion, thls e&U:fC of act1on must be 

dismissed. Furtbct, since plainliffdoes oot allege tll3l he actually made any payment in 

fWtberance oft.be cxlortion - just I.bat he set aside some money - no cx1onion has occWTCd (at 

most he claims aucmptod extortion) (tu M111nelll at 390). 

The motion to dismiss lhe t«:ond cause of lldion for f'rlud ii panted 1bc ~nt 

aJlqct that during the negociMions. JX'KlC" to lbe pmties tntcrul& inCo ID ~t. defendaau 

fabc.ly rqmscmed that they could provide certain seMces in the fWW't, knoY.ing tlw such 

representations wm: false. in order 10 deceive plaintiff for the sole purpose of extoning and 

pilfering moocy from plaintiff. A cause or action for fraud mUSl allege more 1han • breach of 

conttKt claim. When the allcption is chat the defendani dccci\'td pllmtiff by not i.ntendmg to 

, .,21VJ011 MJllGA.A,GUO ..... ~OUO -..... 
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pcrfonn under the contract, that claim ill' mttely a btt«:h of coruract clalm (.ree DeiMlr• ' HMS 

HoiclinRJ Cbrp_, 127 AD3d 493, 494 (1 51. Dcpl: 20 1SJ ("The cowtprtipCTIY dismissed I.he fraud 

claim u dupliea.tivc of the breach or euntnct claim. as pl111ntim• were.! alleging only dw HMS 

m.is:rcpfesc:ou:d it.s intent to perfonn the controotual obligat~ al the time they wm made."): 

Amon l.Jd v &luwalu:s, 12S A.DJd 4Sl ( !st lkpt 201SJ [dt!fe:ndantJ' fnruduknl induccrnm& 

cowi1erclaim was dismisSied u duplicative of their breach or contRCt countcrd111m, as plalntil'rs 

alltg.ed miSttptt:Senwlon - thal it bad lhc c::apability and intent to Immediately p1y defendant -

wu only an"'im.inccrcprom.iseoffuwrtpcrfomunce~]; F"'1)'~nJral ParkSo111h, lric.. YArrui, 

117 AD3d S2l {lsi Dept. 20141 f"the complaint tails to!faleac::su:SC of action for fraudulent 

inducemmt. s inc::e ii uscntially alleges that dcfcndmn did not inkod to perform under the 

contract when he made the promistOI)' statements. which gh-es rise only a biucb or contract 

c::laim,"']), H~. the Complaint alleges that dcfcndanrs made false represcn1ations about lhclr 

abiliry to provide rescan::h on plaintiff's enemies. in order to deceive them into entering into the 

service agrttmcnt. AJ plaimilT'1 fraud cl11lm is rally a claim that dcfmdanu never inlmdcd to 

perform under die service agtttm~l. ii is rnmly 1 breach ofcontr9CI claim, is duplicative, and 

mlm be.dismissed. 

further, although ftaudulcnl inducctnefttcl.aim v.ill not be dismissed as dupliC111iveof1 

bceaeb or COl'ltracl claim if plallltiffpkad!J: "a hr-each of duty distincl from, or in sdditioo io, the 

btt:aeb ofoonln!Ct"(~/11, /ric:. v lcviM, 81 ADJd n, 81 (htlkpt20IO))..hert, nGtcJ*~I(; 

duty wu pkd. In GoSmile the Court wrote: '"[fJhis Court.uwtll u the.Court of Appeals, has 

beld that a miJttl)l'e:SCfttation of present feet. unlike a miSlq)tesentation offururc imcnt to 

perform under the contrac::I, is collatcrt! IO !hr conlml:t, c.'ttl though i1 may hl\•e tndl,)Oed tht 

plaindfrto s ign it, and thmforc involvt;S 1 separate bnai:h of duty" (Id 1.1. 81, e.fting £H1.rfi1ld 

,..,on 
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C(lmmunlcotlon.r Corp. v ChestbrougJt.Pondr, Inc .. 68 NY2d 954 [1986D. However, to the 

extent thal a fraud in lhc inducement claim docs not Involve a separate duty and essentlally 

alleges tJuu defendant did no1 intend to pcrfonn under the contmct when he made lhc promissory 

:statements, such complain! may be dismissed under 321 l(a)(7) as h only gives rise ti) a breach of 

contractclaim {Fony Cenua/ Parle South. Inc. vAnza. 117 AD3d S23 fist Dept 2014]. The key 

question is whether then: was a misrcpresent.ation of a future intent to perform or a 

misrcprcscniation of present fact that induced plaintiff to emu into the conuact (Flm flon/c of 

hnericas v Motor Car Funding, Inc., 251 AD2d 287 [I st Dept 1999J). If lbc former, the clalm 

should be dismissed l:'I redundant (Id.). However, ifa plaintiffalltgcs that it was induced to 

enter into a tnin.saCtion because of misrepresented material cwttnl facts. the plaiotiffhas stated a 

claim t\ttl !hough the same cimimstance.s would abo give rise to a brtach of cootract cl.aim 

Vd.) , Htre. (aside from the Complaint and motion pepcrs calling the claim regular fraud, and not 

frauduleru induccmc:nl) the Complaint docs not allege any separate duty, ~ not allqe-any 

mlsrepre$C11lAtion of ~t fai;t. and does it allege that deJendants did o.nything other than mllke 

a mi~talion of performance. AJ the brcacti of contract claim and fraud claim both arise 

out of the failed performance under the contncl (bdllcussed below), the &sud claim a 

dismisstd as duplicative. 

The mo1ion lO dismiss the breach of contract claim is denied. Plaintiff has alleged thal 

the parties entered into an ~t for service:s. that included a flat fcccand a confidential ii)' 

provision.. Although it is not clear whether plaintiff ever paid for lhc services., plaintiff has.. at 

minimum. alleged Wt defendants breached the confidentiality portion of the agreement (.see 

Minnell. al 389 (the court correctly dctermintd that lhecomplainl states a cause of action for 

breach ofoontrac( based on defendant's alleged violation of this agmcmcnt not to make such 

111H11201t MMOULOUO VL llAOSHEHO,OUO ....... .,. 
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unauthorized di~losuresD. Accepting the f3C1s alleged in the Complaint u true and affording 

plaintiff the benefit of every possible favornble inference, the !math or <:On tract cause or action 

is properly Stated. 

The fifth cause of action for breach of the implied covenant of good f.a.ith and fair dealing 

is also dismissed u duplicative. The Complain! alleges tluu the implied covcoam was breached 

by the disclosure of the services agreement and by the failure. to provide the research. These are 

the exact same premises that the br'Qth of contract claim stands on and arc thus, duplicative (Art 

Caplra/ Gro1JP, U C \•Carlyl1. Inv. Mgr. U C, ISL AD3d 604. 60S list Dcpe 2017](thecourt al.so 

properly dismlssed the implied covenant of good faith and fair dealing claim a.s duplicative. The 

al leg.at.ions in the complaint were premised on the same conduct as the breach ofconln!Ct claim 

and were .. intrinsically tied to the damages allcgodly rcsuhing from a breach of tho contmct1). 

Further. the co .. ·erum.t ls the implied obligation of each promisor to exercise good faith arc "any 

promises which a reasonable pcrsoo in the position of the prom.isce would ht justified in 

understanding ~re included'' (Rowt v GreaJ Atl. & Pac. Tea Co, 46 NY2d 62 fl 9781, quollng 

5 Williston. Contracts § 1293,at 3682 [rcvcd 19371). lhis means that "'neitherpany shall do 

anything which will have the effect of destroying Of injuring~ righl of the other pony to 

rcccive the fruits of the conb9Ct" (Du/ton v. &iucafionol Testing Strv., 87 NY2d 384, 389 

(199SJ). Herc, there arc no allegations that defendants took any actions that Wert! not allegedly 

oontemplatcd by the contraCL Nor are there any allegations lha1 defcndanl did anything to 

destroy pbUntiff's ability to receive the fruits of the pcrfonncd contract. RJl.thcr, the only cl tum 

is thlLl defendants did not fulfill its obligations UDdtt the coutracL 

1be tortious inted'erence with business relations cause of ac1ion 1.s also dismissed. 

Tortious interference with contract and business relations "rcquirc5 the existence of a valid 

t5t25\12D!I ~000.,.,SAOSHEHO,GOO 
MoeloflHo.009 
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contrsct between the plaintiff and 11. third party, defendant's kl'lowledgc of that conlmCL 

defendant's intentional procurement oflho third-party's lmlai:h of the contraet withoul 

justification, actual ~ach of the contnlct, 11.nd dtmage& reJulting therefrom" (Loma Holdlrtg Co 

v Smith Barney Inc:., 88 NY2d 413, 424 [1996)), Herc,~ entirety of the facts presented relating 

to this cla.im 11.re that "'prior to entering into the Agreement plaintiff had a business n:latianship 

with a third-party," th.at dcfcndanlS knew about, llld that after defendant.\ spread rumorS about 

plaintiff and made public the existence oflhc services agreement "plaintiff's business 

rc:lat.1onshlp \WU injured by precluding plaintiff from entering into other profiLBblc busincu 

ventures." Other lhan a \."&gUC, concluwry and U-"tSpCCific allegation relating ro <Xhcr panics, 

plaintiff~ not stated any facts relating to this cause of action. Plaintiff has 001 provided any 

detail about the tontnlct or opportunity it lost. ii 'w not identified any third-party, and docs not 

even state that it had cnteroi into an actual agrtt'nent with a third-party. Thus, plaintiff has 

failed to !>late the first elemcn1 of this cause of action. 

Finally. the cause of action for conspiracy to commit fntud is dismissed. New York does 

not recognize an indcpcndcnt cause ohction fou:onspiracy to commit fraud (HoejfMr v Orrick, 

H~rrlngt()n & Sutcliffe LLP, 8S AD3d 457 [lst Dqit 2011]. "'While a plaintiff may allege, in 11. 

claim of fraud or other tort, that parties conspired, the conspiracy to commit a fraud or ton is not, 

o(itsclr. a cause of action" (.ree MBFClearlng U:Jrp \IShiM, 212 AD2d 478. 479 [199S], 

citing Brach.ti \I Gri¥Wold, 112 NY 454 (1889]). Given thtu civil oonspiracy is not an 

Independent tort. it cannot have its own tndcpcndcnt measure of damages; an)' damages 

attributable to plaintiff's conspiracy claim exists only wllhtn those damages lhat mlly be assesK-d 

for fraui;r" (Id.). Rather, the .. allegations ln the complaint herein cbargingoonspinicy are deemed 

part of the remaining causes of action to which tbcy art relevant" (Errant Gt/'Nl Thuapeutlcl. 

tttUl/J01 f WPKIUl, 000..._8Aoetit:MO. GUO _ ....... 
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LLC\OSI001t-KelltringlrurJorC<murRt1Mrch. 174 AD3d 4?3, 474{ht Dcp12019J). Herc:, 

as no tortcaUKs of action remain, and thisktion is ll busincss/c<>nll'Xt mauer, the cause of 

action for civil conspiracy m.ust fl il. Accordi~ly, it is hereby 

ORDERED that the motion Lo dismiss is (JW!ted to Lhe exlm t that \he fin;t, !0COf'ld, third, 

fifth and sixth cawes of action are dismissed and is othC'rnisc <kniod. 
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