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SUPREMECOURTOFTIIE STATEOF NEW YORK 
COU}rfY OP NEW YORK: IAS PART Sfl 
-------···········---······X 
MAURICE DICKSON, INDIVIDUALLY AND ON 
BEHALF OF ALMAJO, LLC, 

rlainliff. 

-tlfl3inst· 

EAGLE TEAM OEWELOPMENT, LLC, CAROL 
ASIMOU. as Execu1or of the fatate of 
ALPHONSE ROSSI and STEP!IEN M. APOLLO, 

Defendants. 
----------------
CAROL ASIMOU, u Executor of the Estate of 
ALPHONSE ROSSI. 

Third-Party Plaintiff, 

-atiainst· 

-X 

S'ffiPHEN M. APOLLO, ESQ. and JOHN DOES I ·3. 

DAVlD B. COHEN,J.: 

lndcll No, ISSO I 1112 

Motion $cqUC"nCC Nos. 008 &:. 009 

Thi'rd-Party Index No. S90J461!4 

MotiQfl sa:i.umce number$ 003 and 009 are consolida1cd for disposition. 

This is an action for, inter alia, brtachofconuactand lqpJ malpractice arising ow of the 

fonnntion.. opening. and opcl'$lioo or an lduJt c:ntcl'tainment club known as the Mile High Club 

lixatcd at 248-56 Rockaway Boulevard in Roted.ale, New Yor\; (hereinafter, the Club). Plaintiff 

Maurice Dickson, swng indJ,·idua.lly and on behalf of Almajo, LLC (Alnajo), was llfl im·C&tor in 

the Club, which "''a ultim11cly shut down bt¢ausc it did oot hllve appropriate license.$. 

Ocfcndwn/third·partY p11lin1iffCarol Asimou. as executor of the estate of Alphonse RoMi 

(Roui} (hcre.ina.fkt Asimou), mo\IC$. poniuan\ to CPLR 3212, for: (1) summary judg.mcnt 

disrnissin& the amtnekd ¢0mplaint; and {2) SUtl.lnlary judgment disminin& the mm claims 

l 
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11SScrted by dcfcndant/lhird-party defendwtl Stcpht"n M. Apolltl (Apollo) against her(mo1ion 

~urnce nwnbcr 008), 

Asimou subsequently withdrew the portioo of her motion seeking $W'Mllll}' judgment 

dismissing lhe amended complaint (NY St Cu: Elcc Filing [NYSCEF) Doc No. 2&4). However, 

Asimou did 001 withdmw lhe portion of her motion ft>r summary judKfflCOI seeking dismissal of 

Apollo ·s Clm.'I claims agaiMt her {Id), 

Apollo moves. pun:uanl to CPLR 3212, for: (I) sum.mary judgmenl dismiuing the 

amended complf.int; (2) summary judgment dismissing the third-party complaim: and (3) 

summlll')' judgment dUmiuing lhe ero$! claims asserted against him (motion sequence number 

009). 

BACKGROUND 

11 is undisputed that defendant F..ag le Development Team. LLC (Eagle) "~ formed oo or 

about July 6, 201 t in order to opcrnte lhe Club. Rossi, M attorney, was a managing member of 

Eagle. 

Dickson. AJan Fischer (Fischer). and Joseph Maselli (Maselli) are members of Almajo, 

which was .set up by their attorney, Apt>llo. lo purchase- 50-lt of !he- shares of Eagle for the 

purpose ofo"11ing and operating the Club (NYSCD' Doc No. 188, Dickson tr Ill 15-16, 26-27). 

Dickson. Fischer, and Maselli met with Rossi and Christopher OiOiorgto on a few occasions 10 

di.scuss a potential in\'t'Stment opportunily in the Club (ld. at 17-2 1). Al lhesc: mcc1inp. Rossi 

introduced himself &S an anomey, and provided the members with a business model (id. at 18-

t 9; NYSCEF Doc No. 260. Fi!Cher tr at 27). Fischer tclltified that he bdie"·ed that Rossi wu 

Eagle's attorney (NYSCEF Doc No. 260, J-"iscber Ir at 12. 13, 53-S4). 
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Apollo' s engagement agreemenl da!ed July 18. 2011 with Dicbon, Fischer, and M~lli. 

statcslhat: 

"lhc scope of this engagement is for n:pttscntalion of you and/or a Limited Uability 
Company to be fonnc:d ln New York for the purchase of fifty (50%) percent oflhe 
shares of Eagle Development Team, LLC , for the porpose<ifowning Md openilina 
o.nd f sic) adult entertainment cstl\blishmcnt located at 248·56 Rockaway Boolcvard, 
Ro5edule, New York., 

(NYSCEF Doc N<i. 195). In addition. Apollo's ~rviccs were to include: 

(id.). 

·'a.II neee$sary and appropriate action to negoi:iate and prepare a purchase and sale 
agreement with the members of Eagle Development Team. LLC, a New York 
Limi1ed Liability Company re«ntly form«!; to analyze lhe present lease agreement 
for the pmnisn, and to oeg:otiate and review a potential new ICMC with owntr of 
I.he prcmilcs: 10 ove~ and track the progn:ss of the seller's obtaining • cabM:'t 
fo:;cnsc, liquor license and tcmpomry liquor license liquor license from the 
govcmmcnlal authorities in New York, and/or to expedite wne; to prepare an 
operating agreement for the Limited Liability Company among the three of you" 

On JuJy 18, 201 J, a closing was held at Rossi's office, and the parties cntacd intO 

Eagle's operating afpttment (NYSCEF Doc No. 261, ApolloJ/8/19 tras 34-JS), Both Apollo 

and Rossi attended the closing (Id. at 68). ApoUo teslificd lhat Rossi represented Eagle at the 

closing (id at 93). Al the closing. Dickson paid ti is capital contribution in the amount of 

$70,000dircctly to Eagle(NYSCEF Doc No. 259, Dickson tr at 101·102). Almajo's other IWO 

membct:s contributed approximately $70,000 each, for a total investment in Eagle of$210,000 

(idat 40-41}. 

Apollo testi.fied that he did not draft Eagle's operating agreement; he added some lC'lll\J 

to it based upon what !he principals agreed upon. and pttpared some of the exhi"bits (NYSCEF' 

Doc No. 190, Apollo 3/8/l9trat 71, 86; NYSCEF Ooc No. 191, Apollo 3fl9119 tr l t 135·138). 

Apollo stated that the l'Cll50tl that he did this W&ll because Rossi~ W\8blc lo do so or d idn't do 

so or couldn't, whatever reason. The deal bad 10 be closed" (Jd. a1 137). Dick.Mm testified Wt 
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"Rossi didn'I hllvc the capaeily to physically do that In his office. so they discussed the details of 

the operating agrecmenl, and Apollo apparently then, llQW that I recall, had it prio1cd" (NYSCEP 

Doc No. 183. Dickson tr at 61). Enilc's openiting awccmcni idcn1Uics three members of Eagle: 

RM!li. Sharon OiGiorgio. and Maselli, as nornioee for o limited li11bility company 10 be formed 

(MMelli LLC) (NYSCEF Doc No. 194). Exh.ibil B to thcopera1ing agreement. entitled 

"Members and capital and Capital Conuibutions,'" indicates that Sharon DiGiorg.io and Rossi 

each owned 25% ofEaglc, and that Maselli Ll.C contributed SIS0,000 in capital W')d owned SO% 

of Eagle (Id.). Apollo did DOI recall whether the operating agrttment was cveT" revised to .. SWllp" 

AlmajoforMa.selli LLC(NYSCEF Doc No. 190, ApolloJ/8119trat 76. 80..8J;NYSCEF Doc 

No. 191, Apollo 3119119 tr e.143-45). 

Wrth rnpect 10 Almajo's openlling agret"ment, Apollo testified that he "'prepared a draft 

of an operating agreement and ~minated it to the clients for their review and rommcnts fot 

the end of finalizing what their agreement among the thm: of them was"' (NYSCEF Doc No. 

190. Apollo 318119 tr al 49-50). He testified that he did oot receive any substantive comments 

from the clients about the operating agrrcmcnl, but recalled that lhc opcra1ing agreement was 

never signed (fd. at SO). He followed up witb the client$ (ld.). However. he did not recall 

whether the agreement cornained all oftbc tcnrui that the clients contcmpla1cd (id. at 51). 

Dick.son told him tluu he did not. know that the ag,recment had oot been signed (NYSCEF Doc. 

No. 191 . Apollo ll19119 tr at 27-29). Apollo exp!e.ined to h.i.1. clict11$ that it wuadvisable to 

cxewte the operating ag?ttmCnl (id. at 28-29). 

Apollo furthc:r testified lhAI Maselli e.pplied for 1he liquor license for tl:le Club (NYSCEP 

Doc No. 190, Apollo J/8119 tr at43, 46). Apollo teamed that the: Club bad a temporary liquor 

license (id at 43). Apollo "made inquiries" abo1.11 lhc lioense from Maselli. Dickson, and Fischer 
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(id. a.l 44). Apollo "nsccrtaintd lhat there wu a temporary (liccnse). lha.t they could continue on 

the exis1ing liccMC'' (itt at 97). He advised his clients 1ha1 \Jq could continue to sell liquor with 

a tcmporury liquor lkC"hse (NYSCEF Doc No. 191, Apollo 3/19/19 tr al I l4). At aomc poinl. 

Dickson told him I.hat there was no liquor Jiccn.sc (/d. ), The Club did not obtain 1. permanent 

liquor license:: (NYSCEF Doc No. 190. Apollo 318/19111.198), 

Apollo ncgo1iated the lease assignment for the Club (NYSCEF Doc No. 190, Apollo 

31&/19 tt at 87·88), Apollo admitted lhal he never cooductcd a title search on the: propeny, whleh 

would have revealed the exisience of a 1110~ge on the propeny (NYSCEF Doc No. 191, Apollo 

3119/19 tr at 147-148). The mortgage note on the property contained a provision wh.lch l'C'quircd 

approvaJ of the bank before entcriDS into the lease (id 111 150) 

In addition, Apollo testified that he discussed the cWYCnl lease with Almajo's metnbcn 

(NYSCEF Doc No. 261. Apollo 318/19 tr at 41). Although he rocommende.d that a new lease be 

entered into with the owner. he did oot ocgoti111e a potential new lease with the owner or review 

a potential new lease (Id. al 42). 

According 10 Apollo. Dickson told him tha! the managing members of Eagle, including 

Rossi, had not obtained inswancc policies or they let lhcm lapse (NYSCEF Doc No. 261. Apollo 

Jf&/19 tr 1111144). Apollo con1ac1cd an insurance broker IQ obtain insurance policies (Id.). Dickson 

1cstific:d that he ncvtt received copici of insurance policies, e\•en though he requested them 

(NYSCEF Doc No. 2.S9. Dickson tr at 140). 

On July 26, 201 I, tbc Club received a lener from the bank's attorney indicating lhat it 

intended to civiCl. lhe Club, based on the Club' ' violation ofr.hc: mortgage provision requiring 

bank approval of any leuc (NYSCEF Doc No. 202). 
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Fi.schcrtcstificd lhat "lllbe City came l_n nnd shut us down for not having a cabaret aodlor 

liquor license. .. not long allcr II opened (NYSCl!F Doe No. 189, Fischer Ir at 49), 

The landlord commenced c11ktion proccedinp ll&JllnSl the Club for nonpayment of rent 

(NYSCEFDocNo. 2.S9, Oicbon lrat 126-127). Dickson tcstilicd that the Clubb.ad paid abou1 

Sl0.000 in tent (Mat 127). Jn tddition. thc City of New York c:ommcnccd an action alleging 

11iolations of the Llquor License Law, which alle111edly resulted lt1 the court entering an injuootioc 

cnjoinina tbe Club from conducting ~incss on the premises (Id a1 128). 

On July 30, 2012, plaintiff commenced the instant action againsl Eagle and Rossi 

(NYSCEF Doc No. 1). On January 22. 2014. Rossi commenced a third-party action againsi 

Apollo (NYSCEF Doc No. 7). Plaintiff subsc:quemly moved to amend the complaint to add 

Apollo as a dinctdefendant (NYSCEF Doc Nos. 69-74). By decision and order dated March 4. 

2015 (Mills, J.), the coun granted plaintiffs motion IO serve an amended swnmonS aod 

compla,int to add Apollo a.s a dim:t defendant and to supplement the allegalions and aiiw:s of 

action (NYSCEF Doc No. 87). The amended complaint assenstbe following nine ca.uses of 

~ioo: (I) fraud/fraud in the inducement; (2) breach of contract; (3) breach of fiduciary duty; (4} 

accounting; (5) violation of Limited Liability Company Ac1 § 409: (6) tortious inkrfercncc with 

contract: (7) conversion; (8) legal malpractice against Roui; and (9) legal malpmctke against 

Apollo (NYSCEF Doc No. I BS). 

In his aruiwcr, Apollo as.seru two cross claims for common-law indemnification mid 

contn'bution against Rossi {NYSCEF Doc No. 186). 

Rossi died du.ring the pendency of this action. By decision and order dated January 11. 

2016. the court (Katz. J.) granted plaintiff's application IO amend the caption 10 sub5titute Carol 
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Asimou, as executor of the estate of Roni as de(cndanl/thinf.!)011)' plaintiff {NYSCEF Doc No, 

96). 

Plaintiff filed the note of issue on Mar<:h 19. 2019 (NYSCEF Doc No. 180), 

By stipuletion of diswntinuarx:e da1cd May 14, 2020. si&llCd by counsel for plainliffand 

counsel fOf" Asimou, plaintiff discontinued the action ~ith prC"judice as against Mimou 

(NYSCEF Doc No. 286). 1 

DISCUSSION 

11 is w~l l Kttkd that ';[l]hc: propoocnt ofswnmary judgment must establish it.s defense or 

cause of action sufficiently to Wllmllll a court's directingjudgmcnl in its favor as a matter of law"' 

(Ryan vTrustusQ/Co/~mbio Unto.; in 1he. Ci1yo/NY. Inc. , 96AD3d 55 1, 553 jlst Dept20J2) 

(internal quotation llWks and ciLatioo omiucd]). "Tb~ the movant bears the burden to dispel 

any qUC$1ion of face that would preclude iUIJlllWY judgmcnt~ (id). ' 'Once this showing ha.s bcm 

made , • • the bunkn shifts lo 1he party opposing UICI motion for summary judgment to produce 

cvidcntiary proof in *1missiblc form s.uffieieot 10 eslablish the existmce of material issues of face 

which ~uirc a trial of1bc action" (A/Wirtz v Prt>$~er Hof"J'., 68 NV2d 320, 324 fl986)). The 

ooun' s function on a motion for summary judgme111 is "inue·finding, nther than issue· 

detennll\lllion" (Sillman v Twenllet" Ctnrury..Fox Flhn Corp., l NY2d J9S, 404 (19S7J, reurg 

Mnfedl NYld 941 (1957) (intanal quotation mariisend citttion omitre<ID. 

A. Mimou's Motk111 for Summary Judgmta t (Mo1k>n Stquence Numbu008) 

1. Apollo 's Cro.u Claim/or Conlributilm Against .Asimou 

1 The stipulation of discontinuance is ineffective bcc:aUM: it was not "siifled by the a1torncys or 
reeoo:I for all panic$" {CPLR 3217 (aJ {2); see also Plriflips" TroMlfU!/ Corutr .• !Ol AD3d 1097, 
1098 [2d Dept 2012)). 
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Asimou llrg!JC$ lhal Apollo'scro$lll claim for contribulion should be dismi.iscd because: 

(I) Rossi did not owe plaintiff or Apollo D duty ofCOJl.l and did not breoth any duty; aod (2) the 

damag" sought by pln.i.nti!Trclate solely to economic lo.u. 

Apollo did not specifically oppose dismissal of his cross cl1im for contribution 1g1.ins1 

A!lin\OU. Rather. Apollo only arguct tJw he is entitled to indemnification from Asimou 

(NYSCEFDoc No . 24 S at 10·13), 

CPLR 1401 provides thal '"t""'O or more persons who are subject to liability for damages 

for lhc same personal injury, injW')' to property or wrongful death, may claim contribution among 

them whether or not an action h.as been brought or a judgment lw been rendered against the 

person from whom conuibution is sought." "[P]urely oconomic loss resulting from a breach of 

contract docs not eons1i1utc •injwy t0 propeny' within the meaning of New York's contribution 

statute" (Board of Educ.. of Hud.IOfl Cily ScJw.ol Dist. v Sargf!nJ, Wthstu, Crenshaw &: Folley, 71 

NY2d 21, 26 [1987J). The F°U'St Department ha.1 de1crmintd I.hat "the touchslonc for pw-poscs of 

whether one can seek C(lnuibution is not the natwtof lhc claim in the underlying complaint but 

lhc measure of damages :sought therein" (Childnn's Comer Uarning Ctr. v A. Miranda Conlr 

Corp., 64ADJdJ18. 324 fist Dept 2009)). !Jwmuch as there is no dispute that plaintill~s 

dainu seek economic damages resulting from a breach of contract, conuibution is urwvaiJable 

(.steld.). 

Accordingly, Apollo's cros.s claim for conlribution against Asimou is dismissed. 

z. Apollo '.r Cross Claim for Cammo,,../...iM lndtmnijlcotlon Ago in.st Asinwu 

Asimou coo tends that Apollo ·s cross claim for common-law indemnification fails 

because plaintiff seeks to hold Apollo liable based upon his own wrongdoing. noi on a theory of 

vicarious liability. 
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Apollo coun1crs tho.t Asimou hru fniltd to est.11bli$h prim11 facie cnlitlemenl 10 summary 

judgment. In addition. Apollo argues that lhe reroni is devoid of cvidcocc that be f11ilod to 

provide the legal services for which his clients rtu.incd him, or lhat his services de: parted from 

the standard of care. Mon: specifically, Apollo ugues that "the services provided were fully 

comistcnt wilb hi! engagement to bclp form lhc LLC, llJ'ld included the fil ing of the certification 

of organization, obtaining an EIN from the Internal Re,·cnuc Scnoice, conducting 1 name search 

and reserving lhc name (ultimately 'Almajo')" (NYSCEF Doc No. 24.5 at 8) . 

..-Indemnity involves an attempt to shift the entil'c loss from one who is compelled to pay 

for a loss, without regard 10 his fault, to another pany who should more properly bear 

n:sporuibility for that lm because it was the actual wrongdoer" (TnUttf!S of Columbia Univ. v 

Mitchell!Glurgolo Assoc., 109 AD2d 449, 4.51 r1s1. Dept 198.S]; suofso Co11nryo/W1!stchesur v 

Welton BecUr Assoc., 102 AD2d J4, 47 (2d Depl 1984], ajfd66 NY2d 642 f1985D. "Since the 

predicate ofoommon-\11.w indemnity is vicarious liability without actual fault on the part of the 

proposed indemnitee, it folloW5 thal 11. party who has itself actually participated to some de~ in 

the wrongdoing canno1 m:eive the benefi1 of the doctrine'" (Trwtrp Vil. Section J, Inc. vNew 

Yor.tStaJe Hous. Fin. Agertcy, 307 AD2d 891, 89S [In Dept 2003], /i;derried I NY3d 504 

(20031 [internal quotation marks and citation omincdl}. 

Hert, Asimou has established that Apollo' s liability to plaintiff. if any, would be for legal 

malpractice based upon his own nca.ti2cna:, and no1 for vi<:arious liability for Rossi's negligcn<:e 

(Jee R11hlnrg~rvGarguilo & Orzechowski, LLP, 118 AD>d 76.5, 767 (2d Depl 2014]; Lovlno. 

Inc. vLtn"'l/f!e law Offi., 96 AD3d 909. 910 [2d Dept 2012J; cf. /7 ViJ'ta FuA.rsoc_ v TeacMrs 

Ins&: lndem. Assn. <Jf Am., 259 AD2d 75, 81(1stDept19991). 
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Apol}o denies prcparin11 Eagle's opc:raling agrccmcnL Ho~vcr, in an email dated July 

17, 2011, Apollo staled. "I ncYcr rtctived the promised fonn of Operating A11recmen1 conlaining 

subsUlnlive provisions, from ArthurThuneliw, llO I am doing ii my1elr (NYSCEP Doc No, 

197). Apollo also testified I.hat l'lc added tenns 10 a fomi operating •g.reement, and prepattd the 

exhibits 10 the agreement (NYSCEF Doe No. 190, Apollo 3/8119 tr a1 71 , 86; NYSCEF Doc No. 

191. Apollo 3119/19 tr 11t 64-<iS, 135-138). At his deposition. Apollo did not ttall whether 

Eagle'~ opcni.ting agreement was ever revised to include Almajo as a member of Eagle 

(NYSCEF Doc No. 190, Apollo 31&'19trat 76. 80-S l; NYSCEF Doe No. 191, Apollo 3/19/19 tr 

at 4J-45). 

In addition, Apollo Wllli retained "'to anaJyz.c the present lease agreement for the prtmisu, 

and to negotiate and review a potential new Je:w; "'ith owner of the premi~" (NYSCF.F Doc 

No. J 9S). Apollo tmified th.al. although he prepruW an assignmeru, llS$Ulllplion and 

modification of the lease, he never conducted a titles.earcb on the propcny. which would have 

revealed the existeoceofa mOJ1iagc: on the property (NYSCEF Doc No. 191 , Apollo 3/19119 tr 

at 147-148, ISO). The mortgage note on the property contained 11 provision requiring bank 

approval before entering into a lease (Id. at 150). 

Although Apollo argu« that lhe Club wu .shut down bccaU!c it failed to obtain a liquor 

lioeruc:, his engagement agrttmtnt expressly nquircd him "to oversee and track the progress of 

1.he seller's obtaining a cabartt license. liqUQI' license and temporary liquor licenSiC rrom the 

applicable go,·muncntal authorities in New York, and/or otherwise to expedite same" 

(NYSCEF Doc. No. 195). Apollo testified that he "made inquiries .. about the liquor liccmc, and 

advised thar the Club could sell liquor v.ith a temporary license (NYSCEF Doc No. 190. Apollo 

3J8119tr at 43-44;NYSCEF Doc No. 191 , Apollo3/19119 tr at 114). Nevertheless, there is no 

10 
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dispute lhat lhe Club was shut down for because it wll!l illcgo.Jly selling liquor (NYSCEF Doe 

No. 189, Fischer tr 11 49: NVSCEF Doc No. 190, Apollo 3/8J JQ lr at 104). Apollo has fai led 10 

raise an issue or rac1. 

Therefore. Apollo's cross claim fof coml'llOn·law indemnifica1ion awUnst Asimou is 

dismissed. 

8. Apoll&'1 Motion for S ummary Judgmtn.t (Motion Sequence Numbu 009) 

Apollo movcii for swnmary j udgmcn1: 01 dismissing the amended complaint (2) 

dismiss in& the third-party oomplain1; nnd (3) dismissing any and all cros.s claims against it. 

In opposition. plaintiff and Mimou argue tha! Apollo's motion is untimely because 

Apollo movc:d for summary judgment one day af'.er the: deadline IO move for summary judgmc:nl. 

Plainli!Tand Asimou point out that. on Monday, July 22, 2019. the court advised Apollo that his 

documents were rctwncd for conection because !hey wtte blank Plail'.ltiff and M imoo assert 

that, on friday, July26, 2019, Ap(IUo uploaded 1 ''cornc1cd" notict of motion (NYSCEF Doc 

No. 240); however, I.he affinnation in .wpport and memorandum of law remained blank. 

Counsel for plaintiff and Asiroou also contend th11 several lltempts were made 10 contact 

Apollo's cowtSCl.10 address the blank papers thal were uploaded IO NYSCEF {NYSCEF Doc 

N~. 241-243). On July 31, 2019, Apolloscrvcdlhc affmnation insupportofsummuy 

judgment and memorandum oflaw in support of summary judgment (NYSCEF Doc No. 242). 

HOwt\·er. as pointed out by plaintiffaod Asimou. NYSCEF still oon1ains a blank affirmalioo in 

support and memorandum of law. 

Ln repty, Apollo contends that the coun rr..ay ~h the record and grant swnmary 

judgmeni in his flavor. Apollo. however. does not appear 10 dispute that his motion was 

untimely. 

ll 
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Hert, the preliminlll)' confen:nce onler direc1Cd 1hat motions for summary j Ltdgmen11,1.'cre 

10 be made wilhin 120 days after the filing of the nolC of Issue (NYSCEF Doc No. 98 at 2). 

Plainlitfflled !he note of issue on March 21,2019 (NYSCEF Doc No. 180). Thus. Apollo was 

required to move for summary judgment by Friday, July 19. 2019. Apollo moved for summlll')' 

judgme.01 on Saturday, July 20, 201 9 (NYSCEF Doc No. 204), onoday lalC. Mo:rcover, even 

though Apollo's motion was uploaded to NYSCEF one day late, it wu served on opposing 

counsel almost two weeks after the deadline to move for summary judgmenl, and rtmains 

incomplete on NYSCEF. Therefore, Apollo's mo1ion for summary judgmenl is untimely. 

Apollo ha.5 failed to dcmonsltatcany good cause for lhedclay in his moving papers (see 

CPLR 3212 [a); Brlll.-Cityo/New York, 2 NYJd 648.652 [2004) r'goodcause ' in CPLR 3212 

(a) requirn a showing of good cause for the delay in makini; the motion-a satisfactory 

explanation for the unlimelineM-rather than simply pcrmiuing meritorious., nonprejudicial 

filings, however tardy")). Even io bis reply, Apollo does not offer any good cause, or explain 

why the papers are missing on NYSCEF.1 Apollo's "failure to llddrcss the missed filing deadline 

or offer, kt alone show, good cause fat° the delay in filing, is fataJ to (his] motion"' (Cullity v 

Posner, 143 ADJd 513, 51 4 [ !st Dept 20 16]:stt also Confk>lly v 129 £. 6!J1lo& Corp., 12 7 

AD3d 61 7. 618 (ht Dept 201SJ [denying motion for summary j udgmcn1 one day late as 

untimely): Milano v George. 17 ADJd 644, 64S (2d Dept 200S) {.motion for Summa.J)' j udgment 

was correctly denied as uatimely where the record did nor establish "a,ood cause,. for the delay); 

(j. Bik-lunglu vNa.ssau H~althCanCorp .• 162 AD3d628,6JO (2d Dcpt.2018] [counsel 

1 The Prolocol on_ Courthouse and County Clerk Procedures for Elcctroniealty Filed Cases for 
Supreme Court. New Yori: County pro\rides tha1 "(i)n the C\'cnl that counsel fails to c-file a 
document, it will not be part of the court n:cord" (st t Protocol on Courthouse ondCountyCltrk 
P-roceduresfor F.ltctronically FiltdCmts, available at www.nvcouns.go\r/suoclmanh flas1 
visited June 17, 2020] ). 
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estabtiM\ed good cause for one-day drlay '"stilting that he waseallcd out of the office for a family 

emergency the day the motion was due'"J). 

AcCQtdingly. Apollo's motion for swnmary judgment is denied. 

CONCLUSION 

Accordingly, it is 

ORDERED that the motion (sequence number 008) of dcfcndantllhinl-pany plaintiff 

Carol Asimou. as Executor of the Estate of Alphoiue Rossi is granted to the extent ofdismis:iing 

the ~ claims of defendant/third~pany defcndallt Stepben M. Apollo for contributioo lOd 

common-law indcnutification. and is otherwise denied; and it is fW'lher 

ORDERED that the motion (sequence number 009) of defendantfthird-part)' defcndMI 

Stephen M. Apollo is denied in hs cmimy. 

0a,.,. /, - If - J.P J.l? 
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ENTER: 

w.~ 
J.S.C. 

HON. DAVID B. COHEN 
J .S .C . 
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