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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 58 
--- ------ ------------- ·-- -- -·------------X 
322 WEST 4ml STRE.ET HDFC, 

PlaintifflCountercltim-Defendant. 

CAMILLE TIBAWEO. LAWRENCE GUARlNO, 

Defcndant.!/Counten:laim-Plaintiffs, 

-and-

MARGlE LOO, and RAFAEL PEREZ, 

Defendants 
··· ···· ············· -· -- -- - -·········· --- X 
JU WEST 4TrH STREET ~IDfC, 

Petitioner-Landlord, 

- against-

LAWRENCE GUARINO 
l22 West 47lh Str~ 
Apt 5F 
New Y<>fk, NY 10036 

Respondent-Occupant., 

"JOHN ANDiOR JANE DOE." 

Respondents-Ocwpants 
···················· ----·-······· ···· ···-X 
322 WEST 4711:1 STREET HDFC, 

Petitioner·Landlord, 

CAMil.LE TIBALDEO 
322 West47lh Strttr. 
Apt2R 
New York, NY 10036 

Index No 16016'2/201 4 

Ptsidon/Ordtr 

Index No. L&T 6851512017 

Index No. L&T68514117 
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Re:spondent..()ccupanl, 

"JOHN AND/OR JANE DOE." 

Respondcnu-Oca.ipantl. 
-··- --· ---·-· ··-- ··- ·· · -·-···--· ·-·· ····- X 
HON. DAVID 0.. COUEN.J.: 

Plaintiffl22 Wesi 47th Street HDF'C (plaintiff). commCflccd this action in 2014 seeking a 

judgmenl ofpouessioo and the eviction or derendant/rountcrclflim-plaintifT Lawtet1Ce Guarino 

(GUM"i.no), along with lbrec Other holdovertcoant.s, from it.s apartment building (Mt New York 

State Courts Electronic Filing [NYSCEF'} Doc No. 342, summon1 and complaint). Guarino has 

counterclaimed seeking a declaration that he is not a hold011cr tenant, bul a stureholdcr and the 

rightful owner of apartment 5F, and an order tha1 plaintiff provide him with a certificate of 

shares evincing bis ownership of the aputment's shares (.ue NYSCEF Doc No 343, answer and 

counterclaimJ of Guarino) As disrussed bdow, thls court summarily dismiS.sed the complaint in 

2016 and severed the counterclaims (.weNYSCEF Doc. No. 260, decisiOfl and order, August 8, 

2016). ln 2017, plaintiffscparatdy commenced a summary holdO\·cr procttding in Civil Court"• 

Housing Court, in which Guarino proffered a general denial and eight defenses (.Ke NYSCEF 

Doc No. 262, peti1ioo in 311 Jr. 471/i SL HDFC v Guorint>, Civ Ct, NY Coumy, L&T index No. 

68515/2017; Doc.No. 347, verified answer in J21 W. 47thSl. HDFCvGuanoo, CivCi. NY 

Counl)'. L&:T index No 685151'2017). In 2018, this ooun ordered theo:moval of the $Ummary 

pmc:«ding from Civil Court and joined it with 1his action (see NYSCEF Doc No 157, order at 

unnumbered 3, S). Guarino was penniued to tile an amended answer ($tt NYSCEF Doc No 

:349. amended answtt with affirm.c:ive dcfense1 and counterclaims). and ph1intiffreplied (ft't' 

NYSCEF Doc No. 3SO, reply IO amended answer with countcn::laims). 
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In motion sequence 009, plaintiff moves {or lillmmary judgmcn1 i nd the dismissal of 

Guarino's aflirmativedefenses and coonterclaim1 (.R!t' NYSCEF Doc No. 2SS. notice of motion 

ofplafolill), Ou11rinocrou·moves for 1ummary dismiuat of the pdi6on and 11>egran1ingofh.is 

countcn:l1ims (~t' NYSCEf Doc No. 303, notiu of cross mocion ofGuvino), 

In motion sequence OIO, Guarino seeks lca,·e to file second ammdcd pJeadinp (.ue 

NVSCEFDocNo 281, noliceofmotionof Guarino), 

For the reasons set forih below, plaintiff s mOlion for summary judgmmt i1 granted in 

pan and otherwise dtttied., and Guarino's cross motion for summary judgment is denied. 

Guarino'1 me1ioa for leave to amend the plcadinBs is granted 

Background 111'1<1 Procedural m nory 

Plaintiff is a housing dcvdopmcnt fund corpor:alion (HDFC), fanned under sectioo 402 

ofthcBusincssCorpomion Law and article 11 ofthcPrivatcHousingFinanuLaw, and 

pursUMtto an eviction offering plan (.see NVSCEFDoc No. 2S6, affirmation ofplainr:itrs 

counsel in support. f 13).1 Aoc:otd.ing to Manha Hauze, the president of plaintiff's bcw'd of 

directors, plaintiff owns the building known as 322 Wc:st 47th Street., New Yor'k, NY 10036, 

consisting of nine residenlial units IJ'.ld onecommcrcl.al unit (ue NYSCEF Doc No. 2S7, 

affidavit of Hauze in support. l't I. J) 

Jn 1993, Guarino was selected by plaintiff and its m.an1;ging agent,. the Clinton Housing 

Development Company (CHDC). IO potentially become 1 low-income resident shareholder in the 

~tive corporation. and to lease apanrnen1 SF (see rlYSCEF Doc No. JOS, affidavit of 

Guuino, 1 S~ Doc No. 306. letter, CHDC to Guarino, March 22, 199)). Guarino signed a six-

1 Thl3 type o( dwelhnj iJ abo termed a Jllbsidized low-ino:lme ~~ bou$1ng pn:;e<;t (ttf' Matttr <( 
Jl1 W 47tltSt HDFCvloo, l jJ A03d 1142, 1143 llst Dcptl0171). 
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month lease agreement for the lem1 June I. 1993 through December JI, 1993; the renl was 

S21S.OO a month, and the sc:curity deposit was $215.00, of which there is no question he tendered 

(set NYSCEF Doc No. 307, lease agrc:cmcnl; Doc: No, 2S7, affidavit of I lauze In support. 1 7). 

The rider 10 the leue descriM.d the six-month term as a "probationary period" during which time 

pl aintiff would evaluate Guarino's " foturc contribution to the low income coop," and determine 

whether it would .. offer to sell the sh&res and attendant proprietary lease In the {cooper1tivc 

oorpontionl 10theTenan1" (NYSCEF Doc No. 307, lcaseagreemmtat HDFC0002S4. 1 l). 

After the passage of six months, CHDC notified Guarino in writina that he had "successfully 

completed" the probationary period, and that plainlitrs board was offering to sell him the 

apanment sbares for $250.00, with his sea.11i1y deposit to be awJied toward the purt:hasc. price 

(see NYSCEF Doc No. 308. lc1ter. CHDC to Guarino, January 25, 1994). Guarino 

.. [iJmmediately" telephoned his acx:cpla.Dce (u-e NYSCEF Doc No, 305, affidavit ofGuardioo., 1 

10). The CHDC anomey contacted him by letter dated January 30, 1994, indicating that once 

she had received htt letttt oountenigned by Guarino showing that he had knowingly chosen to 

prooccd without an attorney, her office would schedule a closing (.se• NYSCRF Doc No. 309, 

letter, Simons 10Guarino, January 30, 1994). Guarino countersigned and returned the letter on 

February S, 1994 (see NYSCEF Doc No 309), 

The closing did nor. occur 

ln 1996, plaintiff served Guarino with a petition, filed in Civil Court, NewYOrkCounty, 

Housing Part, alleging that he was a month-to-month tenant whose lease bad expired in 

December 1993, and that plaintiff' had elected to terminate his tenancy as of5q>1ember 30, 1996 

(seeNYSCEF Doc No. 310, petition in J21 W. 4lthSt. HDFC ~GumillO, Civ Ct. NYCoonty. 

I.AT index No 10880211996, ft S-7) Although the Civil Coun file for the 1996 proceeding can 
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no longer be located (see NYSCEF Doc No. 378, affidavit of Joseph Siwik, fl 3-4), Guarino 

affirms that he reprtScnted himself in this proceeding, and "answered the [p]etition by explaining 

.. that I W8ll not a tenant but. rather, wu entitled to the share5 of the (p]rcmiscs because of my 

acceptance of[plaintiffl's wriuen offer" (NYSCEF Doc No. 305, affidavit of Guarino, 116) 

According to Guarino, the proGCeding "settled" {st'it NYSCEF Doc No. 305, 116; Doc No, 304, 

memorandum ofOuarino's oounscl in suppon at 8), 

In 1997, plaimiffcommenced a seoond summary proceeding alleging that Guarino was a 

month-to-month tenant whose lease term expired as of November 15, 1997 and plaintifflw 

dccted LO terminate his tenancy (see NYSCEF Doc N"o 311, petition in 112 W. 47th SI HDFC v 

Guarino, Civ Ct, NY County, L&T index No 115827/1997, VI 4·5) The Civil Coun file for this 

proc:eeding also cannot be located (see NYSCEF Doc No. 378. affidavit of Joseph Siwik, ti 3-4), 

but Guarino has provided an uncertified copy of his answer, drafted by hi$ th~·attomcy, 

alleging tha1 he "entered into a lcg:al relationship with (plaintiff] whereby [plaintiff) conveyed to 

[Guarino] a six (6) moo th probltionary tenancy ... "'ith an option to purchase at the end of the 

tenn": the second of the three affirmative defenses included tha1 plaintiff had engaged in IOl'tious 

inteffcrcncc with the "'contractual right to purchase option" (NYSC£F Doc No, 3 11, verified 

aruwerin 312 W. -17th SI HFDC"'GuOTino, CivCt, NY County, L&T index No. 115827/1997, 

unnumbered pagt.1 I . 2, Match 30, 1998). This procttding was apparentJy discontinued during 

disc0'1el)' (Sf!'tNYSCHf Doc No. 305, affidavit of Guarino, 119; seea/so Doc: No. 395, 

decision/onlcrin 311 W. 471hSI. HDFC"'Guori110, Civ Ct., NY County, L&T index No 

115827/1997, April 20, 1998 (J Doht:rty] (deeming answtt of)/30/1998 to be served and ftl t:d; 

transferred cueto PartTJ: Doc No 313, dcci5ionforder in J2Z W. 47d1SI. HDFC"'Guari110, 
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L&T indt:ll'. No. 1 IS827/1997. April 20, 1998 {J. Hoffman] (directing plainliffto produce certain 

documents]) 

Thr dttiyadyc •ctjon 20011·10lJ 

ln February '2008, pl aintifTand board presidcnl HauU'I bcwnc the subjt.etofa nearly 

five-year derivative aetioo commenced by shareholders and b01td members Betty Benavides and 

Cindy Ho. who are not parties in this insl&nl ICliOl'.I {.wt> NYSCEF Doc No. 134, summons and 

complaint in &nawdi's v Hau:e, Sup Ct. NY Counly, index No, 10227812008). The complaint 

alleged in part that the board of dirtc:too ousted Hauze from the praidency because of various 

disputed activities., end elected Berwvidcs u prcsident/tre,asurer and Ho u secretary, buc Hauze 

continued to act u presidenc to the detriment ofthebuilding's operatioos {.Ke NYSCEF Doc No. 

334. ex>mpllinl in&1KWidt..J, 11112, 15, 17), Hau.te's fifthCOWJten:laim alleged that Hauzewu 

the duly tloetcd president of the oorporatioo aod its only director and that Benavides had 

bn:aclted her fiduciary duties by "'unauthorized contracts, n in partjcul&r entering into a coolrlct 

with Merloc MaMgement. a maNging agent; H311Zt 1<1Upt declarations that neither Benavides 

nor Ho was a shareholder in good standing. order:i enjoining them from acting oo behalf of 

plaintiff, and a dcdat11tion thal "any contract executed by [Benavides] v.ith Mcrlot Management 

Of' QllY odwr third parl)I on brha(f of lht /c/()l'/XIN)liQll to be null and void'" (su NYSCEF Doc 

No. :ns. verified answer in 8e11tn'idt's, 11 54, 65-66, 68, 15 (emphasis added)). 

After a jwy found, in 2012. th.at Hauze ha.d noc bruc.hed her fiduciary duties., and that 

Benavides had, Supreme Coun issued its judgment and order, dated February 14, 20ll, denying 

Benavides"s motion to Jet uidc the verdict and dismiuing the entirety of the complaint (su 

NYSCEF Doc No. 137, judgment and order in lknal'ftks at 1-2), The court declared Benavides 

and Ho were liDOlsharebo!dcrs in good itanding" and enjoined them from acting ts directors. 
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and that Hauze was plaintiffs only director and il5 duly dected president ($e~ Doc 317 No at 4, 

§LU [a-c]) Pertaining to 1he fifth coon1erclaim 

"'the Court denies (Hauie)'t c::laim th.al any COOU'ICI execu1ed by fBenavidts] with Metlot 
Management be declared void; but the Court dcclare11 and enjoins Benavides and Ho 
from acting on behalf of the oorponuion" 

(NYSCEF Doc No. 137,judgment and order In &ntm'des 114, § LU (eJ). 

The 1igning of the Droprif'ta a lun. June 3. 2009 

Meanwhile., on June J, 2009. Guarino signed the shareholder proprietary lease for 

apartment 5F with a term beginning June 3, 2009 and running until Januuy 19, 2092(.we 

NYSCEF Doc.No. 316, proprietary lease 112-3). Benavides signed a.s president on behalf of the 

corporation, and Ho signed as witness., although not as an officer(se• NYSCEF Doc No. 316 at 

19) According toGuarino' s anomcy, Lawrence A. OmanJky, Esq., who witnessed the closing, 

in addition to the lease, the panics also signed sh.ates of stock (s~e NYSCEF Deco No 140. 

affirmation by Lawrence Omansky, W S, 7, 9). The proprieWy lease indicates that the 

corporation had accepted Gtwino's "security rent depc5it of$2SO.OO" as payml!flt in full focthe 

sharu (NYSCEF Doc No. 316 at LQ00049). Attorney Omt11sky filed and recorded the 

conveyance with the New York City Department of Finance, making it available on the New 

York City Automated Registration lnfonnation System (ACRJS) (s« N'VSCEF Doc No. 340, 

affirmation ofOm1msky. 19', Doc No. 317, NYC Department of Finance. Office-of the City 

Rcgiscct, Reoording arn:I Endorsemeor Cover Page) 

Rtnrwal ltase rt jttled by G 11arino. July 201 3 

Guarino madcmoothlypaymen1JofS215 OOfrom June t, 1993 until Mmh 2011 (su 

NYSCEFDoeNo. 257, affidavit ofHau:l"e in IUpport, 116) In !\larch 2013, fallowing the 

conclu.iion oflhe deriviuive action. plaintiffofft!'ed GuarillO a renewal lease with a monthly rent 
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oU70CJ_OQ(su NYSCEF DocNo 2S7, 11 15·1 7) Guarinorefu5cdtosign theleueon the basis 

lb.at heis1 .shareholder, not 1 ICCW!l. and bccluse his "m11ntcnance uplo 1hat point hAd been 

only 5215 00 Pft'mOl'lth .. (NYSCE.P Doc No JOS. affidavitofGuarino. 1 JJ) 

In July201J, plaintiffcommm:ed a new, third holdovtrproc.eeding. use:rting th.al 

Guarino's month--t~roonlh tenancy l\ad been 1emuna1edon May ) 1,2013, hehld remained in 

ocw!)ll!C)', and in the early momin&of June I I, 2013, had "threatened thebmrd prelide:nt 

[HIW.Uf' and had Mforcihly kicked in" l\tf ap.anmenrdoor(.w• NYSCEF Doc No. 318. petirion 

in JJl W. 47thSL HDFCvG-ino, Civ Ct, NY County. L&T index No. 7267212013. 114.-0) 

The ptticccding was discontinued witboot prejudiceoo July 16, 201) (,se-e NYSCEF Doc; No 

305, affidavit ofGl.iarioo, 134 (a]. citing Dot.No 319, casej 1ckes in 132 Wu1 ' 71/1 Strut 

HDFC) 

A fowth holdovl'f proc~n1, cammenccd in or 1bwt Octobef 2013, uscned that his 

mooth-10-month tenancy had expired and hi s ri&ht to OCC\Jpanty cermi!Uted after AuguJI 17, 

2023. it alleged dw Guarino owed SJ,.SOO 00 In back rent. bf."ing failed to pay $700.00 in rtnf 

from May through AuguSt 201), and ag.ainamrtl'd iu claim that Guarino had threatened the 

board pmidcn1 and forcibly opened her apanmmt door (He NYSCEF Doc No. 320, petnioo in 

JJ1 W. '1thSl. HDFC v GIMlTlno, CivCt. NY County, L&:T indexNo 8208&/2013, ti 2., S-6) 

The Pfoceedins WU discontinued wilhoul prejudice by stipularioo on January 17, 2014 (~e 

NYSCEf Doc No 320, Doc No 321, stipulation of setllemait) A fifth hQldover proceocling 

wu C()mmenced in about March 2014, fnd alleged that Ouanno's month-to-month occupancy 

wu terminated uof febnwy 14, 2014 because of his failure to Mgn the 20 13 \cue agreement, 

as wcll as his earlier threat w the board pn:5ident Ind lhc forcible opening ofhe:r apartmenl door 

(Me NYSCEF Doc No 12.2.,petitioo in JJ1 W. ' 71h$L HDFCvGMarino, CivCt,NY County, 
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L&.T index No S9697/2014. \12-7) The proceeding was marked withdrawn and discontinued 

by decision/Of'dcr in October 2014 (.re" NYSCEF Doc No. 123. dtci.t.ionforder in 312 W 47tlt St. 

HDFCv Guarino, decision Ind order, Octobtt 28, 2014) The record doe! not show that Ouarino 

filed answers in 1111y of these thrtc proceedings. 

Con1mtncrintnt of the tjutintnl ac1ion. 1011' 

In Octobc:r 2014, plaintiff commenced this ejet;tmentaction ag:ainft Guarino ind the three 

other defendants named in the caption. seckins !heir removal based on their status u non-rent 

rtgulatcd tenanis withOllt signed leucs whose tenancies were 1mninated by DOtius dstcd 

January 26, 2014 (.su NYSCEF Doc No. 342, summons and complain!, ft 48-49), Their 

1enancies were terminated "after (d]efendanu refused to purdt.se the slw"ts and enter in 

proprieury leases attendant to their apartment$, refu.Kd to enter into new leases and/or bre.a(:hed 

the HDf'C's rules .. (NYSCEF Doc No. 142.. 1 SO). 2 As to Guarino, rhe complaint alleged 

specifically lhat the signing of the 2009 proprietary lease by Benavidq wu unauthoriud 1nd 

ultra vires, and in line with Benavides' s otheT acts found "void" in the derivati ve action (tte 

NYSCEF Doc No. 342, t1 l2-l4) It also l\OCed the June 11, 201] incident where Guarino 

forcibly opened Haute's door and tb.e police"had to be called ... and alleged his continuing 

Mnls$111ent and intimidation of Hauze (see NYSCEF Doc No. 342, W 36·17) Guarino's 

answer' included counterclaims, the first of which sought a declaration that based on the 1993-

1994 agreemffit, he is the legal owner of the shares of apartment SF and should be iuued a 

certificate of shares reflecting his ownership, and the .s«ood of which demanded a ceftific:a1c of 

JTuc proceedings-aourw: lheotherdefcndants have bct:ll resolved (see NYSCEF Doc No. 256, 
affinnaboo ofplair1iff's counsc:l 111support. 12 n I IDOf.i.ng lheeviaions ofMarxic LooaDd Rafael 
Pi:ttz];u t alsoDocNo 410,iwcndtdJ~t as.,ains1UmlUcTtbaldeo, Ociobe1"!7, 2019, filcd 
and docketed Jan. 7. 2020) 
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diarubtstd on hiJ tigt1ingthe propriewy lc:ase in 2009 md abiding by all the requirements of 

the lea&e. with hi! occup.ancy govenu:d by the lt>.uc acoordingly {Jte NYSCEF Doc No.)~), 

answrr and countercllima., U 31 "'43) 

Plainti!TmO'Vcd fortummary judgmeo1 in 2015 and Guarino cson-moved (or tt.immuy 

judgmmt oo his counterclaims and dismissal of the compl&int (.M> NYSCEF Doc No. 67, 

plainri!Tmodoo for1Umm1ry judgmen1: Doe No. SS, crou m0tion of Guarino) In 2016, 1hls 

coun granted Guarino'• cross mocion 10 thecxtcnt lhat il dismissed the complaint, finding it 

" falllly defective" because the pudicate nocicc was inadequ.aie and therefore failed 10 SUie a 

cause of action ($t't NYSCEF Doc No. 260, decision and order at ), Augus.I B, 2016) The court 

SC\'cttd Guarino'• COWlttrelaims (Id) 

Thg2017 holdonr erosudlng 

PlainliffC()IJlmenced its sixth boldoverapiMt Guarino in about July 2017 (JW NYSCEF 

DocNo. 262, petition inJ11 W. "7thSl.HDFCvGuarifl(),CivCt. NYCounty, l&Tindex No 

6!1S 1 S/201 T) The petition allegtd in pertinent part dm Guarino was .1 roonlb-co-mocnh tenant 

v.obosepemllssion to n:main in thcapartmesit exp.ired on June JO, 2017, pursuant to a notice of 

tcnnination; the reuons fortenninauon included th" he WUftOl lheowntt ot'theaparunent's 

sfw6 and had failed to sign a written lease proffered to him in March 2013, &JJd that 

pllintifflpctitiontt intended 1osell the shares and use the proceeds for capital and building 

opmting expenses~ NYSCEF Doc No 262., 11 6) 

Guarino'• verified answer included gtncn.l denials. sevm.I affimwive def en~ and a 

counterclaim for attorney' s fed (Jt'e NYSCEF Doc No. 347, .,.erHied answa) The flfSl 

count~laim 50Ught 1 dedanJOI)' Judgment lhat he hu been 1 shareholder liDCc 2009 wbftl he 

sign«lthepropriewylwe. andaoooiertha.1 pl:Untiffpcovidchim withlheCOO"espoodins 

10 
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certificate ofshans, asscning that other shareh~dcn. in panlcultr Benavides and Ho, were 

never giv~ certificates when they dosed on !heir apartm('flt.s (#e NVSCEF Doc No )41, 

verified aiuwcr). 

""Consolid1ufon" of the holdonr procrcding e11d t!«lmcni eclion 

In March 2018, this, coon ordered rcmovaI or the pending summary proceeding from 

Civil Coon and j oined that proettding with lhis action (see NYSCEF Doc No. 157, CM'dtr 11 

unnumbered 3, 5 ). Guarino was pcm11ttcd 10 file an amended answer (stt NYSCEF Doc No 

J49), His amended anrwer now includes six counterclaims· (I ) declaratory judgment, based on 

the 1993-1994 agreement. that he is a shareholder &nd cntillcd to specific pcrl'ormance. i.c_, an 

order directing plaintiff to provide him with a certificate of shares; (2) declaratory judgment, 

based on the 2009 signing of the proprietary lease, that he is a shareholder and entitled to speci fic 

petfonnance, (3) an order. based on his fully abiding by the terms of the proprittaJY leuesince 

the time of!)igning. that he be provided with a certi ficate of shares; (4) dcclan.tory judgment and 

specific performance based on plaintiff's continuous breach of the 1993 contract shown in filing 

ill-founded summary proceedingscommmccd against him, (S) specific performance based on 

promissOf)' cstoppel . and (6) attQmey's fees 

Plaintitr.s subsequent reply to the coonterclalms induded 13 affirmative defenses.. amoog 

them unclean bands. docume11wy evidence and waiver and !aches (s~e NVSCEF Doc No. 350. 

reply 10 amended answer with counterclaims). 

11 
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ptaintjffs mgtiop 1Dd Gu1Cjno'11 srou motion Cot rnmm1a iudrmrnt fmol. sra 009) 

Plaintiff'$ argMmt!llB 

Plaintiff!eeks summary dismisul ofGu11rino's counterclaims in thi s action and his 

defenses in 1he now-1ransforred and joined Housing Court action.4 It argues that the fint 

counterclaim, seeking a declaratory judgment that based on the 1993-1994 agreement, Guarino Is 

thepropriClal')' lease holder for apar1mcnt SF, is barred by the six-year slltutc of limitations 

governing declaratory actions, given that Guarino only sooght dcclara1ory relitfin November 

2014 (.tell' NYSCEF Doc No. 256, affirmation ofplainritr s counsel in support, 11. 26-32). 

Glwino's second counterclaim seeking a declaration that to the cxtenl he was not a sharchotder 

in 1993. be became a shareholder in 2009 by signing the proprietary lease, must be dism.ined 

based on documentary evidence. ~ainlitrs bool<s an<! records do no1 show that Guarino ever 

pai d monin foe the purchase of the apanmenl and his ori ginal $215.00 scrurity dCJ>O$it continues 

10 be held in the corporation's bank acc:oun1 dedicated to .$CICWity deposits, he was never issued a 

stock ccnifica1c, and the proprietary lea.w: is invalid because it WA.$ not issued in accordance with 

the offcrirtg plan and by.Jaws Ot" signed by Hauze, ptaintifrs legilimate representative (see 

NYSCEF Doc No. 256, ft lJ-36; ~H also NYSCEF Doc No. 257, affidavit of Haute in support, 

111 to-13). The third, fourth and fifth counierclaims seeking an order directing plaintiff to issue a 

stock certificate, based respoctivcly on Guarino's claimed adherence 10 the terms of the 

proprietary lf'.asc, plaintiff's alleged breach of its 1993 agreement to sell the apan:rncnt shares to 

Guarirto, and promiSSOI)' es1oppet based on Guarino's claimed reasonable rdiance oo the 1993 

agrocment that he would be made a shareholder. arc barred by the six-year statute oflimitltions 

• Dccau$e th.is cowt previously disn1sscd the complaint, Ouarino's proposed amended affirmative 
defcn11ts need not be lddressed 
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governing specificperformance(set NYSCEF Doc No, 256, ff 48, 49, 51-Sl, citing Feldman v 

Ttitdbaum, 160 A02d 832 [2d Dept 1990), CPl.R 2U [21) 1 

Turning to Guarino's defenses in the Housing Court proceeding. pl&intiffllglles that the 

firsi defense, that the petition misstales Ouarino'1 interest as he i1 •shareholder-, has no merit as 

he was never an owner of 1hares bu1 only a month-to-month tenant whose tenancy hu been 

terminated (Ju NYSCEF Doc No 256, ft 72-74). The second defense that Guarino is a ren1-

stabilizcd tenant ia without merit because plaintiff is an HDFC. formed pursuant to an eviction 

offering plan, and by law not subj ect to rcnl stab,Jiza1ion (see NYSCEF Doc No. 256, 'fl1 S4-S6, 

citing Administrative Code of the City ofNcw York§ 26-S04 (•]:Rent Stabilization Code § 

2520.J l; Jm;m# Al!e. HONS. De11. FundQxp. 11K.lng, 147 Misc 2d 162 (App Tenn, 1st Dept 

1990D. The third defense, that" there is anothttaction pending" is no longer applicable. as the 

Civil Court matter has been joined with the inst.am action (ste NYSCEF Doc No. 256, vt 58-.59). 

The fourth defense alleging that promissory es1oppel bars plainlifffrom maintaining a 

holdo\•erproceeding, fails to allege the ex.istcnct ofa 11.1fficiently clear and unambiguous 

promise that Guarino would be made a shareholder, or thal he reasonably relied on such • 

promise or suffered damages u a resull (st"e NYiCEF Doc No '280, memorandum ofplaintitrs 

counsel in suppori at 11-12, citingMadinPatter50ltATA lloldiflg$UC vFe.deral &press Corp., 

87 AD3d 836, 841-842 flst Depl2011D. Additionally, the alleged promise to make him a 

coopentivc shareholder violates the starutt of frauds (su NYSCEF Doc No. 280, memOfBJldum 

ofplaintifr.s counsel in support at 12), The fifth defense alleging that plaintiff waived ilS right 10 

bring the proceeding, the sixth defense that the daim is barred by !aches because plaintiff 

delayed 1mcrti ng iu claim, and the .seventh defeasc that Guarino should be givtn a pl'C· and post~ 

'Ouarino's sixth oounterclalm llCIC:kmg attomcy's fees need nae bellldd~PCCI Ill this time 

" 
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judgment opportunity to cure ifpl1intill'is found entitled to a judgment, should all be dismi ssed 

because they only state legal conclusions &nd un~bstantiated cl aims ind do not ra.ise a genuine 

triable i1SUe ()(fact (:ue NYSCEF Doc No. 2S6, affinnation of plaintdl"s counsel. \'163-66; Doc 

No. 280. memorandum ofp!aintifrs counsel in support al 11·12). 

Fin&lly, 1he eighth defense, that the notice of termination fails to sufficlCfltly ple&d"good 

cause,·• is belied by plaintifrs 2017 notice of termination explicating its reasons for terminating 

Guarino·s right to occupy the apartment, including that he is no1 lhe owner of the shares 

allocated 10 SF and failed 10 sign a written rtntal lease for that apartment in March 2011 (.ue 

NYSCEF Doc No. 2S6. affirmation of plaintiff s aiunsel in suppon.1i167·70, citing Doc No 

261 , notice of termination by 322 West 47th Street HDFC, addressed to Guarino. May 18, 2017) 

In another litigation involving the same plaintiff and another tenant in lhe building. the Appellate 

Tenn found the plaintitT h1d cstablished requisite good cause for the occupant's eviction as a 

month-t~month tenant based on her failure to purchase the shares of her unit aftct the building 

was convened 10 «>eperative ownmh.ip and the subsequent expin.tion of her lease (Mt 

NYSCEF Doc No. 256, rJ69·10,citing 321 W. l 'l"' SI. HDFC ~Loo. 50Misc3d 143 [A]. *I, 

2016NY Slip Op 50227 [U}, ••1 [App Tetm !st Dept 2016],affi/ 153 ADJd 114:3 {I st Dept 

2017D. The Appellue Division affmned, holding that the landlord, an HDFC not subject to the 

rent siabiliu.1ion rules. had not and could not waive iu right to bring an eviction proctdure oven 

20 yem afler th<: building's conversioa (Sll NYSCEF Doc No. 256,, 70), 

14 
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Guari,,o's cross motion and opp&1iffo,(-

Guarino as.sens that the closing did noc cccur tn 1994 because lhe then·pre.$identofthe 

board of direc.::ton retaliated agairu:I him after he refused to pay I personal rec in addition lo the 

prioeortheshares (.tee NYSCEF Doc No. 30.S,affidavil ofGuarino, \112-14) According lo 

bo&rd member Bmavides. the board president utilatcrally informed the other board members 

"thai he no longer want.ed IO offer shares to Mr Guarino"' (NYSCe.F Doc No. 32.S, affidavit o( 

Betty Bcnavide1., 11 14-1 S) Nonetheless, Bcna..,.1des "repeatedly" promised Guvino thar the 

board woold "honor its agrcemcnl" and go forwud wilh a formal closin& "u soon u 

(plain1if'f)' s affairs wae in order and it had the mooey to retain the services of&n auomey"' 

(NYSCEP Doc No. 305. affidavilofGuarino. 1 Zl :u~o/stJ Doc No. 32.S, affidavit of 

Beoavides,1 21) 

Guarino"easily" meeu the clemmu of bis promissocy cstoppd counterclaim: there is a 

clear and unambiguouJ promise that he would become a shttehoMC'I' fol lowing a six·mooth 

probationary period; he reasonably relied on that promise by accepting• si:it-month lease and 

wbsequendy in\·cstin.g substantial rime and money renovating his pretniSe!.. and he would suffer 

''unconscionable injuf)'" 5hould the coun find, a.I these years l11cr. that he had had l\O rcuon to 

rely oo the promises (ue NYSCEF Doc No 304, mcmonndum ofGuarino's counscl in support 

at38-'39, ci1ingAJa1/1iiP<11ttrsettATA HoldirtpUC vFe<kral&preMCotp-, 87 ADJdat 841-

842; Cast.t /l()lll v Frt11, 138 A03d 198, 204 {I st Dept 2016); see also Doc No. 305. tffidavil of 

Guarino.11 3-5). Furthermore, it is well underscood that preliminary wriongs,. lettea or 

mcmOIVlda. such as the letters and communications between CHDC, plaintiff's •ttomey and 

51llc oourtw1\I not address the brand\ ofG\.an:no'sCtOSSmonoo regarding colb.teral estoppcl, asthc. 
affinn.at!V(: lkknx. wa:s not u1dl>Cled ln hu amended c:omplamt as itqUH~ under CPLR 3018 [bl) The. 
tssue IS addrulcd 1n hu ~ qsolion seeking to fwthcrammd his pleadings 

IS 
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Guarino, are sufficitnt to bring an 1,grtttTicnt out of the purview of the atatute of frauds and 

mider it legally enfon:eable (.we NYSCEF Doi; No. 304 at 18. 38. 34-H, citing 160 Chambers 

Si. Realty Corp. "Register o/Cityof N. Y., 2.26 A02d 606, 606-607 [2d Dept 1996]) 

Benavides and Ho hid bten shareholders and board mtmbeB for the entiuty of 

Guarino's tenancy and in 2009 they wete in good sanding and had explicit authority to en1er ifl.10 

the proprietary lease 1;greonct11 with Guarino on behalf of the cooperative corporation (su 

NYSCEF Doc No. 304. memcnndum ofGuarino's counsel in svpport 11 11 -12, 2 4) Al the vuy 

least, it was reasonable for him to rely on their apparent authority lO rcpt'C$tnl plaintitfar the 

d0&ing (su NYSCEF Doc No. 3041124-25, citing Pasquarella v 1515 William SL, /,J..C, 120 

ADld 982. 98J-9S4 f41h Dept 2014]), NO'ably, the c(l(lveyance was done in compliance with 

corporate procedure$ Benavides as prcsidMI gave notiec in April 2009 tothe entire board of 

dircctOf'S. prc$1.11Ubly including Hauze. that the board would meet on May 7, 2009 to discuss and 

vote on theclmiRgofGuarino' sapartmtflt (R"e NYSCEF Doc No. ) 15, noticeofboanl of 

directors meeting, April 21, 2009), '"Two-third!" of the-then board met and approved the doling 

on that date (ste NYSCEF Doc No. 305, affidavit of Guarino, 1 27). After the dosing. the 

oonveyance was recorded in ACRJS. 

The 2009 proprietary lease lhould be oons;idcred a binding contract because it wu signed 

by Guarino and phUnriff and "secs forth legally enforceable promises and representationJ by bo<h 

parties" (ne- NYSCEF Doc No 104, memorandum of law in support of Guarino at 17; Doc No. 

316, proprietary leue} Further, Guarino performed all that was required under I.he agreement 

by tendering the purclwc price and "abiding by all other duties imposed by ilic.proprietary 

letsc" (.we- NVSCEfl Doc No 304 at 18, 28, citing Cal-Uan Che'n v J41 W. 48 St. How. Dev. 

Fund Corp., 2003 NY Slip Op 32126 rUJ (Sup Cl, NY County 2008] (where the pl11intiff-tenan1 

•• 
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had pttformed all that was required of him, as• matter of law lhcdcl'rndant-corporation was 

required to issue him stock and a JeascD 

Noting that the basis f«the cjecttncnl action is his refusal to sign a new lease in 2013 

with its ;,shocking" increase in rent from $215.00 lO $700.00, a month. Guari™' argues thll his 

coonterclaims fall under the umbrella ofCPLR 203 (d), the n:lalion back: provilion, which allows 

defenses and counterclaims to be deemed timely asserted when they arise from a series of 

occurrence$ on which a clai m in the complaint depend,, to I.he extent of the demand in the 

complaint (Me NYSCEFUoc No. 304 n 13, 22-21, 31-32) His counterclaims also fall under the. 

savinp provision of (CPLR 205 [b]), which provides that where a complaint has been served to 

which the defendant has answered and asserted defcnseJ and counterclaims. after which the 

complaint is tmninated f« any re&500 and a new action it commenced addrming the same 

OCQJJTcncts, I.hen the defendam may as5ert the same defense\ and counterclaims in its tnswer 

and they will be deemed timely Guarino points out that in the several summary proceedings 

commenced over theyean by plaintiff, hi s consistent defense was always that be is a sh&rmolder 

and nota 1ct1anr (see NYSCEF Doc No 304 at JO, 31-33). In contrast. he argues that plainli!T'1 

aftirmative defenses asscned in iu uply, are time-barred since, "in essence [they] seek a 

declaration _ that the [pjroprietuy PJcasc is invalid," but were not interposed until 2019. more 

than nine years after that lease was signed {NYSCEF Doc No 304 at 2); ,ff~ in getH?ral l)oc No 

350, reply to amended answer). 

Addressi ng plaintitrs argument that its corpon11e records do not $how that Guarino 

actually paid $250.0010 purchase the shares of the apartment, Guarioo poinlS to the final page of 

the proprietary lease, 5igm:d by Benavides on behalfofpla.intiffas seller aod Guarino u 

purchaser, which nates that plaintifT"consent(cdf to the release of the rent security deposit of 

17 
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S2S0.00 u payment in ruU for the shares (see NYSCEF Doc No. J36, proprietary lease at 

LG00049). However, Guarino now explains in his affidavit, and C01Toboratcd by Benavides and 

Ho, that, in face hi• security deposit ofS2JS .OO was applied directly and be pajd SJS.00 in cub 

to Ocnavides a1 the dosing totocal $250.00 (see NYSCEF l)o(: No. JOS. affida.vitofGtuuino.1 

29, Doc No. 325, affidavitof Bl'navidu.14fr, Doc No. J39, affidavil of Ho, 140). Guarino' • 

then-11tomey avers that Guarino paid the difference betWecn the purchase price and his security 

deposit on the day of the clO!ing (.tee NYSCEF Doc No. 340, affirmation ofOmanslcy, 1 8).~ 

Guarino should not be penalized for thecorpontion' s recordkecping issues, as he bad DO 

conuol over it (srir NYSCEF Doc No 304, memorandum of Guarino'• counsel in support at 26-

21,quotingKO<>kroire&rv. & /nstallationCcq. vBoanlojEduc. ojCiryojN.Y. 28 NY2d 

101, 106 (197 Jl ra party 10 a contract cannot rdy on the failure of Another to perform a 

condition pre<:edeni where (ii] has fruwated or prevented the oc:currcnce of the condition")) 

Allematively, pllintiff's motion iihou.ld be denied because no depositions have bcc:n taken and 

di$00Very is ongoing (seir: NYSCEF Doc No. 304 at 43-44). In any event, he should be allowtd 

an opportunity 10 cure under RP APL § 1S3 (4). which provides that whetc a possessory 

proceeding is based on a tenant's breach ofa lease provision, the coun will gran1 a 30-day siay 

of issuance of the warrant 10 allow time for the respondent to cure !he brt;ach. meaning in hi$ 

cue. to sign the 2013 rental leue (.i:ee NYSCEF Doc No. 304 at 44-45, MC also Doc No_ 390, 

memorandum ofGuarino's coonsel in reply al 27-28, citing 601 W. 116 St. HDFC vO/ivarts. 

2014 NY Slip0pJ1474 [U). • 5 (Civ a , New York Cainty 2014} [staying thewarran1 to allow 

the respondetlt ao opportunity 10 cure his failure to timely renewhi1 leasc pursu&nt to RP APL§ 

753 (4)D 

' lbese- allepbons atc Included as par1ofGuarino'1 proposed second amended answet, the subject of 
mooon sequence: OtO, dtseusted below 

18 
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Plaintiffs opp<Kilho" '""' llplJ 

Plaintiffdispu1es Guarino'• reliance on the doc:lrif!Cll ofappuet11 au1hority, rea10111ble 

rdiance and promissory estoppcl, and contends 1ha1 he Ktod wi1h unclean hll!dJ.. and • Jn 

coospifM:Y~ with Benavid« toarnngethei$$1.iance ands.ignlng of1he propriet&ry leuedurine 

the pendtncy of the derivative action (SN NYSCEP Doc No. J76, 11 S4, S9-6J). OuarinohMf 

oo6ce that any aereemen1 entered into with Benavides would be void, becluse Hl uT.e, writing u 

board president, had oontacted bi.Jn by letter dated May IJ, 2009, ldvicing him in part that 

BCftavides wu noc "legally authorized 10 Kl on [plainrifrs]behalf ," and that '"any contracu she 

entered into Oil behalfofplainriffwere invalid" (NYSCEF Doc No 376. Mlinnation of 

pl1intiff's attorney in further support. ft ~SS, citing Doc No. 311, lmcr, H1u1.e 10 Guarino, 

May 13, 2009). He enteredlotothetransactionknowingitwu neitbcrlqi.al nor valid, CK at leas! 

bad constructive knowledge thenof.1 

Most iroportandy, thc proprietary lcue indicatuthat it is to be accompallied by a 

shareholder's certificate indicating thenumbcrof sbarti sold (.tu NYSCEF Doc No 316, 

pmpriewy leuc at 10. § 4.01), al'ld -.i1hou1 !he certificate, lhept()pl'ietary lease i'lnQt binding 

and docs not gh·e Guarino O\menhip righlS (ut NYSCEF Doc No, 376, reply affirmation of 

plaintiff's counsel in furthersuppon, ft 21 -23, citing /ti~ Ufrak, 215 BR 930, 934 LSD NY 

19CJ8],a.f!d227 BR 222ISDNY 199!1J, S11.tskmd" llJ6Tert0111.tCorp., 43 Mi~2d518, S89-

S90 {Civ Ct. NY Counry 1964]) Fu.Mer, C\IC(l lfBenavides wu a l~gitima1c member of the 

board .u the time the propricwy leas.ewu signed. she failed to cake the necessary .Reps to make 

the lease binding which, in addition to iuuina a stock catificate, included J.ipillj the leaK 

'Chi.anno'sauomey,Mr Onwuly, wu also the anomcyofrccord for OcnavidcslJld Ho in Ille 
denv&ti~ ICtlOll. (.t« NYSCEF Doc No. 340, affumation ofOm-uky, 1 10). 
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along with 111other-design11cd officer ofrhe boanl, ligning acounlt-rpart origin&! proprietary 

1ea.se for ddivay 10 pl11ntiO: df1>0$itins I.he ulo plOCeeds into pla.intifl's account, and t:llttul.Jng 

or remining an affidavit of sale IO New York City, u rcquinxi by the corporation by-laws ($ee 

NYSCEF Doc No. 376, reply affinn1tion by plain1ifT'1counlCI in f'urtha' support.,, 47-49) 

Additionally, Guarino hu violated thei.ermt of the proprietary leue and theby-l1wa He 

has ml<k: threats 1oand haruscd Hauxe, and r«mlly refused iolet lhcbuildingmaintenance 

enter bis apanment to correct hi1 ltakinga1rc.ondltJoner, creating a nuiUDCC(.ftr NYSCEP Doc 

No. ln, aft'1davit of Hauze in further Mlppott, n 7·9). 

Neither CPLR 203 {d) nor CPLR. 20S (b) are available to render Guarino'• coonterda1ms 

timely. CPLR 203 (d). therdation-back siatute, aflows a defense or counterclaim to be as.sened 

t'V~ ifthc:JU!U'le oflim1talion1had run betwctn lhetimethe complaintwU SM-«i and rhe 

answer conll.ining the dritnM: or counterclaim wu interposed,. u long u tbe Mense or 

c:ounten:la.im wwld have bcco timdy whm the complaint was fiNl 5CfVed (.~ NYSCEF Doc 

No_ J8S, memonndum of plaintiffs counsel in further tupports.t 17, citing 5A Carmody-Wail 

2d §11 IS) Guarino'scounten:la.imswcrenottimdy whmlheccmplaintwas filedin2014 

(-'tt NYSCEF Doc No 185 11 17). As well, the llattlte may be used only u a defmse or shield, 

noc. to claim lffinmitive rdief such as a declaration lbat he is a shareholder and an order dw. 

plalntiffpnMde him with acCftifieue (.JU NYSCEF Doc No 11S 1118.,19, citing8n:.idyy8rody, 

20Misc Jd JSO. JS4 [Sup Ct. Nwau County 2008]. ajfd62 ADld 928 [2d Dept 2009)) 

Funher, because the complaint in thiJ action has been dismissed, Guarino'• untimdy 

countetdaim1 caMOt be used as an ··offset" (ue NYSCEF DocNo. 38S at 19, ciung Saw>'" v 

Wight, 196 F Supp 2d 220. 229 [ED NY 2002) [granting wmmtzydismisHI of the coll!l!Cfclalms 

" 
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b«11ux the court Md alr~y di~ of the pliaintiIT'• claims 1pl11Jt lhc defendant 1nd"there 

i1 no1hinH for{the defendant' s] u111imely claims to offset")) 

Similarly, CPlR 205 (b). lhe uving.1 provillon. is inappllcablc (Jteo NYSCEF DocNo 

185 at 21 -26). Th.It statute requires that. (I) th'1"t was a previous actioo whttethc dtfcndant 

scrvcd an 1nswer, (2) the action wU terminated, (3) 1 new action wU commenced based on !Ix: 

same m.ns.actions and occurrences, ed (4) the defendant usened the ume def coses Of 

coun1erd1Jm5 u 1ntheorigina1 action (He NYSCEF Doc No. ns atll, citiJl8 CPLR 20S [bJ), 

Guarino hu oot ihown tiw in each oftheJ)C'eviou1Housing Coun proceedings. he saved an 

111swtt and consistently 1ssened his righu u a $11areholder and sought declaratory and injuncbve 

rdid"(ue NYSCEF Doc No JBS at 23-24) 

Guarino hu DOt offered any factual argumeTlt fochis conclusion that the-1nms of the 

renewal lease were URC()JU(';lonable(uc NYSCEF Doc. No. 38S al 29). l ie should k directed. 

pursuant to RP APL§ 749 (J). to pay use IDd occup•DC)' u of June 2011. Pla.inrlfTproposes llw 

$100 00 a month is• fan market value fo.- the aputmcot &nd w-ould serve a.s the basis to 

detemnne lhe amount of use lnd occupucy ($tt NYSCE.F Doc No 376, affirm.11icsi by 

plaintiff's couiuel in reply. \1 101·103, citing RP APL § 749 {3]) Altema.tivdy, i1 sceb a 

hearing to cstablislt the mon1hly fair nwket value to be ch.used as uie a.nd oca.ipancy (su 

NYSCEF Doc No_ 376,, 103), 

PtainiifTem in arguingtlw it is thccertiticateo(sbarcs th11 provides proof of ownership. 

and that withoul it, Guarinoe&MOI establish~ he is a lh~d<:r, becauH it i1 actua.lly the 

t.grttment to esta.bli5hes O'l""OCnhip (see NVSCEF Doc No 390, reply memorandum or law az 

1 l) As swM by tM Coun of Appeals in Umted S1o1u Rudioror Corp. v Slole 
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"The certificate of the corporation for the shares, or the stock. certificate., is not necessary 
to the existence of the shares or their ownership. It is merely the written evidence of those 
facts. It expra.ses the contract between the shareholder a nd the corporation and hi s co­
sha.reholders. But it is the /XlJ'"'f!llf, or lhc obligation to pey for shares of stock. accrpted 
by the corpora1/011, Um creates bolh lhe ahara and lheir ownership" 

(suNYSCEFDocNo 390a113,quoting208NY 144, 149- ISOfl913)[emphue.Jadded);su 

also Mauer of Walsh ~Som~rsetGr°"p, /nc., 4S AD2d 91S, 915-916 [41h Dept l974] [holding 

tha1 upon payment in full of the subscription price, the purchaser1 acqui~ all the righu and 

privileges ofholdef5 of subscribed shares: the stock certificate was "only evidence of their 

shareholder stalu$ and was not necessary to its cttation"D. 

As to statutes oflimitations, CPLR 203 (d) and CPLR 205 (b) may be utilized 10 bring 

Ouarino's counterclaims within the statute of limitatioru. His counterclaims are timely because 

they arose from the same series of transactions or occurrences upon which plaintiff's claim 

depends. All of plaintiff's discontinued summary proceedings from 1996 onward have attempted 

to evict him from the apartment based on his allegedly being a holdover occupant, and although 

each subsequent proceeding tenninatcd h.is OOOJpancy on a new date bl$ed oo plaintiffs new 

notices of termination, they are clearly• .. series of transactions or occurrences" which bring 

them under the aegis ofCPL.R 203 (d) Similarly, CPLR 20S (b) is applicable because his 

answers submitted in opposition to plaintiff's summary proceedings, all consistently assened the 

same defense that he was not a tenant and not subject to holdover proceedings (see NYSCEF 

Doc No, 390 at 20-22). 

FinaJly, plaintiff, a.n HDFC, by law must articulaie good cause for seei.;ns Guarino's 

eviction, so as to provide constitutional duepnx:eu (.1·ee Sil E. 1 Ith S1. HDFC vGri'mmet, 181 

AD2d 488. 489 [1st Dept 1992], apptal dismissed 80 NY2d 892 [1992]). Plaintiff has not done 

so his not sufficient for an RDFC to seek eviction solely based on the CX"piration of the tenant' s 

lease (see S/1 £_ I Ith St. HDFC at 489), Plaintiff must provide fact..spccific rca~s that pertain 
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to hls teaancy, hen, plaintiO"s rcuons must take intoco1uidm.Don his decades.Jong residency 

in the apartment (ste NYSCEF Doc No_ J9() at 2.S-26). In addition, pla.intiffhas n(l( explained 

why iu propo$ed nm1 incm1se from $21.S 00 to $700.00 a month should not be deemed 

unconsi;;ionable and thus void (stt NYSCEF Doc No. 390 at 2S.-26) 

Mo1io11 forle1vs: to amtnd flro 119 010) 

Guarino 's argumt111$ 

Guarino Stt.k:s 10 amrnd his pleadings fcx- a second time tO add boch a counterclaim md 

an affinnative defense sounding in collattral estoppel, a.s wtU as certain additional allegations 

(see NYSCEF Doc: No 284, proposed scoond amended answer: Doc No. 28.S, proposed amended 

verified answerinJ11 W . .t7thSt. HDFC v Guar1'no, l.&T indM.No 68.Sl.S/2017) He points 

001 that CPt.R 302.S (b) provides that !cave to amend should be "freely given, .. on 1crms W1 are 

just (set NYSCEF Doc No_ 282. memorandum ofGuarino's counsel in support at 7, quoting 

CPLR 102.S [b]) He argues tha1 pJafotiffwill $Ufl'er no prejudice. h«au~ document discovery 

is ongoing. and dq>Ositions hnenot yet been scbtduled, so that plaintifTwm have a rull 

opportunity to pursue discovery .11.1 reb.red to the amended answers (.we NYSCEF Doc: No. 282. 

memorandum ofGuarino'1 counsel in support at 8-9, citingltboda v Dwaa, Ill AD3d .569, .570 

[2d Dep1 2oisn 

Guarino s.eek.s to amend because, during document exchange. it became clear that 

plaintiff was aware that he had enlered in101he propricwy lease with Benavides in 2009, and 

lherefore had had a "full and fair opponunity" to litiga1e lhe validily of the lease during the 

ro.nc of the deriv11ivc action iochKling at trial (.we NYSCEF Doc No. 282 at 9) Notably, after 

the trial, Supreme Coort .. refuscd to •ward the HDFC any relief in connection with its 
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counterclaim that ' any' conltact .. signed by Benavides be declared null and void" (.tee NYSCEF 

Doc No. 282 a t 11) . 

ThedemCtJts ofa valid claim forcollaternl estoppd are clearly met. plaintiff was a party 

in the derivative action and a~ned a coun1ercl1im seeking a nullification by Supreme Court of 

.. any" third-party contB:ct which Benavides signed on bchaJfofpla.intiff: plaintiff should have 

kn<W>11 th11 Benavides entered into the proprict.ar)' lease agrttmt11t with Guarino in 2009; and 

after the trial, Supreme Coon .. refused to award the HDFC any relief in connection with i1s 

counterclaim that 'any' contraet [signed by Benavides] be declared null and void" (.su NYSCEF 

Doc No. 282 11 11) Thus, plaintiff may not rr:litigale the question of the validity of the lease, or 

oftheciraimstanccssurroundi.ng its signing(stt NYSCEF Doc No. 28'2 at I I) 

As aUegcd in tbe proposed socood amended answer, plaintiff was aware that during the 

years of the derivative action, Benavides continued to sign contract:S on plaintiff's behalf. 

including Guarino's proprietary lease, yet never ~ght preliminaiy injunc1ive relief 10 stop her 

from acting in its name (se~ NYSCEF Doc No. 284, proposed amended coumerclaims. rcdlined 

n 54-55) After the concluliion of the trial, Supreme Coon held that Hauze had failed to offer 

evidence in .support of its <:oonterclaim regarding third-party contracts signed by Benavides, and 

"explicitly" denied Hauu's counterclaim, a ruling whi<:h plaintiff did not appeal or s.eclc to 

reargue (set! NYSCEF Doc No. 284, t 56). Guarino's proposed amended defense in the Housing 

Court mancr includes the statement thll.1. "lt]here is-an idemity of issues bcty,-cen LPlaintifl]'s 

current position regarding Guarino·s proprietary lease and thal taken io 1hc [d)erivative [a}ction." 

and because .. the exact issue" was decided against plaintiff in the deriv1tiveactioo. it may not re-­

litigate the issue, and is precluded from denying the validity of1he proprietAl)' )t'asc (sec 

NYSCEF Doc No. 28S, proposed amended answer, rcdlincd '11"1119· 20} 

24 

[* 24]



FILED: NEW YORK COUNTY CLERK 06/25/2020 01:41 PMINDEX NO. 160162/2014

NYSCEF DOC. NO. 440RECEIVED NYSCEF: 06/25/2020

26 of 40

In sum, plaintiffimpermissibly seeks 10 rcargue its position that i1 look during the trill.I, 

lhat all contracts signed by Benavides were null, a positioo toy,ilich Supreme Coun gave no 

credeMe (see NYSCEF Doc No, 283. 121. citing Doc No. 29S, reply of plaintiff to amended 

answCf'with counterclaims, 1 16), Plaintiff must be colla1cra.lly ntopped from another 

opportunity to wert lhis aJ&llmcnt (.54?4! NYSCEF Doc No. 283, affinnation of Guarino' • co.Jnsel 

in suppon. 1 22). 

Plnintiff's fU'fN~nts in opposition 

For collateral estopptl to apply, lhc issue must have bttn matcria.I to the fi rst action or 

proceeding and essential to its decision (.scc NYSCEF Doc N'o 363, mcmortndum of plaintiff's 

counsel in opposition at 7, citing Silberstrin vSilberstein, 218 NY 525, 528 [191 6]) The 

derivative IK:tion sought to dettnnine who had the rig.ht to control the cooperative corpo_ration, 

and did not focus on the legitimacy of contracts signed by Benavides Olhct than thal purponedly 

~een Benavide:J and Merlot Management (see NYSCEF Doc No. 363, memorandum of law 

in opposition at9. 10, citing PenlhouseMediaCirDflp, Inc. vPachulski Slang Zirhld-Jo11uLJ.P, 

406 BR 453, 458 [SD NY 20091 (" the inCCfltive and initiative 10 litigate and the actual extent of 

litigation" arc all important factors to considtl' in determining whether coUatcnd esroppd 

applie.sl) The proprietary lease "wu clearly not• central issue," nor essential to Supreme 

Coon's dcccrmination (NYSCEF Doc No. 363 at 8. citing 131133 Co. v City of New York, 171 

AD2d 492.. 496 [ 1st Dept 1991); ue Liddle, RobillSOn & Shoemaker v Shoemaker, 304 AD2d 

436, 440 [I st Dept 2003]). Bec.ise the legitimacy of other cootracu entered inro by BenavidC$, 

in particular the proprietary lease, was not actually litigated and necessarily decided in the 

derivative action, plaintiff is ntx collaterally cstoppod from nOW" arguing that the proprietary 

lease has no legal impon (s.re NYSCEF Doc No 360, ft 27, 30) 
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Guarino's llply 

The yaJidity of the proprietary lease is the, same issue as thac.addressed in thedcriYatiYe 

action, namely the authority cf ncna ... idea to 11ct on behalf of the corpora.ii on . Hau.u:•s fifth 

counterclaim seeking to nullify .. any" oontracts signed by Bmnides, clearly included contracts 

signed before the actioo oommcnccd as well as those Jigned during the course oflillgation, 

including the proprietary lease (.tee NYSCEF Doc No. 365, memorandum ofGuarioo'scounsel 

in reply at 4-5). Plaintiff bad fiycyears of litigation to fully develop and pursue its cl alms {su 

NYSCEF Doc No, 365 at 6~7. citing Sterling Ins. Co. vC/taM. 287 AD2d 892. 894 (Jd Dept 

2001) [holding colla1eral estoppd was applicable because the "defendant, who was represented 

by counsel l1 a jury trial, had a full and fair opportunity to litigate the underlying ... issuc1). 

Because pla.intiff' did not seelc a temporary injunction t0 prevent Benavides from acting in the 

name of the corpon.tion u early as 2008, it shoo Id be understood to have consented to Benavide$ 

rontinuing to act on its behalf during the years of litigation. and th&t any contracts signed by 

Benavides during that time were ratified (ue NYSCEF Doc No. 365, merncnndum ofGuarino's 

counsel in reply at 5 n I). Therefore. a cla.im alleging collateral estoppel has merit and his 

motion to amend should be gra.ored 

Di1c.ussion 

Motion n d tron motion for summ ary judcmrnt (mot K9. 0091 

.. II is well :settled that 'the propooent of a summary judgment motion must make a prim a 

facie showing of entidemenl to judgment as a matter of law, tendering sufficient evidence to 

demanstratc the absence of any material issues of fact'" (Pullman v Sifrrrman, 28 NY3d 1060, 

1062 (2016), quotingA/wuez v Prospect Hosp., 68 NY2d 320, 324 {1986]). The party opposing 

summary judgment must .. reboil J with factual prooP' the moving party's claims (Al~'<1rt'r, 68 

,. 
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NY2d at 125), Summary judgment will be denied llwherc there is any doub1 u to the existence 

of11 factual issue or where the existence of a facwal issue is arguable" (Mauer of New York C11y 

Asbeslos /..Jtlg. , 13 NYld 20, 25 [2019) lquotation marb and citation omil1ed); .ree Ot:Msis 

Merchant Partnf!rs, J_P, vGl/bride, T11.w, Wst & Spella1111, /J.,(', 157 AD3d 479, 482 (lsc Dept 

20181}. The issue for the coon Is not whether the plaintiff can ultimately ntablish liability, but 

.. whether there exists a substantial issue of fact in the ease on the issue of Liability which requires 

a plenary trial" (Ba" vCO'lltll)'Of Alba11y, 50 NY2d 247, 254 [1980)). Facts .....;11 be viewed in 

the light most favOlllble to the non· moving party (see Vega v Resta11l Constr. Corp., 18 NY3d 

499, 503 {2012)) The coon's role " is limited to issue finding, not issue resolving" (Amot111fl v 

DelhiCot1str. Corp., 77 NY2d 525, 531·532 {1991]) The coun will not 11sses.scredibility(se1: 

Ferrante v Americcm Umg Amr., 90 NY2d 623, 631 [ 19971) 

The 1993·1994 agrermc:nt 

The first. founh and fifth counierclaims in Guarino's amended answer pertain to the 

1993·1994 agreement. 1'"orthe rcas.ons that follow, summary dismissa.I is granted on all three. 

The first coont:efclaim seeks a declaration that Guarino is a shareholder and an order 

directing plaintiff to provide him with a cenific.ate of shares His founh amended c:ounterclaim, 

alleging breach of the agreemenl a1so seeks an order directing pl&intilTto issue him a certificate 

of shares so as lo ensure his ownership rights and prevent plaintiff from claiming he is a tenant 

wilhout occupancy righ1s_ 

The question of the existence of an enforceable contract is generally one of Jaw and may 

be properly determined on a motion for summary judgment (see Ce111rul Fed .l)av .• F.S.B. v 

NatiOllOI Westminsler BmiJc, U.S.A., 176 AD2d 131. 132 [1st Dept 19911). A letter or 

memorandum can be enforced as a contract ifir ... identifies the p11r1ics. describes the subject 

27 

[* 27]



FILED: NEW YORK COUNTY CLERK 06/25/2020 01:41 PMINDEX NO. 160162/2014

NYSCEF DOC. NO. 440RECEIVED NYSCEF: 06/25/2020

29 of 40

matter, st11tes 1he CS$Ctlli.ll 1crms, and 11 5igned by thep•rty lo be charged" ( IW Chamfwr.vSt. 

/WtJlty Coq1.. 226 AD2d llt 606-607) The writing's cff'ci;:tivem:ss will OOl bcimpam:d whcrt'the 

parucs 11.ntic1pa1e e.11~uti n.g • more form a.I contraci, u long u it includes all the es~t1al 1enns 

oftheagrcnncnt (1d. al 607) llCfC. while Guarino l\U established thet plaimifroffered to Kil 

him the sharcs of the apanmcnt In the cooperative coqioraUon fof S'2SO.OO, that he accepted the 

off'Cf. and lhat pla.inlifT evidenced 1111 intct11 to be bound. it cannot be held that an enforceable 

contract existed. There is no lndleetion oftbe oommcocement date nor the length of time the 

IU$C would be in rorce. poten11ally running afoul of General Obllg:ilions Law§ 5-701. ln a ny 

event, bolh the declaratory judgment action and the.action soekingspecificperformanc:e t re 

sobj~ toa $ix-year &latuteoflimitations (.!:«'CPLR 213 {20. Guarioolook noactioo 1oseck 

declamory relief O<specilic performance within six )'Cars after he accep1ed plain11ff's offer 10 

sell him lhe shares.. and the statutes of limitation have long run 

Guarino' S; lifih counterclaim offers an altematlvcargument thal ifthecoundOC:Jnol find 

a COOU'ld., then the agreement should be add res~ und~ the doctrine of promissory esloppd. 

E\·en irhis il1eg.ari0flssufficiently alleged an lgl"Ccmmt wbJect to promissory es1oppel, it ""-ould 

be barrcd by the s ix-year mtuteoflimiwions (-seit KtJte.t v GFI Gf"Oflplnc., 2009' NY Slip Op 

33367 [UJ, •6 [Sup Ct, KV County 2009}: CPl.R 213 ll]) 

The 2009 Sjynjng nC1hc rroprierary Wg 

The SCOOfl.d and third cou111erclaims arc based on Guarino's s1gmng nfthe 2009 

proprietary lease und sock dect1r111rive 1nd injunGbvt relief1ocstablish his statu5 as a tenant­

shareholder Thes:e arguments and allCfJ1tions were inili afl)' asiC!"IC'd as the lint and second 

countercl .. ms in Ouarino's 2014 answer, which were served within six years orthelt'ase sigrung 
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&nd are therefore timely. The issue b«omes whetbel'the amended oountttclaims, clearly seived 

after lhe expirat:iQn of lhe stalutes oflimiu tion. 111y be considered limely anertcd 

As to the Sft!OOd amended countercl aim, .ahhough Qui rino 1rgues 1h11 CPLR 201 (d) 

allows i110 bcdttmcd t1mely amned becallse it;, rel11ed lo lhe original first «iuntctclaim, a 

bet1er analysis is based on applic.tlon of CPLR 203 (f), which concerns counterclaims and 

defenses in amendN pleadings and allows lhem to be deemed interposed at the time the origital 

counterclaim or dtfet\se was served. even if the) would n0< be timely asserted otherwise, "'unlcu 

the original pleading does not give nOl:iceofthe scriesoftran51ctioos oroccurrc:nces, 10 be 

proved pursuant to the amended plead.in&" (CPlA 203 [11).' The intent is to ensure that the 

nonmoving party receives ootice of the trans.actioos or occurrences to be proved throuWl the 

amended pleading Herc. it is held that pursuant toCPl..R 201 (f). Gtwino's first couruerclaim 

sufficiently gave nouce to pllin1iff Qf the allegabonS be seeks to prove to establish endllement 10 

decl1ra!Of)' and injunctive relief as SCI forth in the second amended counterclaim, and it is 

deemed timely. 

Tu ming to the merits of the second amended cwnten::laim, both parties have Bised 

material questions of fact that preclude granringsummary judgment 10 either .side, These 

questions include whet.her Benavides wu in goc:d stead and had actual authorif)'. or reasonably 

believed th111 she did, to sign on behalfofthet;OlpOl'ltion, in particular as Supreme Court's 2013 

judgrnenr and order does not iDdie11e what periM of time Benavides filled to carry out her 

•CPLR 203 (d), the l<Klllcd rclaion-hack provtSIOll. C()llUms oowuercl3inu and defe:MeJ asserted m 
p!Cll.lings, "11hetlhan amended pleaiingt Many dcG.slON ltaveheld ~ CPLR 203 (f), whiich pertains 
to amended pleadinp, ''the pmper staruar to lddrea the timeliness o(ame:nded oowilercblim aod 
dcfcnxs. ra&hc:r th;m CPLE 203 (d) (ttf', f'.g . .lonph Bom.k. Inc.. v NlagamMohow/t: Powf'r Corp., 281 
A02d 876, 871 [~lb Dept l OO IJ; ColurttJA Grasso& ZosodaAppmirols Inc. vColcman,46AD2d 893, 
894(3rd:Depl 19981)_ Otbe:rdecis1ooshavecmplo)"al CPUl203(d) 1nsimjlafsitwli011t(u~UnJrtd 
Sratts rld &: O..Or U.. vl>flll'klr On. Partnitn, LLC, 22 AIUd 1017, I020 13d Ikpt 200SJ) In any 
t\'¢:11.l, CPLR '203 (f) 11 appheabk: 111 the CM<: at bal'. 

" 
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fiduciary duties, There i11 also a question of wheller Guarino was a good faith purchaser and 

reasonably relied on Benavides's presumed authority, and bow he undcntood Hauzc's May 2009 

lcttel'COOceming Benavides' a lack of legal authorization 10 tel on behalf of the corporation 

There are also questi om concerning the tiansactlon il.Sdf, in panie\llar 1heseem1ng 

disparity between the description of the trllnsaction of the sale u rt«ll'dcd in the lea..e, wi111eued 

by Gu.vino' s auomcy, and the absence of corrobonltion of the sale in plaintiffs book.! and 

records Thefc is 1t question ofwhctbel' plaintiff customarily did not provide certificates of 

shares to sharehol~. but also whether Guari no may be unfairly penalized for Bcnavides's 

failures to follow through administratively with the recording and copying of the lease and other 

disparities as noted by plaintiff These are questi:ms for the factfinder, and accordingly, 

summary judgment on the second amended oounterclaim will not be awarded to either party. 

The third amended coum:erclaim seeks an order that plaintiff provide Guarino with a 

certificate of shares based on !Us having allegedly complied with all requirements and demands 

nJade on him in ordtt to effectuate the signing of the lcue. In Guarino's original answer, he 

&SSMcd entitlement to the relief based on his coOOuct throughout his t!nlrre tenancy. With the 

narrowing of the focus of the coun1ercla.im, the amended thlrd counterclaim in essence overlaps 

with his second amended countci-cl.aim in which he argues that the signing of the propriewy 

lease wu in all even!S regu1ar and lesal Accordingly, the third co1.m1erctaim is dismissed as it is 

essentially duplicative of the socond oounten:lain. 

Affinnative Defenses 

Pia.inti ff seeks dismissal of all cighl of GL&rioo's affinnative dt!ense$. As an initial 

matter, plaintiffs morion for summary dismissal is granted as 10 the second and third defenses 
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for the ~asons anicul11ed in ils brief. The fourth defense sounding in promissory estoppel is 

di smissed ba.std on the running of the six-yeM 1taruteof limitations 

Turning to the remainln8 defenses, the f:Wn examine• the fi rst defense which is that the 

petition misidentifies Guarino's intcres11n the tenancy by describing him u 1 month-to.month 

tenant rather than as a shareholder not sobject to holdover proccedin8J. and entitled 10 a 

certificate or shares 1oconfirm !hat position . This is the essenceofGuarino's arguments in his 

counten:laims. since the question is whethCT he is legally and validly entitled to the proprietary 

lease and acertifica1e of shares Therefore. the drst defense remains a question of fact 10 be 

determined by the fact finder. 

The fifth and sixth affirmative defenses are waiver and I aches. Waiver hu been 

described as a knowing and intelligent relinquishnent ofa known right, based on a clear 

manifestation of intent to relinquish a contractua.. protection, and can be seen in affirmative 

cooduct or by a failure to act (see flmdanwmal Ponfolio Adw:wrs. Inc . ., Tocq1,,ville As.m Mgt., 

LP., 7 NY3d 96, 104 [2006]) Lnches is described as, "such ncglecc Of omission 10 assert a right 

, taken in conjunction with the lapse of time. 111d other circumstances causing prejudice to 

811 adverse party. (whi<:hJ operalCs as 1 bar in 1 roun of equity" (Ma.uercif'Schul: v Stale of Ntw 

York, 81 NY2d 336, 348 ( 19931 {imemal quoutii>fl marks and citation omittedD. Whether 1 

party can rd y on eithaor both oftl1ese defenses is a question of fact (see Fut1k v Se/Jg$M, 

Rolhman &: RQ/hman, £.fqs., 165 AD3d 429, 431 [!st Dept 2018J (waiver]; Bloom v Tow11 Bdof 

Ylritown, 88 AD2d 895, 895 [2d Dept 19821; DougMrty\•Rye, 63 NY2d 989, 991 [1984} 

Pa<hesl) 

Guarino <:ontends that by allowing four years to elapse between his refusal to.Si8Jl the 

renewal lease. and tl1e comme:ncemem of the ejew:iion action, plaintiff has waived its right 10 seek 

" 
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to evict him and its claim is subj«:t to I aches. However, neithc.- waiver nor I aches is appropriate 

Plaintiff, an HDFC fanned under Aniclc 11 of the Private Financing Housing Law, is exempt 

from 1he Re.nt Stabilization Law (Admin Code of the City of New York§ 26-S04 [a), Rcnl 

S1.abiliza.tion Code§ 2520.11). This means lha11enan1J who remain in the building after its 

conver:iion to an HDFC, and who do not buy shares, 1Me their ~n1-scabllized status 11.t the 

expiration oflhcir lease, although they may mnain in oci;;upaney An HDFC m11y rent to ten11n~ 

using rent stabiliu tion leases. but the tenants do not thereby become rent stabilized In cfTCCl, 

the HDFC's statutory exemption rtn:lafos in force, even years af\er the ccpfrallon ofa tenan1 's 

leaseagreement(see 546 W. J56Jh St. HDFCvSmafls, 43 ADld 7, 11 [1st Dept 2007].MeaUo 

511£ llih St. vGrirnmet, 181 AD2d at489) Forcxamplc, inalitig.11.1ion invol vingthi1 

plaintiff and a former tenant in plaintiff s building, the Fint Department held that de!Jpite having 

offered the 1enan1 renewal rent stabiliud leaset for ye.an, plaintiff was nonetheless entitled to 

seek remov.tl of the renant 20 years after i~ convcrsioo (st>e J}l W~.ft 47th SI. HDFC v Loo, IS) 

AD3d at l 144) licre. Wlless Guarino is in facr a shareholder, plaintiff was free lO tennlnate hi s 

tcnartcy I t any time. given that his rcsidefltial lease expired at the md of 1993 and was never 

renewed The pas.sage of cime makes no difference, and neither waiver nor Itch~ apply to an 

HDFC. The fif\h and si xth defenses are therc.for"C dismissed for fai lure to state a cause Qfacuon 

Guarino's seventh defense is that if he 1s unsuccesdUI in ttlls action, he is entitled 10 cure 

his breach by signing the 2013 renewal lease. citing RP APL§ 7S3 (4). Section 7S3 (4) of the 

RP APL addresses stays of evictions in res.identi.al premises and provides lhat where.an eviction 

is premi$Cd on therespoodent having breached .a provision of the lease, the respondent is entitled 

toa 30-day stay of the is.suance of the warnnt to correct the vtotation (see 67 8th Aw. A,t.·soc. v 

Hochsiadt, 88 AD2d 843 {Jst Dept 1982], BajaRealty. /111:.. vKarous:J()f, 120Misc 2d 1124, 825 

" 
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[App Tctm, IA Dept 19831) As nowarn.nt hq; issued, summlU)I dismissal i• den1cd.bu1 

enforcement •s. premature. 

The eighth defense alleges both tha1 plaintiff has not established good <:a.UM for seeking 

to evict Guarino. and thu the proffered rent increue in unconscionable. The requirement that a 

plaintiff's.how sood cause derives from its legal s tarus as an HDFC. An HDFC, an entity with 

direa gonmmental oversight. triggers CQOstitutional due process protections for ii.$ tenants 

including notice of the reason foe an eviction above and beyond 1hat the lease expired (JU J/2 E. 

llthSI.. HDFCvGnmmet. 181 AD2d at 489) AJ noc.ed in C11yo/New YOf'kv Valtra (216 

AD2d2l7 [lst Dept 19951). sufficientnoticccntailscompliancewilh RPAPL § 714 (4).and 

requires lhc HDFC to state the alleged cause for termination and Inform the tenant of the factual 

and legal claims at iuue,. so as 10 provide the 1enen1 with the ability to interpose its defenses (id. 

at 238). Plaintirfugucs penuasivcly that under the law, its D(lticc of1mnination and petition 

sufficieotly aJlcge "good cause .. for its decision, jn pania.ilar that Guarino isnOI theownuoflhe 

sh.ares alloc.ated to SF, and he refused to sign a written lease for SF when offered 10 him by 

plaintitTinMarth201l 

Guarino also claims lhat lhe nearly 226 percent proposed monlhly rent inueaa:e is. 

unconscionable Ind •hould be deemed void Whea a party claims, or when i1 1.p~ to the 

coun that a lease or 1 lease provi~on may be unconscionable. Real Property Law § 235-c (2) 

provides 1.11opportunity10 the panics to present cvidcm::e 111 a hearing to aid the coon in mak:ins; 

a detcmrination For instance, in Ardrey v 11 W. 17th SI. A.uoc.J .• 117 AD2d 518 I lsi Dept 

19S6]). the Court held that where a lease cllu!C is claimed to be unconscionable.. the niaJ judge 

musl provide die parties with "• reasonable opponunity co present evidence u co i~ setting. 

purpose and c!Tcet to aid the coun in making the determination" (1 17 AD2d at S40, citing Real 
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Property Law§ 2JS~ [2J) Thus. in JOJ W. 11111£1 SJ. HDPC 11 1/".1.ndn(46 M"nc1d 136 {A}; 

2:01S NY Slip Op 50131 [UJ {App Tc:rm, ISt Dept 201S:J), Appell ate Tenn ruled thal the trial 

court's 1W1 sponteend-of-trial dismissal of the landlord's petition based on its finding that the 

"extreme rent increase,. viol1ted the unconscionabl1ity doctrine wu in error and directed a new 

trial to afford the parties an opportunity to argue the "purpose and efTecc [oflhe provision at 

issue} to aid che coun in making the determination [ofunconscionabilityf' (201S NY Slip Op 

S013l(U).' 1) Accordingly, theCQUrt here reserves decision on this branch of(iuarino's eighth 

defense pending dctemunation at trial. 

Use i nd OCWPMCY 

RP APL § 749 (J) provides that a landlord may oonect u U$C &nd ocrupancy, theamoon1 

payable at the time the summary proceeding wu commenced, and the reaJOnable amount of use 

and oc:cupancy up until the time the warrant is issued. "It is well estabti5hed that a holdover 

tr.nan! retaining possession of real property is liable to the landlord for the reMOO.able value of 

the u.se and occupancy of the premises" (Pr,·k 11l.odge. 2003 NY Slip Op 30230[U], •22 (Sup 

Ct. NY County 20031) 

Couns have broad discretion to award use Md occupancy pendente lite (slf'e 4Jrd St. CNll, 

Inc. vParamoumUaseltold. l.P., 107 ADld SOI, SOI [1st Dept 2013]) Hcrc,Guarioolsa 

holdover tenant whosernoothly p!yments were, up until Marc.h 2019, sporadic for several years. 

Payment of use and oc.cupancy pendentc lite. •"accommodates tbc competing intercstli of the 

pani~ in affording ncccswy and rair proccction to botb' and pre.serves the status quo until a 

final judgment is rendered" (.M,\,JJJAJ;SOC. vDayo.n,169 AD2d 422. 422 [Isl Dept 1991] [internal 

citations omitted)) Tiie court$ may lhet'efo~ award use and occupancy without a hearing on an 

interim bui5. and may look 101he mosl recently charged amount of rent to set the rate (see Ntw 
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f(lt'kPhym-tt111:ilJ.P1'/l'(H1woodRrolryC«p .. 103 A03d 410,411 [IMDept2013], buJsu 

JJrd St. Dtll. /llC', 107 ADJd ai 501 -502 {wkcrc the phlintlfT-tcnlnl kid allegedly dtfauhcd, with 

the lf.J'ldlord daiming.1h11 1he le«isc hid l1pscd m1kint11he tcnanl 1 holdover1en11u, it wu 

.. prem11ure to find thAS the rent under- !he lease is the corrcc;t pcndcn1c lite payimnt~]J 

Pl1intiffcontcnds that the fair markr.t rate for the 1J)lltmcnl is &l>o.il $700J)() monthly, 

die same amount u the monthly l'Cfll provided in the201J lcuc Guarino has nol raised an 

argument in opposition Accordingly. plain1Hrs request for ongoing use 1nd occupancy pcndcnte 

lite frQrn Guarino is granted in the amountof$700 00 monthly, with u.se 1nd occupancy p1yable 

•s of July 2017 and cootinuing until t~oonclus.ion of this action. lmporuntly, should Guarino 

pm"l i! on his claim !hit~ isa J.lwcholder, plaintiff will be requ.ired to offset any overcharge 

(.PtC"Nl!W YorkPhysiciaJuU..PvlrMWood~oltyC<ttp. , 103 ADJd 11411) 

Accordingly, pWntitrs motion for $Umnwy judgment and dismissal is granted as IO the 

first, third, fourth and fifth counterclaims in the within aaioo. and tbeKCOnd, third, fourth, fifth, 

and s.ixth defmsa, u well as the branch ot'thec:igh1h defense alleging no good cawe was 

shown; and is otherwise dtnicd. 

The cwn has considered the panies' ocher argumen!S and found them unavailing.. 

Gua rino's mnti9n fo r lt!!Vf to !lmtnd (mot U9 O!Ol 

The standard ipplled on a motion to1mcnd 1 pleading is .. ml.>Ch less exacting" lhln that 

applied on a motion ~ng summary judgment (su kmwsv Rd- G HoclrlngC0rp., 39 A03d 

385, 386(JstD.ept2007]). PermiJSion$hould be .. rr~y givenM(F,JrnwaldCQt1tr. Co. vOryof 

N,.,._ YMA; 60 NY2d 957. 9 S9 ( !9!13]) The movan1 need only show tl\at its proposed 

1n1t00m~1J are llO! "palpably insufficient or dearly devotd or merit .. (MBIA flu . Corp. v 

G'eJS""" d: Co.. Inc .. 74 ADJd 499, 500 {1st Dept 2010)) However, 1oc.onserve judicial 
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resources, the court may examine the underlying merits oflhe proposed cau5e5 of action (,ree 

Eigh1h Ave. Gorogit Corp.. 11 H.K.l. Rral1y CtJt'p .. 60 ADld 404, 40S (1st De-pl 20091, UflfHOI 

diJ."111is:ud 12 NYJd 80 (2009]) Where the application clearlylackJ mcril, the court may 

properly dC1y the motion (see I.AH 11 Hunwn Re.'l()/lrct'S Admin., 168 ADld S6S. 566 [1st O'JJl 

20l9},oppdismlssed33NY1d IOS6 (2019D. 

Guarino scd:s to add a claim of collateral estoppe! asa~ third counletclaim 1n bothh1s 

llllSWcr in the ejeamcnl action (see NYSCEF Doc No_ 2S4, proposed 5C«lnd amended answer 

with affinn1tivcdcfcnscs and counterclaim. rcdlincd ft 74-85~ and in his answer 1.0 the 

proceeding commtnccd in lioosing Coort (see NYSCEF Doc No. 285, proposed amended 

answu. rcdlined 1i18-22) 10 Plaintiff opposes. m pan arguing that defendant's amendment is 

time-barred as colla1eral esioppcl is an affirmative defense that must be initially pleitdcd or 

wlivcd. but Guarino is only now seeking 10 include ii as a defense,, years aftuthe conclusion of 

the derivative action. Guarino counters lhat he only leuncd or plain1ifT'1 long-held knowledge 

of the lease agreement during there«nl achatlgeofdooJ.mentJ and has brought his motion to 

amend expeditiwsly. 

The doctrine ofoollateral es1oppd, if invoked in a .subsequent action or proceeding.. 

" prcvent{s] a party from relitigatin&an issue decided against that party ln a prior adjudication" 

(S1oo1.tb11rg WarerCQ. vSraalsburgPrreDisl. , 72 NY2d 147, IS2 L1988}) The party seeking to 

invoke the doctrine must show "an identity of issue which has necessarily been decided in the 

•ouanno ha.$ also added oow allcgauons 1n the proposed second amended answer pc:naimng 
mostly to thedem-Cltlve aclloo (stt NYSCEF l>\x No. 214, rcdlinc:d 'w'148-58), and m lhc: ~ 
;imrndod vcnlic:d anJwer m thi:: former How:ing Counmancr {1u Doc No 285. milincd1 10-128). He 
also seeks to add the allegations c:oocemiq the dosing and his payment for the sl:wo, HI. particular tbal 
his 5215.00 seamcy deposit "was releucd from lhe~where it h.Jd been held .xi ... purtowan:rtbe 
purdiuc price, and lhal. he ''pljd an .SW~ SJS.00 on l1tne J, 2009 to complno the- purdiase" 
(NYSCEF Doc. No. 284, proposed teCQrKl amended 111\SWcr with lffirmalive defemes and eouoterclaims, 
14-4) 
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prioract!on and is 6cci5iveoftfle present action, and (that thei'e was] 1 full and fair opportunity 

to cor1te5t the decision now said 10 be controlling" (Schwart: v P11bllc Admfnistrolor, 24 NY2.d 

6S, 70 (1969)) II "bars a litigant from disputing an issue in another proceeding when that isRJe 

was de<:idcd agaimt the litigan1 in• proceeding in v.+tich (it] h.ad & full and fairopponunity 10 

contest the matter" (Felnlwrg vBortM, 99 ADJd 219, 226 {l5t Dept 2012] (internal quotation 

mu b and cimioo omincdD. 

Co!l&terlll cstOppd is"an e1uricdoctrine" (SttSIMIJburgWflrtl'CD-, n NY2d at 153) 

Determinin8 whcthn a party Md a full and fair opportunity to contest t priorddcnninatioo will 

ll(l(be butd on 1 formul1 tu~ G1lbo'g v &rbltrl. SJ NY2d 28S, 292 [19S ID It will not be 

sufficient to simply reter "tothe procedure benefits available in the first forum~ and conclude 

lhat o11 patty hldhsfull day incourt1ocootcstthc prior rnat1et(.tuSIQQJ.Jburg W'atf'rCt!., n 

NY2d t i 153. citttion omitted) Instead. there must be a "practic.I inquiry into the realities of 

Jitiga1ion .. (G1Jbe'1; v/Jarh1erl, 51 NY2d at 292 {in1cmaJ ql.IO!ation matks and citation ominl't!J) 

Here, ah bough plaintiff argues it did not have knowledge of the signing of the proprietary 

lease in 2009, Guarino has alleged that Hauze \\o"U gh ·en noriceoftbeApril 2009 board meeting 

thesubjca of which was the vote and approval of the dosing on Guarino's apartment and can be 

deemed to h&ve krn)v.•n of its signing The truu.action was al$0 rca'lfdcd 1n ACRIS, a public 

datab.H1t Gusrino has thus proposed sufficient allegations U!>M ~iii ch ii could be 1.QJUed that 

plaintiff should be collateraJly eslopped from challenging lhc proprietary !cue Plaintiff'~ 

usertions tbat~I only learned of the proprietary 1eascafler the t()(l(lusion of the dcrivali,·e action 

and ihoold have the opporrunity tochallengeiu legality, and that Suprcmt'Cowt did not 

explicitly ruleoa die legitimacy oftbeproprietlr}' lca.sc. m«ely raise questions of fact but arc 

oot enough to result in a denial ofGuarino's motion 10 amend. 
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Leave to a.mend 1 pleadina is "freiely given" upon tenns tha1 lll'ejust (see NYSCEF Doc 

No. 282, memorandum oflaw of Guari no's counsd in support at 7). Ouarino'a proposed 

amended pleadings arc oot "palpably improper or insufficient u a matter or law" (NYSCEF Doc 

No 282 at 8.quotlng~.s vCmmtyofNas.sau, 108 AD2d SO, 52 [2d Dept 1985]), Leave is 

appropriate when lhereis no prejudice or surprise totheoppol$ing party(SH NVSCEF Doc No. 

282 117, citingFahty vCotmtyo/Ontarlo, 44 NY2d 934, 935 {1978]), 

Therefore,. Guarino's morion for leave to amend is granted, but notes that Guarinoha.t 

offered no rusoo for his wdy explanation that he paid SJS.00 in CQb 1osupplemcnt the amount 

of his security d~it so u to fully pay for lhe shares, in particular as he had intimate 

knowledge of the transaction at the time Guarino is directed to file a clean copy or the second 

amended COOi piaint after which plaintiff shall respond 

Accordingly. it is 

ORDERED that plaintiff's motion for summary judgment is granted. rothe extent of 

dismissing the first. third. fourth and fifth oountuclaims. and the second. third. fourth. fifth. and 

si iclh defenseJ. and the branch of the eighlh defense a11eging failure to allege good cause. and is 

otherwise denied: and ii is further 

ORDERED that Guarino's cross motion for summ&IJ judgment is denied; and it i$ 

furthe< 

ORDERED thl( plaintiff is awarded interim use and oc.cupancy in the amount of $700.00 

• month. commencing July 2017, payable immcdiatdy and continuing through the time of trial 

or-settlement; and it i1 further 
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ORDERED that Guarino's motion to ru~ ammd hi1 answer is g~cd. and he is 10 

file and s.mca second amcnd«l 1nsW«withln 2S day1 oftheda1eoflhis decision, afler whic-h 

pl.aintiff &ha.II reply wi1hin the time fr.me pro.,.iMd by !he CPLR, and it 11 funhcr 

ORDERED th1t the p&rtia 11e to 1ppcar for 1 compllance confcrmc:e (by video or 

telcphootoonfertnee) Oil A1.1gust 17. 2020, 

D1ted_ June 2J, 2020 

~< r252 
JS.C ) 

HON. DAVID B . co~;.c. 
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