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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: HON. DAVID BENJAMIN COHEN 
Justice 

~~~~~~~~~~~~~~• 

JIM ROV\l'BOTMAM, 

Plalntl1f, 

JEFF WACHENFELD. NUTS & BOLTZ 'NORKS, INC, DIBIA 
~SlliAMPTON TRUE VALUE HARDWARE, TRUE 
VALUE COMPANY 

Defefldanl 

PART IAS MOTION 5tEFM 

INOEJl NO. 152281/2018 

MOTION DATE 12/051201Q 

MOTION SEQ. HO. 003 

DECISION + ORDER ON 
MOTION 

The following &-filed documents, listed by NYSCEF doc:\lmant number (Motion 003) 46, -47, "48, •9. SO, 
"RR~--~··•RRRM••~--~n~K~~~~~ 

"' JUDGMENT· SUMMARY 

Plaimitrs motion for swnmary joclgment is denied and defendant WC'Slhampton's cross 

motion for summary judgment is granted. 

Plaintiff Jim Rowbotham brought a defamation action against Jeff Wachcnfeld and 

W11Chenfeld's employer, Ww Hampton True Value hardware store ("WHTV"}. The Amended 

Complaint alleges lhat on April 10. 2017 defendant Wachenfdd poncd a fal!<C comment on the 

faccbook f>8iC of advertising agency Fifteen Oegre~. with whom plaintilT Rowbotham is 

professionally affiliated. TheJ>O$l read, "Jim ii a crook. Worst compa11;y to do busincs.s wir.h." As 

a result, Rowbotham claims the comment damaged tus profe5Sional affiliation with Fiftt'Cn 

Degrees. 

Somc1imc in May 2017, following a \\rittcn request from plaintiff's auomcy for the post 

to be removed, Wachenfeld removed the post and replace<l it with a live-s1ar review. Wachenfeld 

maintains lhat all ten compulcn at WI-ITV were logged into his pcNOnal Facebook accowrt, 

'•'°'' 
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making it available to anyone, and in:si'u: he did not poSI: the review. Rowbotham also claims that 

the inlcfaetion s1ems ftont 11 negative Yelp review the plaintiff' poslcd 11bout wi.rrv and 

lhertfore this rctali11tary action is within the scope of Wochcnfcld'1 t mploymcn1, makinQ WHTV 

liable \mder 1he doctrine of respondc:at superior. 

Plaintiff moved for summary judgmen1 on December S, 2019, arguing there were oo 

material facts in dispute and that lhe statement, "Jim i9 a crook. Won:c company to do business 

with" is defam;uion per se. ln support oflhe motion, plaintiffauachod hll own aflidavit and the 

affidavit offiftccn Degrees President and CEO, Richard Clarlr.:c. In his atTtdavit Mr. Clarke 

states that after reading the post he decided to remove Rowbotham's photos from Fifteen 

De~s· website and significantly lessen Rowholham's associatiou by limiting his a«iviti" 

within Fifteen Degrees and excluding him from new business proposals. 

Defendant Wachenfeld opposed aod stated that he did not post the statement and argues 

lha1 this discrepancy is a material fact. making swnmary judgment inappropriate. Defendant 

WHTV cross•moved for swnmary judgment, arguing there is no evidence to connect 

Wachenfe\d's post 10 the scope of his employment "'ith WHTV. 

Swnmary judgment is a dtaStic remedy that should not be granted where there exists a 

uiablc issue of fact ( Ram.er 11 Elovitz, 198 AD2d 184 [l$t Dept 1993]: /nugrated Logistics 

Co1t.Sultanu v Fidatu Corp., 131 AD2d 338 [bl Dept 1987]). The moving party must cstabliJ.b a 

prims facie case showing that it is entitlod to judgment a,s a matter of law (Afra,.tz 11 Prospect 

Hosp., 68 NY2d 320 ( 1986)). This b\Uden is a heavy one. and all facts mWit be ,;cwcd in a light 

most favorable to the non-moving party (JtmUJCk &late Appraisi!,..J and Auctionel!,..J, Inc. v 

Rabizackh, n NYJd 470 (2013)). The proponent or a summary j udgmem motion makes a 

primofaciil showing of entitlement to judgment as a mauer of law, by 1eodering $Ufficien1 

1Wt112011 lllOWltOTIV.M, JIM....._ WACKEHFELD, Jr.Ff 
MOllonMa. DOJ 
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evidence to eliminate any material i5".\ues or fact from the case (Wlnegrod v Nr:w York Urriv. Med 

Cir., 64 NY2d 851 [1985)). After 1he movinii party ha.s tkmonstratcd its pr/ma facfe entitlement 

to :summary judgment. 1bc patty opposing the motkm must demonstrate by admissible evidence 

the existence ofa foctunl iu ue requiring a trial (Jacobst-n v Nttw York City Ilea/th anti Hospf/ol.1 

Corp,. 22 NY3d 824 [2014]; Almrez, 68 NY2d a·1 324; Zuckr:r""'" v Clly of New York. 49 NY2d 

557 [1980]}. 

To SUI.IC a cal.ISC of action for defamation. plaintiff must allege the defendant made(!) a 

false statement. (2) published without pri"ilegc or authorization 10 a third party, (3) constituting 

fault as judged b)', at a minimwn, a negligence mmdard.and (4) it must either cause special 

han:n or eonstitutedefamatiooperse (Dillon vCityo/ New York, 261AD2d34, 38 fist Dept 

1999)). A s\a1emen1 is not actionable if ii const.itut.es an opinion. To determine ifastatcmenl is a 

nonactionablc opinion, the following clements must be considettd: 

\ l) whether lhe specific language in issue has a precise meanin& which is readily 
Wldcrstood; (2) 1.0o'hcther the statements are capable or being proven true or false; and (3) 
whether either the full context of the communication in 'A-ilich the state~! appcan or 
the broader social eon1c1n and surrounding circumstaACeS are such 115 to signal readers or 
listeners that what is being read or beard is likely to be oPinion, not fact" 

(Kaplan v Central <:cnferent:e of Am. Robbi$. 65 Misc.3d 1227(A). 4 [Sup Ct, New York 2019]. 

quoting Brion v Richardson. 81 NY2d 46, 51 (1995]. Gnw v Mrw York T'im~s Co , 82 NY2d 

146, 153 [1993), fllld SltlnhillX'r v Alphonse, 68 NY2d 2&3. 282 [1986] [intcmal quotation marks 

omiltcd)). Hyperbole and imprecise words or phrases llTC gcncraJJy not actionable as the 

language .. signa][s] to the reasonable observer that no actual facts were being conveyed about ao 

individual" (lmmuno AG v /.{OQr...fankowslti, 77 NY2d 23S [1991 ): Ciezkowski v Baldwin, 66 

Misc.3d 1206(A), 2 (Sup Ct 2019)) . .. Loose. figun.tivc or hyperbolic statements. even if 

1smmctt1 ROWBOTHAM. ...... WACHENF£LO, Jeff 
Motloo!Ho..00> 
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depn:caling the plaintiff. arc nol actionable." (Df,'lon. 261 /\02d 34 at 38). 10e statement "worst 

company to do business "'ilh" is not defamatory as It is an exertion of opinion and hyperbole. 

In order for plaintiff lo be: successful, "Jim is a crook. Worst company to do business 

with," must be defamacory. ;.Crook" and "worst company to do business wi1h" arc not sufficient 

defamatory phl"llSn as 1hey are imprceise Md byperbolic. New York couru have all ready 

determined a variety of words and insults insufficient for a cause of action (sec Cardali vS101u , 

167 AD3d 476, 477 List Dept 2018] [wbetc referring to the plaintiff as ""really nothing more lhan 

a common criminal .. was a nonaction.a.ble sLBtcment of opinion because the phrase had an 

imprecise meaning 1ha1 a rc8$0n;ible reader WQuld not understand to mean the pla.intiffhad been 

charged wilhoroonvlctedofanactual crime}: Ga/QS4o l'Sallrmon, 42 ADJd 310,31 I [1st ~pt 

20071 (staling someone is "no good,.,. and a "criminal" reflects an opinion and U. not actionable]: 

Villemin vBrown, 193 AD 777, 778 ( Jst Dept 1920) [thewnrd "crook .. is not defamation perse 

because it dQeS not suggest an indictable crime]: Prtvitera v Phelps, 79 A02d I, 4 [4th Dept 

1981 J citing Kltin vMcGauley, 29 AD2d 418, 421 [2nd Dept 1968] [charging this1 one is a ""bad 

man"', '"criminal", or "'crook" is too gencntl to be actionable]; Seldon vGrapes, Tix Wine Co , 4) 

Misc.3d 1'208(A) at l fcalling someone a "disgusting human bein&:" is considered opinion)). 

Herc, "crook., and '"\llQrSt company to do busine!s with" arc 001 actionable as they are too 

imprecise and arc hyperbolic. A reasonable re*r would noc understand the plaintiff to ha''<' 

bc:cn charged with or oonvicted of an actual crime or lhink thc:y are the "worst.'" 

Further. v.'hcn analyzing 1he text within tlic contexr ofintemet usage, the oourt is further 

convinced imprecise, va.gue tmd hyperbolic languge is not sufficiem 10 constitute a cause of 

action (Samla/J Rt.sorts Int. ltd v Google, Inc., &6 AD3d 32, 43 llst Dept 201 IJ [swing that 

U:Z21112011 ROWBOTKAM, JIM - WACHENFUD. SEFF 
MGtlotlNo.Olll 
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internet eommunicaliOO "encouragc{es) a ' frecwkeling, 11.nyl.hinH &ocs-writiu!I style' and " it i:s 

imperative that courts learn to view libel a llcguli<tns within !he wiique COlllCXI of the itittmet"I), 

Slmi\Mly, a successful defamatory chtlm nul!t be Morand conecmi11a" 1he plaintiff 

( Wlnkln'CW v Slt-fnbt.rg. 2018 NY Slip Op J2J()4(U) (Sup Ct 2018J q/fd 011 othl'r groUNb 170 

AD3d618 ll R Dept 2019] citing Thret.AmlgruSJl. Ru1., lrte. vC/JSN4!w1 Inc.,132 AO)d 32, 

88 [1st Dtpt 201 5)). Here. the post rcfcn to "Jini" and doc! not specify a last name, a po!itioo in 

Fifteen Degree$ or even a scrvk:e performed. ma.<ins it unlikely the ru.sonobk.reader wou ld 

identify .. Jim" as Jim Rowbotham. This is buttressed by Rowbolham himself, who 'tatcd in his 

affidavit. MWacbcnfcld !would have had] 10 do a substantial amount ofrescan:h and leg work IQ 

track down my affiliation .... ith Fifteen Oegrccs." lfit would be- a tremendous amounl of'N()tk for 

someone to intentionally uack down Jim Rowbolham's affili.ation wi1h Fifteen Degrees, it stands 

to reason that i1 would be even more difficult for an individual user oo Fifteen Degrees' 

F:iccbook page to determine that the "'Jim" mcnlioocd in the comment referred 10 the piAintifI, 

much lcsll CJ1posc the plainlifflO public ridicule , .. disgrace. 1be affidavit from the President and 

CEO of Fifteen DeKtCCS stating lhal a singu.14r, vigue Facebookcommrnl prompted Fifteen 

Dcgm::s to change the naiure of their relationship with Rowbotham, without any further 

investigation. and despite lhc post being changcdsl'lortly thereafter and replaced with 11 five mr 

n::\•itw, docs not alter this OUIOOme-. Ilic natu.reeofthe rclAtioruhlp between Rowbotham and 

Fifteen Degrees i.s not cvidcat or apparent from the l\ffidavit. nor does the affidavit explain the 

connection berweo:n Fifl:ero Degrees and the relationship betwu:n Rowbotham, Wachcnfcld, and 

WHTV. As such. the affidavit docs DOI. raise a factual Issue as 10 how a reasonable n:adcr could 

identify the subject oftbc post as the plaintiff. 
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As a rruuter of law. the words posted IU'C not actionable defamation since they are 

imprecise, opinion, hyperbole. and 11.re not an llpfXlfCTll reference 10 plainliff. Accordingly, it is 

hereby 

ORDERED that plaintitl~s motion for summary judgment is denied; and it is further 

ORDERED thal defendant WHTV motion for summary j udgment is granted, and upon a 

stateh of the record, this action is dismissed as against all dtftndtlflts. 

112112020 
OAYIO BENJAMIN COHEN. J.S.C. 

~~- ~-......... OllAN1m 0 KflRO <MN!TlO II' l'<lf!T 
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INCUJDO TMt<SJ-.us;ofl FEUCIMT ~ 

U 22'1/201a ftOWllOTHAM, .J!M .... WACHEHFElO. JEFF 
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