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STATE OF NEW YORK 
SUPREME COURT COUNTY OF ALBANY 

In the Matter of the pplication of LOST LAKE RESORT, 

Petitioner, 
INC., l. 

For a Judgment Purs ant to Article 78 
of the Civil Practice aw and Rules, 

DECISION 
AND 

ORDER 
-against-

THE NEW YORK TATE PUBLIC SERVICE 
COMMISSION, 

Respondent. 

(Supreme Court, Al any County, Special Tenn, December 20, 2019) 
Index No. 90303 7-19 
(RJI No. 01-19-ST0352) 

(Justice L. MICH1L MACKEY, Presiding) 

APPEARANCES: Daniel P. Duthie, Esq. 

MACKEY,J.: 

Attorney for Petitioner 
P.O. Box 8 
Bellva1e, New York 10912 

Attorneys for the Public Service Commission of the State of 
New York 
John J. Sipos, Esq., Acting General Counsel to the Public 
Service Commission 
(0. Scott Bassinson, Solicitor, Lucas C. McNamara, 
Assistant Counsel of Counsel) 
Three Empire State Plaza 
Albany, New York 12223-1530 

Petitioner L st Lake Resort ('"petitioner") commenced this CPLR Article 78 

proceeding to chall nge the July 18, 2018 and January 22, 2019 orders of respondent the 

Public Service Co mission (the "'PSC") denying its application for a waiver from the 

requirement of the :installation of underground utilities in new residential developments. 
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Petitioner alleges th t the orders were arbitrary and capricious and lacked a rational basis. 

In 2007, pe "tioner purchased 2,079.53 acres in the Town of Forestburgh (the 

"Town") in Sulliva County for $11 million. Petitioner sought to develop a residential 

community with 2, 00 lots, including numerous amenities. On May 27, 2015, petitioner 

submitted a one-pa e letter seeking an exemption of regulations that required electric 

infrastructure in ne residential developments to be installed underground pursuant to 16 

NYCRR § 100 et al. Petitioner also submitted a letter from its engineers in support of such a 

waiver. 

On April 22 2016, the PSC rejected petitioner's petition for a waiver of the 

undergrounding req irement for the development, finding that the waiver request was 

"excessively large," and petitioner' s arguments concerning water and sewer underground 

facilities, rocky terr in, and financial hardship, were unpersuasive (the "2016 Order"). The 

PSC concluded '"the environmental and engineering reasons provided by [petitioner] do not 

justify an exemption rom the underground requirement." The PSC did, however, leave open 

the possibility of a' aiver "in certain areas" and permitted petitioner to "file another waiver 

request limited to se ect non-residential areas." Petitioner admittedly did not challenge this 

order. 

On October 19, 2017, petitioner submitted a subsequent petition for a waiver of the 

underground require ents. Notwithstanding the PSC's express provision in.its 2016 Order 

that a second applic tion be limited to non-residential areas of the development, petitioner 

sought a waiver as t underground requirements for 400 lots for single family homes slated 

· for Phase I of the de elopment1 as well as seeking a waiver for water and sewage facilities. 

In a February 1, 20 8 letter, the Secretary to the PSC notified petitioner, pursuant to 16 

NYCRR § 100.1 (f), at Department of Public Service Staff objected to the waiver based on, 

among other reason , having learned that the Town had passed a resolution requmng 

1 The project is planned t be built in seven phases over ten years. "Phase I" consists of 400 lots for single-family 
homes, a sales office, utili ies, roads, and a golf coucse. 
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underground electric facilities.2 Petitioner responded to Department of Public Service Staff's 

objection, arguing that the Town had initially approved overhead facilities before it passed 

the aforementioned esolution requiring underground facilities. Petitioner argued that the 

Town had acted uni wfully when it passed the resolution requiring underground facilities by 

ignoring petitioner's vested right to overhead facilities. In an Order dated July 18, 2018 (the 

"2018 Order"), the P C denied the second waiver application. The PSC found that the scope 

of petitioner's appli ation (400 residential lots) did not comply with the provisions of the 

2016 Order. The PSC further found that inasmuch as it had already assessed the merits of a 

waiver for the 400 P ase I lots, the application was nothing more than an untimely attempt to 

relitigate the 2016 0 der. The PSC maintained that pursuant to Public Service Law § 22, an 

application for a re- earing of the 2016 Order had to be made within thirty (30) days of 

service of the 2016 rder. Since a copy of the 2016 Order was served in April 2016, the 

application for re-he ring was untimely. 

The PSC stated: 

[Petitioner] i nored the 2016 Order's limited allowance for refiling, and is 
now seeking n untimely rehearing of the 2016 Order as it pertains to Phase I, 
presenting s bstantially identical arguments, which remain insufficient. 
Granting [peti ioner's] petition under these circumstances would be a signal to 
developers th t they may ignore the finality of the [PSC' s] determinations and 
make untimel requests for the same relief in hopes of a favorable outcome, 
which woul only serve to erode the [PSC's] authority and waste 
administrative resources .... The [PSC] finds that [petitioner] in its latest 
petition has s ught the same relief which was denied in [the 2016 Order]. The 
[PSC) has alr ady denied the petitioner's request in [the 2016 Order] for the 
residential po ions of the development. In this regard, the petitioner, has in 
essence, requ sted an untimely petition for rehearing. 

The PSC also found that notwithstanding the untimeliness, petitioner "again failed to 

satisfy the requirements for the requested waiver." In this regard, the PSC determined that 

2 On December 7, 201 , in response to the 2016 Order, the Forestburgh Town Board (the "Town 
Board") adopted a res lution requiring underground electric facilities at the Lost Lake Resort. 
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its 2016 Order had already rejected petitioner's arguments about rocky soil purportedly 

creating difficult conditions for undergrounding facilities and that hardships caused by the 

underground electri facilities requirement, such as conflicts with water and sewage 

infrastructure, were of petitioner's own making. The PSC also stated that the Town's 

position on overhead facilities was not a factor in its decision. 

On August 1 , 2018, petitioner filed a petition for a re-hearing of the 2018 Order. 

Petitioner argued, a ong other things, that it relied on the Town's initial approval of 

overhead facilities in creating its plan and budget; that underground facilities would increase 

costs for other elect · c customers; that the PSC did not consider how the rustic nature of the 

development would be affected by the electric transformers required by underground 

facilities; and that PSC committed an error of law by relying on the Town's resolution 

requiring undergrou d facilities. In an Order dated January 22, 2019, the PSC found that the 

petitioner "failed to emonstrate valid grounds for re-hearing" and denied the petition. The 

PSC confirmed that the re-hearing application of the 2016 Order was untimely and that the 

application was prop rly denied on procedural grounds. The PSC concluded "in any event, 

consideration of rele ant environmental, economic and engineering factors would lead us to 

conclude that a parti waiver is not warranted." On May 20, 2019, petitioner commenced 

this CPLR Article 78 proceeding challenging the PSC's 2018 and 2019 Orders. 

When the issue before the Court concerns the exercise of discretion by an 

administrative agenc~, it "cannot interfere unless there is no rational basis for the exercise of 

discretion or the acti n complained of is arbitrary and capricious" (Matter of Pell v Board of 

Educ. of Union Free School Dist. No. 1 of Towns of Scarsdale & Mamaroneck, Westchester 

County, 34 NY2d 2 2, 23 I [1974]). Here, the Court is also mindful when reviewing 

decisions of the PSC that "(a)dministrative agencies are endowed by experience with greater 

expertise" (Matter of Estrella v Bradford, 146 Misc.2d 48, 52 [Sup. Ct. Albany County 

1989]) and on issues f fact and policy it is appropriate to defer to the agency (Matter of New 

York State Elec. & G s Corp. v. Public Serv. Commn. of State ofN.Y., 194 Misc.2d 467, 470 
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[Sup. Ct. Albany Co nty 2002]) and "whose judgment in such matters will be set aside only 

it if can be shown that rational basis and reasonable support in the record are lacking" (New 

York Tel. Co. v. Public Serv. Commn., 98 AD2d 535, 538 [3rd Dept 1984]). Stated 

differently, the PS 's determinations are entitled to substantial deference and must be 

affirmed unless they lack "any reasonable support in the record for the action taken" (Matter 

of Campo Corp. v einberg, 279 AD 302, 307 [3rd Dept 1952]; see also Public Service 

Commission v Spitze , 95 NY2d 40 [2000]; National Fuel Gas Dist. Corp. v Public Service 

Commission, 169 AD3d 1334 [3rd Dept 2019], Iv denied 33 NY3d 1053 [2019]). "[A] court, 

in dealing with a det nnination which an administrative agency alone is authorized to make, 

must judge the pro riety of such action solely by the grounds invoked by the agency" 

(Matter of National uel Gas Distrib. Corp. v Public Serv. Commn. of the State of N. Y., 16 

NY3d 360, 368 [20 I], quoting Matter of Scherbyn v Wayne-Finger Lakes Bd. of Coop. 

Educ. Servs., 77 NY d 753, 758 [1991]). 

Petitioner maintains that the PSC never conducted a "full merits" review of its first 

application for a aiver as it admits it did not address or significantly detail the 

environmental, econ mic or engineering considerations as required by 16 NYCRR § 100.1. 

In the second applic tion, petitioner maintains that it sought a waiver for only 400 lots in 

Phase 1 and not the entire subdivision (consisting of 2,600 lots). Petitioner contends that 

since it received Town Board Final Subdivision Approval on June 25, 2013, which 

authorized limited .overhead utilities, the Town was without authority to require the 

installation of under round utilities in December 2017. Petitioner contends that the Town 

resolution was passe at the insistence of the PSC after it contacted the Town Board almost 

five years after Fin 1 Subdivision Approval. Petitioner alleges that the Town cannot 

retroactively modify inal Subdivision Approval. 

Petitioner alleges that it has invested $7.656 million in reliance of the Final 

Su~division Approva by the Town. Petitioner alleges that it has invested almost $18 million 

in this project, pays roperty taxes on 400 lots. assessed at fair market value and has not sold 

a single lot since eptember 25, 2017. Petitioner claims that the costs of installing 
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underground faciliti s is almost three times the average Orange and Rockland Utilities, Inc. 

("0 & R") costs.3 Petitioner contends that the costs of underground facilities is $3.860 

million with rock removal and blasting expenses versus $1.594 million for overhead 

installation. Petition r claims that the PSC abused its discretion when it procedurally denied 

its waiver request. 

Petitioner ad its it did not seek a re-hearing or Article 78 review in relation to the 

first order. Petitione claims that it relied on the 2016 Order in order to file a second waiver 

request for the non-residential portion of the Phase I project. Petitioner alleges that the PSC 

ignored the costs ofi rock blasting and its financial effect on the total project. Petitioner 

maintains that the P C denied the waiver application finding petitioner did not demonstrate 

i~s entitlement for an exemption based upon economic hardship, environmental and 

engineering factors. Petitioner alleges the PSC should not have considered its second 

application for a w iver as an untimely request for a re-hearing. Petitioner alleges its 

procedural due process rights were violated during the waiver application process. Petitioner 

maintains the concl sions of the PSC in denying the exemptions were arbitrary and 

capricious and lacke a rational basis. 

In opposition the PSC argues that while residential real estate developers, such as 

petitioner, are provi ed an opportunity to apply for a waiver from regulations that require 

electric facilities to oe placed underground in a proposed development, that opportunity is 

not endless: once the PSC issues a ruling denying a waiver for a particular development, the 

law does not requir the PSC to expend limited public resources on entertaining repeated 

applications regardin the same development. The PSC maintains that petitioner received a 

full merits review fr m the PSC in 2016 regarding a waiver for the proposed development, 

and petitioner failed to prove it was entitled to a waiver. As a matter of discretion, in its 

2016 Order, the PSC provided a limited opportunity for petitioner to apply a second time for 

a waiver, but the PSC expressly provided that the application could not seek a waiver for 

3 The 0 & R determined t at the costs of the underground portion of Phase 1wasonly18% greater than the cost for 
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resi.dential areas of tJe development. According to the PSC, petitioner then ignored the 2016 

Order when, in 201 k it filed a second waiver application that again sought a waiver for 

residential areas of it~development. 

16 NYCRR § 100. l(b) requires electrical facilities in new residential subdivisions be 

installed undergroun . "The Commission's undergrounding requirement was designed to 

effect an improvement in the quality of service rendered to the consuming public and, thus, 

in furtherance of ~e public interest." Sleepy Hollow Lake, Inc. v Public Service 

Commission, 43 AD~d 439 (3rd Dept 1974), Iv denied, 34 NY2d 519 (1974). However, the 

regulations allow waivers of this requirement and provide that "the utility or applicant may 

petition the Secretrur of the Commission to allow overhead installation'' pursuant to 16 

NYCRR § 100.l(f). J The applicant must demonstrate that the underground facilities would 

cost twice the amount of the utility ' s average per foot cost of underground electric facilities 

pursuant to 16 NYCF § 98.6(b )(1 ). The applicant is required to prove an exemption is 

warranted based on f conomic, engineering and environmental factors (see 16 NYC RR § 

100.l [f]). 

When the C~mmission issues a determination denying a 16 NYCRR § 100.1 (f) 

waiver application o the merits, the sole statutory remedy available to an applicant for 

seeking a second me its determination is to petition for rehearing pursuant to PSL § 22. PSL 

§ 22 provides "[a]ft~· an order has been made by the commission, any corporation or person 

interested therein sh 11 have the right to apply for a rehearing in respect to any matter 

determined therein." However, the time for filing a rehearing petition is limited: "any such 

[re-hearing] applicati[n must be made within thirty days after the service of such order" 

(PSL § 22). 

The Court fi ds that the PSC did not act irrationally in denying petitioner's 

applications for a wair,er of the underground utilities requirement and therefore the petition is 

dismissed. Both the 

1
018 and the 2019 Orders of the PSC are legally sound and factually 

overhead utilit;es and not r uble the cost as claimed by th; petitioner. 
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supported. Petitione~ readily concedes it failed to satisfy its burden of proving its entitlement 

to a waiver on its drst application and that it neither petitioned for re-hearing of the first 

application within 30 days (see PSL § 22), nor initiated a CPLR Article 78 challenge to the 

first application wit~n the statute of limitations period (see CPLR § 217[ I]). The PSC also 

acted rationally wh~ it procedurally denied petitioner's second application for failing to 

abide by the subsequent-waiver-application rule from the 2016 Order to limit its second 

application to non-re~idential areas. The Court also finds that notwithstanding the procedural 

infirmity of petitiont r's second application, the PSC rationally concluded that petitioner's 

arguments regarding the economic, engineering and environmental factors were unavailing. 

The record alfo does not support petitioner' s suggestion that the Town, in granting 

Final Subdivision Af proval, was somehow determinative or "binding" on the PSC. As 

pointed out by the PSC, the plain language of 16 NYCRR § 100.l(f) unambiguously 

establishes that mu1icipalities ' utility-infrastructure preferences are not a factor in the 

relevant analysis: "Tte petition [for a waiver] shall be granted or denied based on economic, 

engineering or environmental factors." Thus, even if the Town supported petitioner's 

position regarding tht waiver, such position would not be "binding" on the PSC. Nor does 

the PSC have the au hority to annul or strike down the Town's December 2017 resolution 

requiring undergroun utilities.4 

Finally, the Clurt finds petitioner's arguments suggesting that the PSC is somehow 

estopped from enfo cing the requirement for underground utilities because petitioner 

acquired Final Site Pan Approval from the Town even though it did not specify underground 

utilities to be withou} merit. The record reflects that the regulations requiring underground 

facilities were establi bed in 1993, which predate any activity by petitioner by over a decade. 

Petitioner was unde . a legal obligation to install underground facilities when it initially 

purchased the land a!d, per its own initial Planned Development District application, knew 

undcrgrounding of elrtric facilities was required. That petitioner based its cost estimates on 

4 The Court notes that petifoner never judicially challenged the adoption of the Town' s December 2017 resolution. 
8 
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the fact that it had already gone ah ad with certain a pect of developing the re ort without 

con idering the regulation requiring underground electric facilitie is a mistake of its own 

making and the re ult of petitioner' failure to exerci e it due diligence. The PSC rationally 

interpreted 16 NYCRR 100.1 (f) a not counting co ts attributable to mi takes made by 

developers who had ignor d rele ant regulation . Any hard hip is elf-created. 

All of the above i good and sufficient evidence upporting the rationality of the 

P c·s determination It is not for the Court to superimpose its i dom upon the judgment of 

an admini trative agency. Admini trative agencies are endowed by experi nc ith greater 

exp rti than the usually generalized court, and where agency determination cannot be said 

to be arbitrary and c~priciou they cannot be di turbed (see Matter of Pell v Board of Educ. 

of Union Free School Dist. o. l of Towns of Scarsdale & Mamaroneck, Westchester 

County upra at 231 · Maller of United States Tube & Foundry Co. \ Feinberg, 7 AD2d 591 

[3rd Dept 1959]). Such is the ca e here. 

Accordingly, the petition i di mis ed and the determination of the Public Service 

Commission i confirmed in all respects. 

Thi constitute the Decision and Order of th Court which i being electronically 
I 

filed by the Court ia NYSCEF for entry by the Albany County Clerk. pon uch entry 

counsel for petitioner hall promptly serve notic of entry on all other partie to thi action 

(see Uniform Rules for Trial Courts 22 NYCRR 202.5-b [h][I] [2]). 

SO ORDERED. 
ENTER. 

Dated: Alban , New York 
March 12 2020 

Paper Con idered: 

03/13/2020 
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(1) Notice of Petition dated May 20, 2019; 
(2) Verifi~d Petition dated May 19, 2019, with exhibits annexed; 
(3) Verifi d Answer dated December 6, 2019; 
(4) Certifi d Record dated December 6, 2019; 
(5) Memoendum of Law December 6, 2019; 
(6) Reply r~emorandum of Law dated December 19, 2019. 
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