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Atan IAS Term, Part 57 of the Supreme Court of
the State of New York, held in and for the
County of Kings, at the Courthouse, at Civic
Ceriter, Brooklyn, New York, on the 13 day of

Tuly, 2020.

PRESENT:
HON. LAWRENCE KNIPEL
3' Justice.
________ .____;\._...._._....._....___________......,X
WILSON MOROCHO,
Plaintiff,
~ against

CITY OF NEW YORK, METROPOLITAN TRANSPORTATION
AUTHORITY, NEW YORK CITY TRANSIT AUTHORITY,
NEW YORK UNIVERSITY, NEW YORK CITY ECONOMIC
DEVELOPMENT:CORPORATION, NEW. YORK CITY LAND
DEVELOPMENT CORP-, SKANS](A USA BUILDING, INC,,
UNITED HOISTING &. SCAFFOLD]NG CORP.,
S[MPLEXGRINNELL LP, CARDOZA PLUMBING CORP..
AND SAFWAY_SERV]CES LLC,

: Defendants.
____________ :3____________._____,_______X

CITY or NEW YORK, METROPOLITAN TRANSPORTATION
AUTHORITY, NEW YORK CITY TRANSIT AUTHORITY,
NEW YORK UNIVERSITY NEW YORK CITY. ECONOMI(‘
DEVELOPMENT CORPORATION NEW YORK CiTY LAND
DEVELOPMENT CORP SKANSKA USA BUILDING, INC.,
UNITED HOISTING & . SCAFFOLDING CORP., AND
CARDOZA PLUMBING CORP.,

Third-Party Plaintiffs,
- against ~

STATEWIDE CONTRACTING GROUP,

Third- Party Dcfendant
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The following e-;ﬁl'e'd papers considered herein on this motion:

Papers Numbered-

Notice of’Motioﬁ/ Order-to. Show Cause/
Petition/Cross Motion and

Affidavits (Affirmations) Annexed 102-119, 122-139 ~

Opposing Affidavits (Affirmations) _ 144

Reply Affidavits (Affirmations)__ 145, 146, 148-150
: Afﬁda\nt (Affirmation)

Other Papers_ - Memorainda of Law _ 121, 141

Upon .t_l;le above-referenced e-filed papers, in motion sequence number 003,
delfé_:nd_-ant-s__/_thirjéi— party plaintiffs Skanska USA Building, Inc. (Skanska), City of New York
(the City), New York City Development Corporation s/h/a New York City Land
Development C orporation (NYC Dev. Corp:), New York City Transit Authority (NYCTA),
New York City Economu, Development Corp, (NYCEDCY)', Metropolitan Transit Authority
(.M.TA)’,- New Y-;or'k University (NYU), United Hoisting & Scaffolding, Corp., (United) and
Cardoza Plum'biing Corp. (Cardoza) (collectively, defendants) move for an order, pursuant
to CPLR 3212, ?gran‘ting summary judgment dismissing plaintiff Wilson Morocho’s Labor
Law §200 and é:omm(m-l aw negligence claims as against them, and for an order dismissing

all claims as: ag_zi.ins_t_.the City, NYC Dev. Corp., NYCTA, NYCEDC and MTA on the ground

they-are not'-prof)er'Labor Law deféndants. Defendants also seek summary judgmerit in favor

of Skanska -a'n‘d?f-NYU- on-their third-party claims against third-party defendant Statewide
Contracting Gréup (Statewide) for contractual indemnification, including reimbursement of

all attorneys’ fees, costs and expenses, or in the alternative, for @n order granting them

' The- codlt notes that while New York City Department of Education is listed as a
movant in defendants” motion papers, itis not a named party to this action and, therefore, will
not be addrcssed hefeiti.
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conditional contractual indemnity, and summary judgment:on their breach of contract for

failure to procure insurance claim against Statewide.
Statewide cross-moves, in motion sequence number 006, for an order (1) pursuant to

CPLR 2201, st’éy-in_g defendants” motion-pending a related declaratory judgment action on

the issue of iinsﬁiur-ance coverage, or (2) pursuant to CPLR 603 and/or 1010, severing the

third-party aotitin_, and/or (3) pursuant to CPLR 3212, granting summary judgment dismissing

:defendants-’Si'thiird—part_y common-law. ind‘emnit_y and contribution claims against it.

Factual Background

This is an action to recover monetary damages for personal injuries allegedly
sustained by '_thezé:-'plaintiff Wilson Morocho (plaintiff) on July 7, 2015, at approximately 1:00
p.m., while Worikin g at premises known as 370 Jay Street, Brooklyn, New York (the premises
or the proper_tﬂyi. The City is the fee owner of the premises, and had leased the property to
NYC Dt:vCorp pursuant to a 99-year lease agreement. In or.about March 2015, NY.C Dev.
Corp. assigned fé_[o.NY_U all.of its rights as tenant under its lease with the City. The MTA and
NYCTA, wh1ch operated aportion of the subway systemiunderthe premises, suspended their
easeme-_nt:.inte_reists in the property pursuant to a Surrender Agreement, dated March 6, 2015
-_S_’o.metime_priorj%;to the date of plaintiff’s accident, NYU entered into a contract with-Skanska
for the latter to serve as the constiuction manager for an improvement project, which
involved the to‘éai' interior renovation of the 14-story building on the premises. Pursuant to
the terms of ff[he agreement, .Skanska hired and coor.dinﬁted the work of wvarious
subcontractors for the project. On or about February 13, 2015, Skanska entered into a
subcontract w1th Statewide, a demolition ‘contractor, for the latter to perform certain
demolition WOl'i( anid hazardous material remaval on the project. Atthe time of the accident,

the plaintiff wafs employed by Statewide.
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During his 50-H hearing, conducted on February 1, 2016, and his deposition,
conducted on lf\Tove_mb_er 19, 2018, the plaintiff testified that on the day of the incident,
Statewide Was_'iin the process of performing interior demeolition work at the premises. He had

worked on t_he"é_roject’ for about three moriths before the accident ocourred. Plaintiff testified

that there we;e;;abc)ut fifteen Statewide employees working on the site during the course of

the project. He_icm-ly-receii\"fed daily instructions from either his Statewide supervisor, Antonio

Barone, or othefr Statewide foremen. On the morning of the accident, plaintiff-was initially

on the 13 floar, when ke received a call from Batone: Barone instructed the plaintiff to

remove a'ha-lonf_ gas compressed tank, which was located in the utility/mechanical room on

the 14" floor mthe building. Plaintiff described the tank as measuring three and a half to
four feet tall and three feet wide, and recalled that it was very heavy. According to plaintiff,
Ba'r_‘on‘e brc)ugh‘é a dolly to move the tank. At that point, plaintiff and four other Statewide
workers put the tank on the dolly and proceeded to move it towards the staircase, which led
tothe 13* ﬂoor_.% Plaintiff and Barone were positioned at ;t-he' back of the tank pushing it from
behind, while 0§ne-w0rker was in front, and the two others were on each side. They moved
it slowly down a makeshift plywood ramp leading to the staircase.. Plaintiff testified that he
then told B'aron%e that the tank was too heavy, but that Barone insisted on lowering it down
the stairs. Whén-_plai‘n_tiff and his coworkers tried to lower the tank ento the first step, a
distarice plainti%ff described as. being somewhere between a foot and a half or six to eight
inches, _the--tankg-“eXplod'ed_” upon impact with the floor, followed by a loud bang and hissing
noise. At the ti?‘me,__ plaintiff and Barone were standing on the floor holding the tank, while
the three Other'eimployees were on the first step. Plaintiff claimed that the tank never hit him,
buit that the forc?e- of the explosion and the est_:ap'ih g gas pushed him back up against the wall,

which was loca‘fced--ab@ut six feet away from where they were lowering the tank. As aresult,
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plaintiffhit his‘ihead and lost consciousness for about aminute. Plaintitf did not kn_e‘w what
caused the tank to explode, just that it occured as they tried to lower it onto the first step.
The r_es_;l_ltant. injuries were the basis of this action commenced by the _'plain_tiff on or
about Septemb%:r 21, 2016, alleging violations of Labor Law §§ 240 (1), 241 (6), 200 and
common—law-nie'gligence‘.. Defendants interposed an answer on or about Deceinber 9, 2016.

'Plainti'ff._su’bs_e_ciuentl_y served an Amended Verified Cornplaint on December 30, 2016, and

defendarits 's_e'r-‘.%?ed. their Verified Answer to Plaintiff’s Amended Verified Complaint on

March 2, 2017 Defendants subsequently filed a third-party action agairist Statewide,
seeking contraémal and common-law indemnity, contribution and breach of contract for
failure to pro_cuire insurance. Statewide served an answer on or about November 30, 2017.
The parties .engéige\d in discovery and on February 4, 2019, plaintiff filed a note of issue with
the clerk of 'the%c_ourt.- The following motions ensued and are timely.
' Discussion
'D.e;lfe_n_déants seek summary judgment dismissing plainti{ff°s complaint as asserted
against the Clty, NYC Dev. Corp,, NYCTA, NYCEDC and MTA on the ground that they
are not proper ?:L-a_bt)r Law defendarits. Defendants additionally seek summary judgment
dismissing plailélti ff*s Labor Law § 200 andicommon-law negligence claims as against them.
The court-noteséfthat the defendants do not advance any arguments with respect to plaintiff’s
Labor Law §§240 (1)and 241 (6) claims, and therefore the court will not address said ¢laims
herein. |
Itis we'lflﬁ settled that “the proponent of a summary judgment motion must make a
prima facie shcéwi-ng of entitlement to judgment as a matter of law, tendering sufficient
evidence to deﬁonS’tratethe absence of any material issues of fact” (Ayotte v Gervasio, 81

NY2d 1062, 10f63- [1993], citing Alvarez v Prospect Hospital, 68 NY2d 320, 324 [1986];

5
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Zapata v B'uifri;‘ago, 107 AD3d 977 [2013]). Failure to make such a showing requires the
denial of the 'm%otio’n-, regardless of the sufficiency of the papers-in opposition (see Alvarez
v Prospect HOSEDZ'!'GZ, 68 NY2d at 324; see also, Smalis v AJI Industries. Inc., 10 NY3d 733,
735 [2008]). G;nce--a prima facie demonstration has been made, the burden shifts to the party
apposing the mioti on to produce evidentiary proof, in admissible form, sufficient to establish
the existence of material issues of fact which require 4 trial of the action (see Zuckerman v
City of New Y.oérk, 49 NY2d 557 [1980]).
Proper Labar-lﬁlawbefendant_s-

Asan ._i'néitia[ matter, the court addresses that branch of defendants” motion seekingto
dismiss all cla'héns-as against the City, NYC Dev. Corp., NYCTA, NYCEDC and MTA on

the ground Ihatéthcy had no involvement with the plaintiff’s accident, and therefore are not

proper Labor L%a_w defendants. Laber Law §§ 200, 240, and 241 apply to owners, general

contractors, or ’thelr “agents” (Labor Law § 200 [1]; § 240 [1]; § 241). It is well established
that, for'purposiefs of Labor Law; “the term ‘owner’ is not limited to the titleholder of the
property wh’er'e?the- accident occurred and encompasses a [party] ‘who has an intetest in the
property and who futfilled the role of owner by contracting to have work performed for [its]
beneﬁt_’”'(Scap%a_ro-v- Village of llion, 13 NY3d 864, 866, [2009], quoting Copertino v Ward,
100 AD2d 565, 566 [2d Dept. 1984]). Indeed, “‘[the ownei] is the party who, as a practical
matter, has the réirg_hti to hire or fire subcontractors and to insist that proper safety practices are
fb['IOWBd""*"(G_u}-yev v-Tomchinsky, 87 AD3d 612, 614 [2d Dept. 2011], affd 20 NY3d 194
[2012]). Thus, ;“['t]_he key factor in determining whether a non-titleholder is an ‘owner’ is
the ‘right to msnst that proper safety practices were followed and it is the right tocontrol the

work that is significant, not the actual exercise or nonexercise of control’” (Ryba v Almeida,
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27 AD3d 718, 719 [2d Dept. 2006], quoting Copertino, 100 AD2d at 567; see Guryev, 87

AD3d at 614).

Inad ditiion, a party is deemed to be an “agent” of an owner or general contractorunder
the Labor Law \iav'hen it has._t'h_e.“abi'li'ty to control the activity which brought abotit the injury”
(Walls v Turner? Constr. Co., 4 NY3d 861, 863-864 [2005]; see Russinv Louis N. Picciano
& Son, 54 NY2d 311, 317-318 [1981]; Guciuv 900 Eighth Ave. Condo., LLC, 81 AD3d 592,

593 [2d Dept 201 1}, Fox v Brozman-Archer Really Servs., 266 AD2d 97, 99 [1st Dept

£9997).
Here, asi‘il'.o MTA, NYCTA and NYCEDC, defendants®submissions established that

these entities ncf},it_h_er contracted for nor supervised the work that brought about the injury,

and had no authi_o‘rit'y to insist that proper.safety practices were followed. In fact, there is no

evidence in the -;.ecord that these defendants had any involvement with the project or the
plaintiff’s acci_cj:ent. Moreaver, in opposition, the plaintiff has failed to raise a triable issue
of fact:as to wheth er the MTA, NYCTA or NYCEDC were “owners” or “agents” within the.
meaning of the Labor La’W (see Guryev, 87 AD3d at 614). Accordingly, that branch of
defendants’ 'moit-ion seeking to-dismiss all claims against NYCTA, MTA and NYCEDC is
granted.

As to NYC Dev. Corp., the defendants have submitied documentary evidence
é_s_tablis_hiﬁ g'tha%t, on or about Match 6, 2015, the City, as the fee owner and landlord of the
subject pr'emi-s'e%s:;_ entered into a 99-year lease agreement with N'YC Dev. Corp. as the tenant.
Concurrently Wlth the-execution ofthat lease (on March 6, 2015), NYC Dev. Corp. executed,
with the C1ty’s consent, an “Assignment and Assumption. of Lease” Agreement (the
Assignment) WIth NYU, pursuant to which NYC Dev. Corp. assigned to NYU all of its

“rights, title, -iflteres’t and obligdtions as tenant” under its lease with the City. The
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.Assignment_spé:ci‘ﬁ_cal_ly states that “Assignee [NYU] releases Assignor [NYC Dev. Corp.]

... fromany ancl all liability from claims or causes of action arising under the Lease and the
assignment theé‘-éof, ahd the Premises™ (NYSCEF Doc. No. 115, Mauro affirmation, exhibit

L). Since the _@ssignm‘ent of the lease occurred prior to the date of the plaintiff’s accident,

NYC Dev. C(frp. lacked an ownership interest in the _premiséﬁs during the relevant time.

Further, there_i;%*ntj. evidence in the record that NYC Dev. Corp. acted as a general contracior
or agent there(éf within the meaning of the Labor Law, and thus cannot be liable to the
plaintiff under thc Laber Law or for negligence. Accordingly, plaintiff’s complaint and all
cross-claims are hereby dismissed as against NYC Dev. Corp.

The Clty, however, is a proper Labor Law defendant. Although NYU was a tenant

of the premisesj on which the accident oceurred and cleaily confracted for the renovation

work, it is undifsput’ed that the City was the fee owner and, as such, an “owner” within the.

meaning o_f;:-the',%L_abor Law. The Court of Appeals has unequivocally held that “[[]iability

rests upon the tact of ownership and \_ifhether [the owner| had contracted for the work or

benefitted from it are legally irrelevant” (Coleman v City of New York, 91 NY2d 821, 822

[1997]; see Sanéamss v Consol. Investing Co:, 10 NY3d 333,342 [2008); Gordon v Eastern
Ry. 'Sué;p!y, 82 NY2d 555,560 [1993]; Otero v.Cablevision of New York,297 AD2d 632, 634
[2d Dept 2002]) Thus, that branch of defendants’ motion seeking to dismiss all claims as
agé.i‘ﬁst. theClty o1 the ground that it is not a proper Labor Law defendant is denied.
Plaintiff’ Laba}--zaw § 200/Common-law.Negligence Claims

Defencian_ts seek summary.judgment dismissing plainiiff’s Labor Law § 200 and
common-law ne’égl'i‘gence claims as againstthe remaining defendants. Insomoving, however,
the court notes éhat the defendants’ submissions make no reference to de féndant’s United or

Cardoza,, ot in what capacity and/or role they had on the site, or whether they were involved
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in the project. AS such, the court will address plaintift’s Labor Law § 200 and common-law

negligence 'cl_a'i%fm'_s only as they pertain to Skanska, NYU and the City:.

“W.h'ereii . .. aclaim arisés out of'the means and methods of the work, a [defendant]
may be held l-i'aiblc for common-law negligence or a vielation of Labor Law § 200 enly ifhie
or she had ‘the authority to supervise or control the performance of the work™” (Forssell v
Lerner, 101 ADBd 807,.808 [2d Dept 2012], quoting Ortega v Puccia, 57 AD3d 54, 61 [2d

Dept 2008]). “A defendant has the authority to supervise or control the work for purposes

‘of Labor Law §2 00 when that defendant bears the responsibility for the manner in Which the

work is;._perforni_led__”(()rrega,. 57 AD3d at 62). ¥[T]he right to generally supervise the work,

stop the ._c;ontraémr"s work if a safety violation is noted, or to ensure compliance with safety

regulations .a'ndz contract specificationsis insufficient to impose liability under Labor Law §

200 or for'coinlilon-l-aw negligence” (ustin v Consolidated Edison, Inc., 79 AD3d 682, 684

[2d Dept 20 10] [internal quotation marks omitted]; see Gonzalez v Perkan Concrete Corp.,

110 AD3d 955, 959 [2d Dept 2013]; Ailan v DHL Express [USA], Inc., 99 AD3d 828, 832

12d Dept 2012], Harrison v State of New York, 88 AD3d 951, 954 [2d Dept 2011];

Cambizaca v New York City Tr. Auth.,’ 57 AD3d 701, 702 [2d Dept 2008]; Peay v New York
City School Co_%?str. Auth., 35 AD3d 566, 567 [2d Dept 2006]).

Here, 1t is clear that the. plaintiffs atleged injuries did not result from a physical
defect at the éoff]struct-ibn site, butinstead from the'means and manner in which the plaintiff
and his c_oworl;e_rs performed. their work — moving the halon tank manually down a
makeshift ram_pé and staircase (see Gargan v Palaiella Saros Builders Grp., Inc., 162 AD3d
988, 989 [2d Dept 2018]). Defendants have established, prima facie, that neither Skanska
norNYU had the authority to exercise supervision or control over the injury-producing work,

and that Statewide actually exercised such control and supervision. Plaintiffhimselftestified
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that his State_wid_e_ supervisor, Barone, directed him to initially move the tank, and on how
to manually mo%ve.i'tj down the staircase. He further testified that he only received instructions
from -Statewidéemp'loyees. (_B-afone- or other Statewide foremen). In addition, defendanits
submitted the ;i'eposition- transcript of Peter Musso, Statewide’s president, wherein he
testified that he%-was the one who directed his foreman, Barone, to take a crew up to the 14"
floor in o'rd_'erit_é) begin prep work and remove the subject tank. He further testified that he
did not tell a’nyc?)ne from Skanska that his workers would be working on‘the 14" floor on the
day of the abci‘éen’t.

In ;opposé,iti'on, the plaintiff argues that Skanska was aware of a dangerous condition
and points to thétestimo_nyzof Skanska’s representative, William Carson. Carsoniestifed that
he was aware of the halon tanks located on the 14" floor, and that Statewide was supposed
to -remove-them% ds part of its demolition work (NYSCEF Doc. No. 113, Carson tr at 25-26).
Carson also tes’éi'ﬁed’ that removal of he halon tank required specialized training, and that the
halon gas was_sfupposed to be removed first before any attempt to move the tank (id. at 103-
104). Such testim-ony:,_ however, fails to raise an issue-of fact.. Skanska’s.general knowledge
of the work to be performed,and its exercise of general supervision over the construction site.
a_re‘insufﬁcieri_ti to establish liability under Labor Law § 200 (see Ausfin v Consolidated
Edison, Inc., 79 AD3d at 684). Furthermore, “when the manner of work is at issue, ‘no
Hability will a’ttéa'ch to [ contractor] solely because [if] may have had notice of the allegedly
unsafe manner m which work was performed’ (Guallpav Canarsie Plaza, L1.C, 144 AD3d
1088, 109293 [2d Dept 2016]; see Ortega, 57 AD3d at 61; Dennis v City of New York, 304
AD2d 611, 612 [2d Dept 2003]). Thus, plaintiff’s assertion that Skanska was aware that
Statewide --'worl%t—:‘rs had to remove the halon tank and other hazardous materials from the
property is- insufficient to raise an issue of fact. Accordingly, plaintiff’s Labor Law § 200

and common-law negligence claims are dismissed as against Skanska and NYU.
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Plaintifféf;’s-.:LabOr-Law § 200 and common-law negligence claims are also dismissed
as against the Clty as there is no eviderice in the record that it exercised any supervision or
‘control over the plaintiff's work; ot the work of his:.employer (Statewide) at the time of the
accident (see S %lZivan v New York Athletic Club, 162 AD3d 955,958 [2d Dept 2018] [“If the
challenged meeins.._and' methods of the work are those of a subcontracetor, and the owner or
‘contractor 'ejxe’r%:is‘efs no-supervisory contol over the work, no liability-attaches under Labor
Law-§ 200 or the common law”]; LaRosa v Internap Network Servs. Corp., 83 AD3d 905,
909 [2d Dept 2011]).

Contmctaalf[nédenmity-

Defe'ndfiﬁts Skanska and NYU seek contractual indemnification against Statewide or,
in the -alternat'i.\ée, for an order granting them conditional contractual indemnification. The
relevant -inde_mé_lit_y provision set forth in the Skanska/Statewide Subcontract provides, in

pertinent part, as follows:

18] Indemnity

In addition to any other defense, indemnity or hold harmless
obl‘iga’tion imposed on Subcontractor [Statewide] by the
Siibcontrat:t or the Applicable Law, Subcontractor shall, to the
ﬁélllest. extent permitted by law, indemnify, defend and hold
h.‘i:lrmles's'_ the Indemnified Parties [ Skanska and NYUF from and
af'ga'i:n's't any Damages involving the following;

_ ? Pursuant to the Skanska/Statewide Subcontract, Skanska is identified as the Contractor,
Statewide is identified as.the Subcontracmr and NYU is identified as the Owner. . Pursuantto the.
terms and conditions, the term “Indemnified Parties” means “the Ownér, Contractor, and their
respective diréctors, officers, employees, parents and subsidiaries of any tier” (NYSCEF Doc.
No.. 117, Mauro afhrmatmn exhibit N at exhibit E to Skanska/ Statewide Subcontract, Section,

1.1 [m] and [11])

; 11
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(b)‘ Any actual or alleged injury or death to any person or
-_dalnage to or destruction of any property (including loss of use
t'l:j'ereof) of any other damage or loss by whomever suffered
resulting from or arising out of or in connection with or as a
c_ions_equence of, the provision of the Work, as well as any
-afddi't‘ional, extra or 'add—on work, which were caused, in whole
of}ﬂ-.in part, by Subcontractor, or any person oF entify employed,
efz'_l"her'dfrecﬂy or 'indfre_ct[y, by the Subcontractor, z’nc{uding
a}zy Sub-subcontractors and their employees. (NYSCEF Doc.
I\j‘o. 117, Mauro affirmation. exhibit N, Sk'anSka-/Statewide
S.ilbcontrac-t. at exhibit N, Supplemental Terms and Conditions
10 Subcontract [emphasis. supplied]).

“The "riéht to contractual indemnification depends upon the specific language of the
contract’ -(D_osﬁf Santos v Power Auth. of State of N.Y., 85 AD3d 718, 722 [2d Dept 2011},
guoting, Geo}'gé v Marshalls of MA, Inc., 61 AD3d 925,930 [2d Dept 2009]). The promise
to indemnify s}'iiourd not be found unless it can be clearly implied from the language and
purpose of the entire agreement and the surrounding ecircumstances. (Alayev v Juster.
Associates, LL C, 122 AD3d 886,887 [2d Dept 2014]; see Hooper Assoc. v AGS C omputers,
74 NY2d 487_2--4539.1 -492 [1989]). “In contractual indemnification, the one seeking indemnity
need only -e’st"ab{li sh that it was free from any negligence and was held liable solely by virtue.
of the s_tatutowé liability” (Correia v Professional Data Mgt., 259 AD2d 60, 65 [1* Dept
1999)). Fur-the%’, “[a] court may render-a conditional judgment on the issue of contractual
indemnity',_.__p'enéli_ng determination of the primary action so that the indemnitee may obtain

the earliest _p'osfsible determination as to the extent to which he or shé may expect to be

*In support of their motion; the defendants rely-on section 18.1(b) which appeats on
page 17 of the 19-page Exhibit “E” attachmrent to the Skanska/Statewide Subcontract. However,
-the court notes that this provision was-modified aiid replaced with a revised Section 18.1¢(b)
which is'sét forth in the Exhibit “N” attachment to the Subcontract entitled ¢ SuppiementaI Terms
and Conditions to Subcontract™. Thus, the court will refer to the modified section in addressing
defendants™ argumcms pertaining to contractual indemnification.
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reimbursed” (J%zmz’ndar v Uniondale Union Free School. Dist., 90. AD3d 612, 616 [2d Dept
- 2011]). -

The indémrﬁﬁc‘ation clause at issue requires Statewide to indemnify Skanska and
'NYU for all 'cli‘iilns arising 0;1‘[ of'or in cennection with the subconiracted work to the extert
caused.in whole or part by Statewide orits e_mpl_o__y.ee_s. The indemnification clause doesnot,
by its terins, li_iIél'it indemuification only to claims arising out of the negligence of Statewide
in the perl’brmaéilce-..()'f the work (see e.g. : Tobio v Bos. Properties, Inc., 54 AD3d 1022, 1024
[2d Dept 2008] , Santos v BRE/Swiss, LLC, 9 AD3d 303,304 [ 1% Dept 2004]; Walshv Morse
Diesel, Inc., 143AD2d 653, 655 [2d Dept 1988]). Here, there is no dispute that plaintiff’s
injuries 1"e':sultecézi_ from his work at the construction site during the course of his employment
with State’wideéi Additionally; itis undisputed that Statewide’s foreman, Barone, directed the
plaintiff and hls fellow co-workers to remove the halon tank, and on how to move it = by
manually 1(_)_W'e1€_i-r_1 g it down the staircase from the 14" floor to the 13" floor. Thus, the-work:
plaintiff was peé'formin g at the time he was injured plainly constituted “Work™ required under
the Skanska/ StéteWide‘ Subcontract, and plaintif{’s injuries “arose out of* and were “caused,
in whole orin faart,"-" by Statewide’s actions. As such, the contractual indemnity provision
at issue was -triéger'ed, :

_More_o_\_/ér, the: court ﬁnd‘s' that the defendants have demonstrated that there is no
evidence in the grecord that anyone from Skanska or NYU directed, controlled or supervised
plaintiff's worké or was, in anyway, responsible for doing so. Nor was there any proof that
Skanska was on notice of any dangerous condition regarding the process of moving the tank.
Rather, the 'r_e.cc;f'rd_ shows:that Statewide, as _plai'ntiff‘._s_ employer, was the: entity that actually
directed and Suiaervisad the plaintiff’s work at the time of the injury (see: Torres v Morse
Diesel Int'l, Inc., 14 AD3d 401, 403 [1* Dept 2005]). During his deposition, Musso,
Statewide’s preisidcn_t, testified that he was personally on the site eveéry other day td__"a_s’sess
the daily pro gress of the work, and that hie was the one who directed Barone to have a crew
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start c_le'molitioiil.p_rep work on the 14" floor, which involved removing the tank (NYSCEF
Doe. No. 114, Musso ir at 44-45). Musso claimed thathe gave instructions to have the tank
moved out of .éhe utility room and placed in the hallway (id. at 47). Additionally, Musso
admitted that hedld not tell anyone from Skanska that Statewide was going to be doing work
on the 14" ﬂo_oir (id. at 46). He further testified that he never met with anyone from NYU
regarding St-__at_éwide-’ s work on the project from the time Statewide initially: bid on the
contract up to ihe date of the plaintiff’s accident (id. at 128-129). In opposition, Statewide
has failed to raiése atriable issueof fact asto any negligence on the part of Skanskaor NYU.
Accordingly, tfl'a_t._ branch of defendants’ motion seeking summary judgment in favor of
Skanska and NYU on their contractual indemnity third-party claim against Statewide is
granted.
Breach of Con%gmct fofFaiIureﬁ To Procure Insurance

‘That blaﬂCh of defendants’ motion secking summary judgment in. favor of Skanska
and NYU on'théir- bredach of contract for failure to procure insurance claim against Statewide
is denied as mo%ot. Pursuant to a joint.trial order of this court (Hon. Katen B. Rothenberg),
dated June 27, 201 9, defendants’ claim for breach of contract for failure to procure insurance
was severed from this actiori and added in a separate declaratory judgment action which is.
currently pend'iing in New York Courty (Mt. Hawley Insurance Company v Statewide
Contracting Gr;up and Skanska USA Building, Inc. [Index No. 656069/161) (NYSCEF Doc.
No. 149). Thus;, that claim is no longer a part of this action. In light of the foregoing, those
branches of S‘ta*écwi de’s cross motion seeking to stay defendants’ current motion and/or sever
defendants’ thi’ii'd—'party action against it pending a i‘eSOIU_tiOJI'. of the declaratory. judgment

action are denied.
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Statewide’s Cross Motion.
In its cifoss motion, Statewide seeks summary judgment dismissing defendants’
common-law in;demnity and contribution claiims against it on the ground that said ¢laims are
barred by the eécclusizvi:ty provisions of the Workers® Compensation Law.

“Seci’ion 10 (1) of the Workers' Compensation Law provides that
‘E‘e]_veiy employer subject to this cha;ﬁ__ter shall . .. secure
c'bmpe_n-'_sat’_ion_ to his employees and pay or provide compensation
fol their disability or death from injury arising out of and in the.
(_ié)_u_rse of the eniployment without regard to fault as a cause of the

mj ury

"‘.jSecti:Oﬁ 11, entitled *Alternative Remedy,’ is composed of several
uil_de's'ignated paragraphs, the first of which specifies that *[t]he
lii’clhi[‘ify of an employer prescribed by [section 10] shall be
e)i{c-lusiv'e' and in place of any other liability whatsoever, to such
eér;p]c’;ye_e ... or-any person otherwise entitled t6 recover damages,
cénn‘ibu‘[ion or indemnity.... except that il an employer fails to
sé’cure the payment of compensation for his or her injured
eﬁllployee.s and their dependents$ as provided in section fifty of this
cl:'i"lapter an injured employee ... . may, at his or her optien, elect to
L,lalm compensation under this ‘chapter, or to maintain an action in

lhe courts.for damages on account of such injury .
(I?o!es v Dormer Giant, In¢. 4 NY3d 235, 238-239 {-2@05‘]:).-

Based upoen thé'forcgqi’ng language, “an e‘mpl'oyer‘s liability for an employee's on-the-job
injury is ordinarily limited to workers’ compensation benefits” (Fleming v Graham, 10N'Y3d
296, 299 [2'()'0.8_] : see Rubeis v Aqua Club, Inc., 3 NY3d 408,412 [2004]). However, when

an employee sustains a “grave injury?,”as enumerated in Workers' Compensation Law § 11,
m employee sut ot jury

1 Workels Compensahon Law § 11 defines a “grave injury” as-the following: “death,
permanent arid total loss of use or amputation of an arm, leg, hand or foot, loss of multiple
fingers, loss of multiple toes, paraplegia, quaclrlplegla total and permanent blindness, total and
permanent deafness, loss of nose, loss of ear, permanent and severe facial dlsﬁgmement loss of
an index fm;:,er or an acquired injury to the b1 ain caused by an external physical force resulting in
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“a primary 'defendant_ may comimence a third party dction against the injured plaintiff's
employer for c%tjmmon—l-aiw-' indemmification and/or contribution” (F leming v Grdaham, 10
NY3d at 299).

Here, Steétewide argues that the third party claim for common-law indemnity and contribution
are barred bythe exclusivity provisions of Workers’ Compensation Law § 11 because the plai'nt'iff
has not 'sustaine? a “grave injury.” In support of this conteition, Statewide refers to -plainti'ff-s
verified bill of _piartﬁic'ulai'-s, and points out that it fails to state any injuries that could be categorized
asa “.g‘rave"injuéy.” under the Workers’ Compensation Law: “Statewide, however, fails to mention
or profler any préo._of of Workers' Compensation coverage, or whether the plaintiff applied forand
received such coén'pensation-.'Ibll'owin'g his accident. Infact, in support of its cross motion, Statewide
mak'es--no‘ 1'eferé'nce to Workers Compensation insurance at all. Under these circumstances,
Statewide has faiél_'edj to demonstrate.an entitlement to the protections of Workers’ Compensation Law
§11 (see Boles v Dormer Giant, Inc..4 NY3d at 238-239 : see.also Sibrian v 244 Madison Realty
Corp., 2019 NYSllp Op 33726[U], [SupCt, Queens County 201 9] fmotion to dismiss third-party
complaint de"nieé:l because movants failed to establish that they secured workers' compensation.
benefits for _plaililtiff])- ‘Accordingly, that branch of Statewide’s cross motion seeking summary
judgment dism-is?Sing--Skanska and NY1’s third party clainis for common-law indemnity-and /o

contribution is denied.

Conclusion
\ Motion Sequence No. (05
ORDERED that the branch of defendants® motion seeking 1o dismiss all claims as
against NYC Dcv Corp., NYCTA, MTA and NYCEDC is granted; and it is further
ORDERED that the branch of defendants’ motion seeking summary judgment.

dismissing pl"aiinti._ffs_” Labor Law § 200 and common-law negligence claims as agaihs\t

perimanent fotal 'é;li'sabi'li_t_y."'
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Skanska, NYU and the City is granted and said claims are hereby dismissed as against sard
defendants; and it is further

ORDERED thatthe branch of defendants’ motion seeking summary judgment in favor
of Skanska and NYU on their third party claim against Statewide for contractual indemnity,
including reimi:;urs_ement of all attorney’s fees, costs and expenses, is granted; and it is
further

ORD_ER?_ED that the remainder of defendants’ motion is otherwise denied; and it is

further

Motion .Seq_ue.';cje No. 006

ORDERED that the branch of Statewide’s cross motion for summary judgment
dismissing defémdants’ common-law indemnity and/or contribution claims against it is
denied; and it is further

ORDERED that the remainder of Statewide’s cross motion is.otherwise denied; and
itis fucther

ORDERED that the action is severed accordingly and the new caption is hereby

amended to refie_c_t the above-mentioned dismissals and shall read as follows:

WisonMorocHo, =
Plaintiff,
- against - Index No. 516712/16
Crry oF NEW YéRK-, NEW YORK UNIVERSITY,
SkANSKA. UUSA BUILDING, INC., UNITED HOISTING

& SCAFFOLDING, CORP., SIMPLEXGRINNELL, LP, CARDOZA
PLUMBING CORE. AND SAFEWAY SERVICES, LLC,

Defendants.
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CITy OF NEW YORK, NEW YORK UNIVERSITY,
SKANSKA USA BUILDING, INC., UNITED HOISTING
:& SCAFFOLDING, CORP., AND CARDOZA PLUMBING CORP.,
Third-Party Plaintiffs,
- --again’stzé—.

STATEWIDE CONTRACTING GROUP,

Third-Party Defendant.
.....»-;...;..'...._...-..é .............. .-__-__-;.'._X

The forégo_ing- constitutes the decision; order and judgment of the court..

Justice Lawrence Knipel
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