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At an IAS Term, Part 64 of the Supreme Court
of the State of New. York, held in and for the
County of Kings, at the Courthouse, at Civic
Center, Brooklyn, New York, op the 23 day of

July, 2620.
PRESENT:
HON, KATHY J. KING
Justice.
e e mmmm e X
ROY ALEXANDER,
Plaintiff,

~ against. -
Index Nd. 501864/13

330 HUDSON OWNER, LLC, PAVARINI MCGOVERN,LLC,.
AND ATLANTIC HOISTING & SCAFFOLDING, INC.,

Defendants.
_________________________________ X
PAVARINI MCGOVERN, LLC,

“Third-Party Plaintiff,
- against -
ATLANTIC HOISTING & SCAFFOLDING, Inc.
And Martin Associates, Inc
Third-Party Defendants.
...,__.....-..._-__-.—__--........'.'..-......_.'.-....'____X'

The following papers numbered 1 1o 19 read on this motion::

_ Papers. Numbered
Notice of Motion/Order to Show Cause/
Petition/Cross Motion and
Affidavits (Affirmations) Annexed, 1-2, 3-4. 5-6, 7-8
Opposing Affidavits (Affirmations) _ ' 9,10, 11,12, 13,114, 15, 16,17

Repty Affidavits (Affirmations) {819

Upon the foregoing papers, Motion Sequence Nunibers 004, 005, 006, and 407 are-hereby

consolidated for purposes of disposition.
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Mot, Seq. No. 4
_ Plaintiff Roy Alexander’s motior
judgmem on the issue of liabilily pi.usua

1, putsuant to CPLR 3212, for sum

Huc[son/Pava11n1”)2 330, HudsoanavarmI submlts opposmon to the reques ;

Mot. Seq. No. 5
'_ Defendant/Third Party Plaintiff 3
judgment pursuant to CPLR 3212:

1) dismissing plaintiff’s claims u
negligence, Labor Law 240(1) and Lalbyg
the requested relief; and,

2) dismissing the cross claims.of

common law and contractudl indemnifid

submits partial opposition to the requested rehcf

Mot. Scq. No. 6 _
Defendant/Third-party defendant
pursuantto CPLR 3212:
1) dismissing plaintiff’s Labor L
and common law ncgl-i gence, Labor Law:
opposition to the requested relief; and,

(*Pavarini”) and all claims and ¢ross clai)
requested relief.

Mot. Seq No. 7

Third-Parly defendant Martin’s o1
pursuant to CPLR 3212 dismissing:

) defendant/third-party defendants-Aj
Hoisting and Scaffolding Inc (“Atlantic’”) and Martin Associates, Inc (“Ma

hder Labor Law 200 and common Iz
r Law 246(1). Plaintiff submits op

cation. Atlantic submits opposition,

Atlantic’s motion for simmary jid
w causes of actiom arising under L

240(1) and Labor Law 246(1). PI

ms. Pavarini submits épposition to

oss motion for partial summary jud

30 Hudson/Pavarini’s motion for sy

i

2) dismissing the third-party plazr,mff complaint of Pavarini MeGovet:

mmary

LW
position to

lantic

tin®) for
Martin

bment.

bor Law 200
aintiff submits.

n LLC
the

smient

1) plaintiff’s Labor Law 240(1} and Labor Law 246(1) causes of action, Plaintiff

submits opposition to the requested reliet.; and,
quses of action in the third-party complaint of

2) the sixth, seventh, and eighth ¢
Pavarini MeGovern and the third-party Vi
Hudson/Pavarini; dismissing the first, thi
Answer; and disiﬁissing the first and secd
-and Atlantic submit gpposition to the req

' Plaintiff’s motion notices 330 Hudson Owner, L
‘Court notes.that the within action was discontinued as 1o 3
‘and plaintiff filed a Supplemental Summons and Vefified ¢
August 21, 2013, Thus, the Court finds plaintiffs notice
330 Hudson Strect. _

* White 330 Hudson and Pavarini interposed answ
‘Supplemental Summons and Verified Complaint, respectiv
Hudsan/Pavarii reférs to-their joint application and/or opp

2 of

erified Amended Complaint of 330
rd, and fourth cross claims in 330 H
nd cross claims in Atlantic’s Answ
nested relief,

LC- (7330 Hudson Owner”) for the reliefrd
30 Hudson Owner by stipulation dated Aug
complaint against 330 Hudson Street (“330

be incorrect; and deems the requested rel
ers o the Sumhimens and Verified Coimplai

psition to'the motions hereii.

2

19

udson’s
pr. Pavarind

qucsted. The:
2ust &, 2013,
Hudson™) on
ef to'be against

ht and to

ely, unless otherwise indicated, reference o 330
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Background and Procedural History
On March 26, 2013, pldintifl Roy Alex‘anir;ler, an apprentice stéamfitter, allegedly sustained

personal injuries when he slipped and fell on ice during the ¢ourse of his employment, at a jobsite

consisting of both. néw ¢onstruction and renovation of an existing building. At tie time of the

accident, plaintifl was (rangporting oxygen and acelylené tanks secwred to a cart down a wooden

ramp on the 17" floor roof located at 330 Hudson Street, New York, when he slipped|and lell. 330

Hudson -Owner, LEC (“330 Hudson Owner”) was the owner of the subject premiges. Pavarini

McGovern LLC (*Pavarini”) was the construction manager for the project. The ramp was:-built by

Pavarini subcontractor Atlantic, whe was retained to erect hoisting and scaffolding gn the jobsite..

Pavarini subcontractor Martin was retained to perform HVAC work af the jobsite,

Plaintiff testified at his depesition that onthe morning of the accident, he was working with

co-worker Tom Nibleck (*Niblock™), another steamfitter. He further testified that they were

* instructed by Michacl Pforte (“Pforte™), plaintifffs supervisor and a Martin foreman, to go 1o the

ground level of the '-b'uiI'd'ing. and retri¢ve oxygen
Plaintiff secured the tanks with a chain in a tw

exterior hoist, to be lifted to the 17" floor roof,

nd acetylene tanks, for welding wor
»-wheeled cart, and then wheeled

Jiblock rode with plaintiff in the ho

i ontheroof.
he carl to an

st

Whei'the hoist arrived at the roof level-,'l“fiblocklexi ted first, and plaintiff 'follJowed behind

hitm. Upon exiting the hoist; there was a wooden walkway, dpproximately 20 feet

end of the walleway, a2 wooden ramp was.constru

the building. Plaintiff testified that the differentia
the roof was about 10 to 12 inches.” Plaintiff fc
walkway, and as he approached the ramp, he pus

the cart back towards him and pushing-the cart fo

30

sted which connected the walkway
I'between the end of the walkiway a
llowed Niblock, and pushed the ¢
hed the ¢art in front of him by tilti

rward.

long:. At the
0 the roofof
hd surface of
bt along the

1o the top of

f 19
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According to piain‘_{i'ff, as he maneuvered the cart back toward him and ‘began descending

the ramp, his fet slipped out from under him and he fell onto his backside and the cart came down.

on hig left leg. Plaintiff testified that he fell begause the “ramp was slippery with {ce.” Plaintiff
testified that he did not see ice before the accident, however, after he fell he saw i¢e on his feet,

hetween his legs, and on his side.

After the accident, plaintiff testified that

the date of the accident, plaintiff completed an E

Claim torm (“C-3 form”), where he stated (Hat he was “transporting oxygen <

¢ylinders to work area” when he “slipped on ic
legs.” Plaintiff testified that he also completec
Iliness Form (*“C-2 Form™).

Niblock witnessed plaintiff°s fall. Hetest
about 150 pounds and indicated that when the |
the tanks out of the hoist by himself. Niblock
bottom of the ramp, and saw plaintiff pushing th
back about six inches onto the ramp and landed
cart] did riof fall on [plaintiff], it did not impact h
that.plaintiff pushed up the cart, got up, and wa
Niblock: te’st’_i'ﬁedl that he did not recall any issues
Niblock also -acknouwledg_'ed completing an Ing
accident, which he stated that “Roy and I [were]
roof.” He was rolling it-down a steep wood ramp;

ice. His feet slipped out from under him and the

4 of

he told Pforte that he slipped and f¢ll on ice. On

> cart while walking down the ramp

mployee Repart of Injury Form and

y ramp-and cylinders and cart came

1 an Employer’s Report of Work R

ified that the oxygen and acetylene
oist got up to. 17% floor, plaintiff b

testified that he-was standing two

in a sitting position. According to
m, it just rested on him, Niblock fu
lked and that he and plaintiff retur
with ice at the job, However, ath

ident Investigation Report, at the

approximately 4 fect long and it wi

tanks landed on h'_i‘s_l'egs.
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Peter Redmond, testified that he was an etnployee of Pavarini, and that, among other things,

he was. responsible for maintaining a safe workplace. Redmond testified thgt it was the

responsibility of Pavarini’s superintendents to inspect the areas that weve exposed tq the elements

prior to starting work, and rectify any hazardous c_Ohc_liti’ons; Redmond testified that he had the

ability to stop work if he came across-an-unsafe condition, but also testified that he was not on the

jobsite on the date of the accident. Redmond] further testified that Pavarini’s superintendents

complete a daily report at the end of the workday. At his deposition, Redmond identified a daily

report for March 25, 2013, which indicated thal there was rain/snow in the "AM" jperiod of the

day. In a written statement contained in the repprt of the accident, Redmond stated that plaintiff

had fatlen. At his deposition, he acknowledged that the ramp was wet, but could no} explain why

he did not include this information.in his report.

Martin Hanley, a general foreman for: At
for installing sidewalk bridging, S]1cl'i11éi._ ramps,
that the ramyp from the hoist platform to the roof
foot fall. He had been on thc: roof of the 330 Flud
hoist platform to the roof at that level. Accordi
was not responsible for maintaining it, Instead
ensuring that the ramp was clear of snow and ice,
the ramp unless it received a specific réquest froi

Erie Griffin (“Griffin™), testified that he ¥
party ¢onsultant; who had been retained by Pavar

‘Griffin testified that he reported to Pavarini’s.

-plaintiff’s accident, a complaint was made that {

that he recommended in his dai ly log that non-

(0]

lantic, testified that the Atlantic wa
and exterior hoisting at the jobsite!
cvel was constructed wit_'_h_ 2%9 plank
son building and was aware of the 1.
g to Hanley, after installing the ra
. he testified, that Pavarini. was re

He further testified that Atlantic w
m Pavatini.
vorked as a Manager for Site Safety]
ni to-assist in site safety and accider
superititendents, Griffin testified
he ramp was too 'stec_pj. Griffin fus
lip strips sheuld be provided on th

S

s responsible:

He testified

=

<s, and a one-
amp from the
mp, Atlantic
sponsible for

ould not alter

LLC, a non~
it prevention.
that prior to
ther testified

e hoist ramp

19
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where the accident oceurred, and furtlier 'tcstiﬁe(i that he did not believe that n_on_—s.fi_p_ strips had
been placed on the hoist ramp. After speaking with plaintiff on the day of the accident, Griffin
“completed a Site Safety Accident Report, which stated that plaintiff lost 1.-1'i's footing while
descending the ramp and the cart fell on his legs, Griffin testified that he did not]ask plaintiff
whether there was ice on the ramp.
On Aprit 12, 2013, plaintiff commenced the within action by the filing of & Summons and
Verified Complaint against 330-Fudson Owner, LLC and Pavarini McGovern LLC] Thereatter,
Pavarini commenced a. third-party action agaiést Atlantic ard Martin, on June 5, 2013, for
contractual defense and indemnity, common law negligence, attorneys fees and failure to procure
insurance,” Martin also asserted cross claims against Atlaritic for ind;éxnn'iﬂcati.on and pontribution.
Further; by stipulation dated August 6, 2013, plaintifi’s claims against 330 Hudson|Owner were
discontinued, and pursuant to the terms of the stipulation, plaintiff was permitted :to biing the
instant actjon. against 330 Hudson Sireet. On February 13, 2017, _pléiiritiff’ filgd a Second
Supplemental Summons and Amended Verifidd Complaint (":‘Sécond' Amended {Complaint™)
adding Atlantic-as a direct defendant. The partigs now move for summary judgment pursuant.to
CPLR 3212 on their respective claims, counterclgims and cross claims in the direct 'aTd third party
actions. |
Standard for Summary Judgment
‘Summary judgniént is-a drastic remedy that deprives a litigant of 'lﬁsﬂ "d'a_y- in-court aid

thus, should only be employed when thiete is no doubt as to'the absence of triable issues of

material fact (see Kolivas v Kirchoff, 14 AD3d 493 [2d Dept. 2005]; see also.Andre | Pomeray,

35NY2d 361, 364 [1974]). -“[The proponent ofja summary judgment motion must make a

3 Subscquc11fly,.330 Huidson Street and-Pavarini. filed a Third-Paity Supplemental Summons and Verified Third
Party Amended Complaint on March 13,2014,

6 of 19
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prima facie showing of entitlement to judgmient as a matter of law, tendering sufficiel

to demonstrate tlie absence of any material 1ssues
AD3d 538, 537 [2d Dept 2010], quoting Alvarez 1

see ulso Zuckerman v City of Nese: York, 49 NY2d

RECEI V,

of Fact”™ (Municone v City of New ¥
» Prospect Hosp.; 68 NY2d 320, 32

557, 562 [1980]; Winegrad v New

ED NYSCEF:

1t evidence
ork, 75
4 [19861;

York Univ,

Med. Ctr., 64 NY2d 851, 853 [19851; Sillman v Tvirenticth Century-Fox Film Corp., 3 NY2d 395,

404 [1957]). The motion should be granted only

issue of fact is presented (see Di Mena & Sons v ¢

existence of an issue of fact is even arguable, summary judgment must be denied (se

Kantor & Co., 31 NY2d 307 [1972], Museims ai
146 AD2d 572 [2d Dept 1989]).

Once a-prima facie demonstration has: beg
the motion to produce evidentiary proof, in adimis
of material issues of fact which require a trial of ¢

DIS

L. Labor Law 240(1)

Labor Law §240 (1) provides, in pertinent part, that:

“All contractors and owners and their age
family dwellings who confraet for but do
erection, demotlition, repairing, [or] alterir
furnish or erect, or cause to be furnished g
_ such labor, scaffolding, hoists, stays, ladd
braces, irons, ropes, and other devices wh
and operated as to give proper protection.

“[TJhe duty imposed by Labor Law 240(1
liability for violation thereof regardless of wheth

has been exercised (see Ross v Curtis-Palmer

when it is clear that no material and

Sity of New York, 301 NY 118 [195

Stony Brook v Vil: OfF Patchogue F

n made, the burden shifts to the par
sible form, sufficient to establish th
he action (see Zuckerman, 49 NY 2|

CUSSION

hts, except owners of one and two-

r erected for the performance of
ers, slings; hangers, blocks, pulleys;
ich shall be-so constructed, placed
o-a person so employed.”

) is non=delegable and . . , an owner

er actual supervision or contral ov

dro-Elec, Co., 81 NY24d 494, 500

f 19

hot direct or control the wark, in the
1g.. . . of a building or structure shall

riable
0D. If the
> Phillips v

re Dept.,

[y 0pposing
e-eXistence

d at 562),

is subject to
e the work™

[1993]). To

| NDEX NO. 501864/2013

07/ 24/ 2020
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achieve that goal, the statute: i'mposc’es absclute
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liability where the failure to proy

protection is a proximate cause of a worker's injury™ (Nicometi v Vineyards of Fredo

NY3d 90, 96 [2015]; see Wifinksiv 334 92" Hon

s. Dév, Fund. Corp., 18 NY3D 1,7

Labor Law 240(1) relates only to special hazards -invoivi'n_g clevation-related

Nicometi v Vineyards of Fredonia, LLC;25 NY3
referred-to-are limited to such specific gravity-rel
struck by a falling ebject that was improperly hoi
6333 Main St Ine., 91 NY2d 759, 763 [1998][in

therefore, be imposed under the statute only whez

490, 97 [2015]). Rather, thé specig
ated accidents as falling from a heiy
sted or inadequately secured (See M
lernal eitations omitted]. Liability 1

c the plaintiff's injuries were the dit

consequence of a failure to provide adequate protection against a risk arising from a

significant elevation differential (see id. at 90; se¢ aiso Runner v New York Stock Exq

NY3d 599, 604 [2009][intetnal citations omitted]).

Plaintiff and defendant 330 Hudson/Pavarini both move for summary judy

Tabor Law 240(1). Plaintiff contends that the cart used to transport the tanks was'ir

protect plaintiff from the elevated related risk of tiansporting two tanks on'a ramp thiat

in ice, in violation of Labor Law 240(1). Plaintiff

an adequate safety device 10.protect the plaintiff against the unsafe slippery condition

Plaintiff’s contention that the ramp was icy and sieep is supported by Niblock’s writt]

contained in the Incident Investigation Report, w

hich stated that the "ramp was to [s

was very slippery because of rain & cooled [siclweather,” Niblock wrote that they shy

SAFETY REP CHECK FOR ICY CONDITIONS
Further, on the tssue of the lack of inadequate p

that he did niot believe that-there were non-slip st

on cold.days. Change ramp soitist
‘otection, plaintiff points to Griffin

ips on the ramp on the date of thea

19

ED NYSCEF:

[2011)).
risks {see

| hazards
ht or being
elbar v
nay,

cot
physically

B, Inc, 13

also arguies that the defendants failgd to provide

of the ramp.
en statement

¢] steep and

10t 50 steep.™
"4 testimony

oident.

ide fproper]

pria, LLC, 25

pmeht under
\sufficient to

was covered.

ild "HAVE
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330 Hudson/Pavarini asserts that the special pratections afforded by Labor Liaw 240(1)

are inapplicable to the case at bar, and rely on the accident reports to show that plainiff's fail

while pushinga cart dowti 4 ramp, was not gravity related and did not require fall protection.

The reports, however, are not dispositive or the ¢ircumstances of the fall since therejis

conflicting evidence as to whether snow -andfoi' ice was on the ramp, and whether orjnot the ramp
was steep,
Accordingly, based on the testimonial and documentary evidence, the Couit findg that
there are issues of material fact raised by plaintiff and 330 Hudson/Pavarini, as to wlhether the
circumstances resulting in pl’aintiﬂ”s fall on the ramp is covered under Labor Law 240 (1). Asa
result, summary judgment is.not warranted, and the respecti\fc motions of plaintiff and 330
Hudson/Pavarini ére denied:
Atlantic moves for summary judgment on the basis that it is not a proper-defendarnt under
hat directed,

Laber Law 240(1), since it was not an owner, general contractor, or agent thereof

supervised, or controlled the construction site or plaintiff®s work, 'While Atlantic’s trade contract

with Pavarini has established prima facic that Pa

af the ramp, plaintiff, in opposition, raises a triablé issue of fact by showing that Atlan

the means-and méthods of constructing the ramp.

Department found that a subcontractor may be held liable for violations of the Labd

owner or general contractor delegates to the subcontractor the “duty to conform to the !

of the Labor Law by granting the subcontractor
which brought about the inj ury” (Eliassian v G
2018]). | |

Accordingly, defendant Atlantic’s motio

Labor Law 240(1)} is denied.

sarini was'responsible for maintaining the safety
ic.controlled

In Eliassianv G F. Constriction, Ing; the Second

F. Construction, Inc, 163 AD34 5

n for summary judgment dismissiy

r Law if the

the authority to supervise and control the work

g plaintiffs

19

‘cquirements

28 [2d Dept
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1. Labor Law §241(6)

Labor Law § 241{6) “imposes a nondelegable duty upon owners and contractgts to provide

reasonable and adequaté protection dnd safety to construction workers and to. conjply with the

specific safety rules and regulations. promulgated by the Commissioner of the Dpartment of

Laboi” (Ross v Curtis-Palmer Hydro-Electric Cp., 81 NY2d 494, 501-02 [1993]). |To su_st‘ain_a

cause of action under Labor 241(6), a plaintiff must demenstrate that his injuries werg proximately

caused by a violation of an Industrial Code provision that is applicable. given the cirelinstances.of

the accident, and that sets: forth a concrete standard of conduet rather than a mere teiteration of

cormmon faw principles (see id.). “The former gives rise 1o a nondelegable duty, while the latter

does not,” (id.)

Plaintiff’s bill of particulars include. violations of Industrial Code of 23-1.5, 23-1.7(d),

23-1.7(£,23-2.1, 23-1.30, 23-1,15, 23-1.22, and 23.1.23 as the basis for his motion for summary

judgment under Labor Law 241(6). As the movin ¢ papers fail to-include-any facts i support of

defendant’s alleged violations of Industrial Codes 23-1.5, 23-2.1, 23-1.30, 23-1.15, 23-1,22, and

23,123, these seéctions of the code will not be considered by the Court, and the Court shall
under Labor Law.241(6) asto sole]
(5.

yve for summary judgment against plaintiff

address plaintiff’s motion for summary judgment y as to
violations of Industrial Code 23-1.7(dY and 23-1.7
330 Hudson/Pavarini and Atlantic also mq

dismissing the claimed Industrial Code violations;

Industrial Cade 23-1 .T(d) provides that o
employee to use a flogr, passageway, wal'l{way, [

surface which is in-a slippery condition, Ice, snov

10 @

ployers shall not suffer or perm’ft any

caffold, platform, or other elevated working

-

v, water, grease, and any other foreign

f 19
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substance which may cause slippety footing shal

footing.

be removed, sanded, ov covered to

Industrial Code 23-1.7(f) provides, “Vertical passage. Stairways, ramps or.ru

be provided-ag the means of access to working le
nature or the progress of the work prevents their

‘means of access shall be provided.”

Plainiiff contends that Industrial Code 23-1.7(d) is applicable since his fall 1

an ice-covered ramp that caused the accident and

provided as a gafe means of access from the rai

‘deposition testimony where he specifically states

ice.” Further, the Court notes that the testimon]

wetness or dampness on the ramp, at the time of

the accident. 330 Hudson/Pavarini conténd that,

vels above or below ground except

1 23-1.7(1) applies since a safety dqg
that he fell because the “ramp was

plaintiff”s tall, which could have pis

generally, the claimed sectioris of {

- of Redmond and Griffin shows th

provide safe

nways shall

where the

nstallation in which case ladders o ather safe

esulted from

vice. was not

vip. In support of thé mation, plaintiff cites his

slippery with
at there was
iyed a tole in

le Industrial

Code are inapplicable, and cite the accident repdrts which show that plaintiff slipped but do not

specify what caused the slip.. Further, defendants 330/Payarini submits the expert report from Dr.

Raymond L Lee, Jr., research professor of the ULS. Nadval Academy, Mathematics:

Division, who opined with a reasonable degree of
-on the rooftop hoist ramp where plaintiff slipped
coniends that Section 23-1.7(f) is inapplicable si
that clearing snow and ice coriditions from the ra

The Court finds that rhaterial issues of fa
claimed violations of Industrial Code 23-1.7(d) 4
was ice on the ramp, whether a safety device was

1o maintain the tamp, Thus, the motions of plaint

11 g

"seientific ceﬂai_nty, that there was 1
and fell at the time of the accident.

nce plaintiff was not én Atlantic er
np was the responsibility of Pavari
ot are raised by the moving parties
nd Industrial Code 23-1.7(f) as to' v
required, and which cntityf had the 4

££, 330 Hudson/Pavarini and Atlant

I1

f 19

and Science
0 ice present
Atlantic also
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—

i
cgarding the
vhicther there
esponsibility

¢ are denied.
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III. Common Law Negligence and Labor Law 200 Claims

Labor Law §200 (1) provides, ifi pertifient part, that:

“All places to which this chapter applies shall be so constructed, equipped,
arranged, operated and conducted as to provide reasonable-and adequate
protection to the lives, health and safefy of all persons employed therein g
lawfllly frequenting such places. All machinery, equipment, and devices
in such places shal! be so placed, operated, guarded, and lighted as to
provide reasoriable and adequate protection to-all such persons”.

—

Labor L'ax;-2300 is -a codification of the ':ommon—law--neg.l'ige'nce imposing ja duty upon
owners and general contractors or thewr z{g_ent's..tc;; provide workers with a safe place lo work (NY
Labor Law 200). Tt is well settied that an implicit precondition to this duty is that tHe party to be
charged with that obligation “have the guthority to control the activity bz_#ihg‘ing abaul the injury
t0.énable it 1o avoid-or correct an unsafe condition”™ (Russin v Picciano & Son, 54 NY2d 311, 317
_[__1;98'1]_[em_plia’sis' supplied][internal citations.omitted]; see also, Ross v Curtis-Palme| H) ydro-Elec..
Co., supra, at 505-506; Lombardi v Stout, 80 N.f2d29{}, 295 [1992]).

330 Hudson/Pavami move to dismiss plaintiff”s.common law negligence and| Labor Latw
200 claims. In support of their motion, 330 Hudsen/Pavarni, assert that they did notlcreate the
alleged icy condition on the ramp, did not perform any construction work at the premises, nor did
they direct or control work on the jobsite. Here, contrary to.330 Hudson/Pavarni’s agsertions, the
March 25, 2013 daily report of Pavirini’s superintendent states there wac; rainfsnow in the "AM"
which establishes that 33 0/Pavarini had qctual anjd/or constructive notice of the alleged icy
conditions causing plaintifl*s acciderit, th-r_el a defendant property owner provides a worker
with a dangerous or.defective piece of equipment, having either created the darigerops. or
defective condition or having actual or constructive notice ofit, the defendant is possessed of the
authorily, as owner, to remedy the condition {see Chewdhiry v Rodriguez, 57 AD3d|121, 130
[2d Dept 2008]).

12
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The Court finds that material issues of fact exist ag to whether there was a defgetive

condition and notice thereof, thus, 330/Pavarini has tiot establish prima facie entitlem

suimary __i udgment on plaintiff’s Labor Law 200/

of the motion is denied.
Atlantic also moves to. dismiss plaintiff’s

tecord shows that it was Pavarini’s responsibi

'snow/ice, and that Atlantic did not direct, supet

performed his work -or jobsite conditions. Notw

raises an issue of fact as to whether Atlantic creat

Atlantic’s contract with Pavarini provides requir
{abor from winter conditions”

required,” Griffin testified that there were no non

The case law'is well setiled thatl a subgontiactor nj

it performed created the condition that-caused the

authority to supervise and control the plaintiff's w

812, 813 [2d Dept 20137 citing Poracki v S1. Ma

[internal quotation marks omitted]; see Erickso
2010])
Accm dingly, defendant Atlantic’s motlcn
Law 200/ common law negligence claim is _cle'_nié
IV.  Third Party Claims
330 Hudson/Pavarini move for summary j

Martin for comimon law and contractual indemnif

...and “when us)

y for summary judgment as to plaif

1.

Heation, and insurance procurement

13

common law negligence claim, and

ed the condition causitig plaintiff o

ing % inch plywood, mesh, fricti
-slip pads on the ‘1'am'p at'the time of
lay beheld liable for ncg_li‘gcnc‘e wh
plaintiffs injury even if it did not
ork or wotk area” (Thomasv Bentor

1's R.C. Church, 82 AD3d 1192,

1 v Cross Ready Mix, Inc., 75 AD

udgment on the cross claims against

ity to maintain the ramp, includs

ed Atlantic to provide “proteéction {

ent to

this branch

Labor Law 200/¢ommorn law ncg’_liig_cnce. The

ng clearing

vise, or confrol the manner in 'thio_h plaintiff

ithstanding, this prima facie shr)wi}ng-, plaintiff

.[:;ail. While
bf _Workiand
bn pads are
he accident.
e the work
possess any
. 112 AD3d

1195 [2011]

3d 519, 523

111ff's Labor

330 Hiidson/Pavarini’s Mefion to Dismiss Atlantic and Martin’s Cross Claims
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Firstly, while 330 Hudson/Pavarini’s rig
judgment on the common law indemnifieation ¢
papers refer-solely to contractual -inde1n11i'ﬁcaf'i011
to their cross claim for common law indemnificat

The Court finds, however, that 330 F
entitlement for contractual indemnification. Acct
required to perform “protection of worlk and _l'abo
using % inch plywood mesh, friction pads are requ
testified about the need for non-slip strips on th
contractual indemnification is governed by the sj
Tolpa v One Astoria Square, 125 AD3d 755, 7
provision set forth in Article 9(A)(1) of the cont
feq_u_iresjldc_[’e'nse Iand indemnitication for-any ac
mannet froim the acts, omissions, breach or defau

performance of any Work.” Notwithstanding thi

to whether it5 work on the jobsite complied with the contract and thus, whether th

i‘nd'emni'l'igation clause was triggered. Thus, 3
contractual indemnification,

Additionally, that branch of 330 Huds
regarding Atlantic’s failure to procure insurance j

The Court now addresses 330 Hudson/Pa

* Atlantic moves for summary judgmient on this is4

T

14 g

tice of mwotion states that they se
ross claims of Atlantic and Martin
‘only. Thus, 330/Pavarini’s motior]
ion.

[udson/Pavarini’s has established

>rding to its contract with Pavarini,
- from winter conditions.” Item 35

\ired.” Tn this regard, the Court nofe
e ramp. [t is well settled that a pa

pecific language of the controlling

ract between 330 Hudson/Pavarini
cidents “arising in whole or in par
It of the [subcontractor]...in conneg

s provision, Atlantic raises a duesti

on/Pavarini’s motion for sumrmat
s denied as moot.*

arini’s cross elaims against Martin.

ue, which the Cowrt discusses below,
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F-irst’iy.-, 330 Hudson/Pavatini’s motion for common law indemnification against Martin is

denied, since plaintiff did not suffer a-grave injury, and Martin, as plaintiff's employgr, cannot be

leld liable under the Workers” Comperisation Law §11,

As to 330 Hudson/Pavarini’s motion for ¢ontractual indemnification, the Colurt finds that

330 Hudson/Pavarini has established prima facie entitleinent to summary judgment based on.the

clear and unambiguous contract fanguage, set forth in the General Conditions provision set forth

in Article 9(A)(1) of the C}Jn_l"rac't between the parties, which names 330 Hudson an{l Pavarini as

additional insureds in Martin’s certificate fnsurance. Notwithstanding this provision, the record

indicates that 330 Hudson’s defense is being provided for by the insurer of Pavarini, thus, there is

no liability for which Martin must defend. Further, the Court finds that there are issues of Tact

rdised as fo whether there have been violations of the Labor Law by 330 Hudson/ Pavarini, and

whether the indemnification clause set forth in the contract is triggered.

Additionally, that brarich of 330 Hudson/Pavarini’s motion for summary judgmerit

regarding Martin’s failure to procure insurance is dénied as moot.”
Third-Party Complaint of Pavarini and

Atlantic’s Motion fo Dismiss the”
. varini

330/Pa

of Pavarini-

Atlantic’s motion for summary ju_d gnﬁcnt
and 330/Pavarini has not established prima facie
the recard shows, that there is a material issue of’
with 330 Hudson/Pavarini by failing to provide S

1,1 and [tem 35 of the contract between (he partie

indemnification For injuries that arise-out of {he

subcontractor is entitled to a finding of su

3 Martin moves for sununary judgment.on this issu

to dismiss the third-party complaint
entitlement to contractual indemnifi
fact as to whether Atlantic-breache
ip pretection on the ramp as requirg
3, | The Court.notes that when a conf
¢ performanée of work by a subco

mmary judgnient dismissing the

e, which the Court discusses below.

S

cation, since
1 its contfact:
:d by Article
ract requires-
ntractor, the

contraclual
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indemnification ¢laims if there is no causal connection between any act or omission of the

subcontractor and the acciderit (see Murray v City of New York, et al. 43 AD3d 429, 431 [2d Dept.

2007]). Atlantic contends that the anti-subrogation rule bars 330 Hudson/Pdvarini [rom seekin__g

indemnity from. Atlantic (see Pennsylvania General Insurance Company v Ausiin Powder

e Atlantic and 330 Hudson/Pavarini dare insured

Company, et.al., 68 NY2d 465, 467 [1986]), sin

by the same insurer for the same risk. In the case at bat, the Court finds that the ant}-subrogation

tule does not apply since there is a question of fact as to Atlantic’s liability, and which will

‘determine whether Atlantic has a duty to indemnify. Accordingly, Atlantic’y motion for

contractual indemnification is denied.
¢ has

As to the branch of Atlantic’s motion for failute-to procure insurance, Atlant]

established its prima facie entitlement to summary judgment since Atlantic procurediinsurance

witl an endersement for “Additional Insured-Owners, Lessees or-Contractors” which names as

le as an

additional insureds “any person or grganization v
additional insured under a written contract..,” Cq
annexed to the moving papers, identifies 330 Huc

the contract between Atlantic and Pavarini McGa

(G25533847, was issued by ACE American Insur

through January 1, 2014 at $5,000,000 pet occur

facie entitlement to surimary judgment by submi
coverage. Since no opposition has'been submiite
this issue.

Martin’s Cross Motion F

Firstly, contrary to 330 Hudson/Pavarini’s

Martin’s cross maotion {o be timely, since it was 1]

vhomy [Atlantic] has agreed te inclug

lsolx[Pavafixli as additional insureds
vern LLL.C, The policy, bearing nun
ince Company, effective January 1,
enc;:fagg_reg'até. Atlantic has establ
ing proof in admiissible. form of ing

d, that branchi of Atlantic’s motion 1

ot Partial Summary Judgment
arguments in opposition, the Coutf

led within 120 days of the note of i

16

nsistent therewith, the Certificate of Insurance

pursuant to.
wer DO
2013

ished prima
SUrance

§ granted on

deems

bsue:
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The Court finds that the branch of Martin’
Laber Law 240(1) and 241(6) is granted, since th
Further, Martin’s cross. motion secks disy

law negligence), seventh (attorney fees), and eigh

set forth in its third-party complaint, together with

Martin has _demons'trated prima facie entit
of action, since 330 Hudson/Pavarini’s is barred
“arave injury” as defined by Workers” Compens
whom Workers® Compensation benefits and h
Hudson/Pavarini’s sixth cause of action for comm
for attorneys’ fees. The Court finds that the relie

in330 Hudsorv‘P avarini’s fifth cause of action fof

ere is no oppesition to the requestec
rissal of' 330 Hudson/Pavarini’s siy
th (failure to procure insurance) cat
h the cross claims of 330 Hudson ar
fement to summary judgmentasfot
from recovery beeause plaintiff did
ation Law §11, was an employee ¢
a3 been paid said benefits, As ¢

on law negligence is dismissed. M

f requested in the seventh cause of 4

contractual defense and indemnifi

s ¢ross motion secking dismissal of

established prima facie entitlement for dismissal of 330 Hudson/Pavarini’s seventh cay

plaintiffs
reliefd

th (common
ses of action
d Atlaritic.
s-sixth cause
not suffer 'a‘_.
f Martin for

fal

result, 330
prtin has also:
use of action:
iction 1§ pled:

cation which

seeks “all costs, expenses, disbursements, and aitorney fees.” Tn-opposition, 330'Hudgon/Pavarini,

fails to raise an issue of fact regarding Martin

Martin's cross motion dismissing seventh cause d

Finally, Martin has established prima faci

dismissal of its eighth cause of action based on failure (o procure insurance.
moving papers is a copy of Martin’s certificate of

Pavarini as an additional insured, pursuant to its ¢

procurcmeni‘ of a-commercial general liability ins

5 The Court notes that while plaintiff’s motion notices oppasition to third party defendant’s Martfin ma
summary judgment, however, plaintiff opposition papets contam no.arguments, as to Martin’s motion

plaintilf’s Labor Law claims. Addmonaiiy, 330Hudscn/Pa

’s prima facie showing. Therefor
fraction in its third-party complaint
> entitlemerit to summary judgment

Annexg

onfract with. 330 Hudson/Pavarini 1

urance policy. The poii{iy, bearing.

varind this branch of Martin’s motion.

|7

¢, defendant
is:granted.
for

dtothe

insurance which idertifies 330 Hudlson/

equiring

number

tion for
to dismiss
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4'[‘CO'3A053-2-8_8TTA2, was issued by Travelers Indemnity Company, effective June 30,2012
through June 30, 2013 at $2,000,000 per oceurrence/$4,000,000 per aggregate. .The Court notes
that 330 Hudsen/Pavarini conicedes; in opposition, that Martin has produced a certifigate of
insurance which identifies Pavarini as an “additighal insured” pursuant 1o the contradt between
Martin and Pavarini. ‘Thus, Martin hag demonstrated its compliance with the contradtual
agreement to procure liability insurance on behalf of the third-party plaintiffs, Ther¢fore,
defendant Martin's cross motion for summary judgment dismissing eighth cause:of agtion
asserted by Pavarini in it third-pacty complaint i gran{ed.
As to Martin®s cross motion for partial sommary judgment seeking dismissdl of the first
and second causes of-action cross claims of Atlantic in its answers to the third party complaint and
third party amended complaint, respectively, the Court finds that Marti}n_has. established prima
facie entitlement to partial summary judgment.
Atlantic’s first eross claim for commen law indemnity is barred since plaintiff-did not suffer
a “grave injury” as defined by the Workers® Compensation Law-§11, was an employke of Martin
and was paid Workers’ Compensation benefits, Similarly, based on the same reasoning, the second
cross-claim asserted in Atlantic’s answer is also birred. No triable issues of fact have been raised
by Atlantic,
Accordingly, the sixth, seventh, and eighth causes of action in the third party tomplaint is
6_isuﬁ_ss’e.d_;.thc first, third, and fourth causes of action as set forth by 330 Hudson in ifs £ross-claims

arc dismissed; and the first and second cross clainis as set forth by Atlantic are dismidsed.
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Based on the foregoing, it is hereby;
ORDERED, that Plaintiff’s motion granting summary- judgment on liability pursuant to
Labor Law 240(1) and 246(1) against 330 Hudson/Pavarini is denied (Mot. Seq#4); and it is
further, ' :

ORDERED; that Defendant/Third Party Plaintiff 330 Hudson/Pavarini’s motion for
summary judgment dismissing Plaintiff's clajms under Labor Law 240(1), 246(1), and
200/common law negllgence and dismissing Defendanlf’l‘hlld-pauy Defendants Atlantic and
Martin’s cross ¢laims is denied (Mot. Seq.#5); anpl it is further.

ORDERED, that _Dctcnd_ant/Thu-d-_par_ty Defendant Atlantic’s motion fpr summary
judgment dismissing Plaintiff’s Labor Law Causels of Action under Labor Law 240(1), 246(1) and
200/common law negligence and the Third-Party Complaint of 330 Hudson/Pavarini, {ogether with
all ¢laims, and Cross Claims is granted to the extent of dismissing 330 Hudson/Pavirini’s.cross-
claim for Failure to procure insurance. In all othep tespects, defendant Atlantic’s motjon is denied
(Mot. Seq.#6); and it is further,

ORDERED, that Third-Party Defendant Martin’s cross motion for partial summary
judgment is granted.dismissing plaintiff’s Labor Law- 240(1), and Labor Law 246(1} claims;
dismissing the Sixth, Seventh, and Eighth causes of action in the Third-Party Complaint of Pavarini
and the Third-Party Amended Complaint of 330 Hudson/Pavarini; dismissing 330 Hpdson Street,
LLC’s First, Third, and Fourth Cross Claims in its. answet; and dismissing Third Parfy Défendant
Atlanti¢’s First and Second Cross Claims. (Mot. Seq.#7). '

This constitutes the decision/order of the Court.

ENTER,

HON. KATHY MKING
J.S.C.

KATHY J. Kii
“QNW 48C

‘il

(=
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