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I 

At an IAS Te11n, Part 64 of tl1~Supreme Court 
of the State pf New York, he! in a11d for the 
County of ICings, at the Cou1 house, at Civic 
Centcr

1 
Brooklyn, New York, o the 23rd day of 

July, 2020. 

PRES ENT: 
HON. KATHY J. KING 

Justice. 

- -- - --- - - ---- - - -- -- -- --- - --- - - - - -1-X 

R.OY ALEXANDER, 

Plaintiff, 

- against -

330 f-[UDSON OWNER, I~LC, PA VARIN! MCGOVERN,l~LC, 
AND ATLANTIC HOISTING & SCAFFOLDING, 'INC., 

Defendants. 

---------- --- - -- -- --- -- -- ---- -- -. l .x 
P1\V1\RJNI rvrcGO\'ERN, l,LC, 

'fhird-Party Plaintiff, 

- against -

1\TL/\NTIC J{OJSTING & SCAFFOLDING, Inc. 

And Martin Associates, Inc 

Third-Part)' Defcndan~s. 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ~ -X 

The following papers nt1mbered 110 19 read on :tl1is n1otion: 

Notice of Motion/Order to Show Cause/ 
Petition/Cross Motion and 
1\-ffidavits (Affinnatii::ins) Annexed,~---
Opposing Affidavits (Affirmations) ___ _ 
Reply Affidavits (Al1ir1nations). _____ ~---

Index N . 501864/!3 

Paners umbered 

1-2 3-4 5-6 7-8 
9 10 11 12 13 14 15 16 17 
18 19 

Upon the foregoing papers, Motion Sequence Nun1bers 004, 005, 006, and 07 are hereby 

consolidated for purposes of disposition. 

[* 1]



FILED: KINGS COUNTY CLERK 07/24/2020 12:33 PM INDEX NO. 501864/2013

NYSCEF DOC. NO. 222 RECEIVED NYSCEF: 07/24/2020

2 of 19

Mot, Seq. No. 4 
Plaintiff Roy Alexander's motior}, pursuant to CPLR 3212, for sun1 ary 

judg1nent on t11e issue of liability pursuaht to Labor Law 240(1) and 241 (6) gainst 
defendants 330 l"Iudso11 Owner LLC1

• and Pavarini McGover11 LLC (collect vely "330 
}ludson/Pavarini")2. 330 Hudson/Pavari:ni subn1its opposition to tl1e reques ed relief. 

Mot. Seq. No. 5 
Defendru1t/Third Party Plaintiff3;30 Hudson/P.avarini's motion for st mmruy 

judgment pursuant to CPLR 3212: : 
1) dismissi11g plaintiffs clain1s uP<ler Labor Law 200 and common I w 

negligence, Labor La\v 240(1) and Lab9r l~aw 246(1 ). Plaintiff submits op osition to 
tl1e requested relief; and, ' 

2) disn1issing the cross claims of~efendant/third-party defendants A !antic 
I-loisti11g and Scaffolding Inc ("Atlantic1') and Marth1 Associates, Inc ("Ma tin") for 
con1mon law and contractual inden1nifiJation. Atlantic submits opposition Martin 
submits partial opposition to the requcs~ed felief. 

Mot. Seq. No. 6 ' ~ 
DcfendanUThird-pruty defendant[Atlantic's n1otion for su1nmary jud n1ent 

pursuant to CPLR 3212: : 
1) dismissing plaintif.fs Labor Lciw causes of action arising under L bar Law200 

and common law negligence, Labor Lavi1240(l) and Labor Law 246(1 )_. PI 'ntiff submits 
opposition to the requested relief; and, 

2) disn1issing the third-party plairj.tiff complaint of .Pavarini McGove n LLC 
("Pavarini") a11d all claims and cross clai,ns. Pavarh1i submits opposition to the 
requested relief. ' 

Mot. Seq No. 7 
Third-Pru·ty defendant Martin's c~oss 111otion for partial s11111mary jud 11ent 

pursuant lo CPLR 3212 dismissing: . 
1) plaintiff's Labor Law 240(!) ~nd Labor Law 246(1) causes of act n. Plaintiff 

subn1its opposition to tl1e requested reliee.; and, 
2) the sixth, seventh, and eightl1 c~uses Of action in the third-party co· plaint of 

Pavarini McGovern and the third-pruty Verified Amended Complaint of 330 
l-Iudson/Pavarini; disn1issing the first, thi~d, and fourth' cross claims in 330 I- udson's 
Answer; and dis1nissing the first and secdnd cross clahns in Atlantic's Answ •r. Pavarini 
and Atlantic submit opp-osition to the reqi1ested relief, 

1 Plaintifrs tnotion notices 330 1-iudson O\vncr, L~C ("'330 l·ludson Owner") for the rcHcfr qnc~tcd. 'fhc 
Court notes that the 'vithin action \\las discontinued as to 3po I-Judson Owner by stipulation dated Au ust 6, 2013, 
and plaintiff filed a Supplemental Sun1mons and Verified ~omplaint against 330 F-ludson Street ("33 Iludson") on 
August 21, 2013. ·rhus, the Court finds p!nintifPS notice ti) be incorrect, and deetns the requested rel efto be against 
330 liudson Street. : 

1 While 330 I,ludson and Pavarini interposed anS\~ers lo the Summons and Verified Co1nplai t and to 
Supplemental Sumtnons and Verified Con1plaint, respecli~ely, unless otherwise indicated, reference 330 
l-ludson/Pavarni refers to their joint application and/or opp?sition to the motions herein. 
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' j Background and froccdural History 

{)n Ivfarch 26, 2013: platntiffRoy Alexa~der, an ap;Jrentice stcan1fitter, alleg d[y sustained 

' 
personal injuries \Vhen he slipped and fell on ice~' during tl1e course of his e111ploy1ne 1t, at a jobsite 

consisting of both new construction and renovcltion of an existing building. At tl e tin1e of the 

accident, plaintiff was transporting oxygen and µcelylene tanks secured to a cart do vn a vvooden 

ran1p on the 171h !loor roof located at 330 I-Iudso1{ Street, New York, \Vhen he slipped and !Cl!. 330 
' 

I-Iudson Owner, LLC ("330 I-Iudson Owner") Was the o\vner of·tJ1e subject prcn1i es. Pavar.ini . . 

t.'lcGovcrn I~l,(' C'Pavarini") \VUS the constructio~11nanager fbr the project. "rhc ran1 \Vas built by 

Pavarini subcontractor Atlantic, 'vbo \Vas retain~d to erect hoisting and scaffolding n the jobsite. 
' 

Pavarini subcontractor Mar!h1 'vas retained to peyrorm l""iVAC \VOrk at the jobsite. 

Plaintiff testified at his deposition that on!the morning of the accident., l1e was orking with 

co-\vorker Tom Niblock ("Niblock"), another $teamfitter. I-Ie further testified tl at they were 

instructed by Michael Pfortc ("Pfo11c"), plaintiffrs supervisor and a Martin fore1na , to go to the 

ground level of the building and retrieve oxygen dnd acetylene tanks, for welding war< on the roof. 

Plaintiff secured the tanks \Vith a chain il1 a twb-whceled cart, a11d then wl1eeled le earl to ru1 

exterior l1oist, to be lifted to the l 71h floor roof. "!;Ji block rode with plaintiff in the ho st. 

Whe11tl1e11oist arrived at tl1e roof level, l'fiblock exited first, and plaintiff fol owed behind 

hitn. Upon exiting the hoist, there was a woode~ walkway, approxhnately 20 feet ong. At the 

end of the walkway, a wooden ran1p \Vas constru¢ted \Vhicl1 co11nected the \valkway o the roof of 

the building. Plaintiff testified that t11e dii1'crentiar between t11e e11d of the walkway a d surface of 

the roof was about I 0 to 12 inches. Plaintiff r¢Uowed Niblock, and pushed the c rt along the 

\Valkway, and as he approached the ran1p, he pu~hcd the cart in front of hi111 by tilti 1g the top of 

the cart back towards hiin and pushing the cart forward. 

i 
:3 
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According to plaintiff, as he nlaneuvercd the cart back toward 11im and beg in descending 

the ran1p, his feet slipped out fron1 under hi1n an~ he fell onto l1is backside and the c rt ca1ne down 

on his left leg. Plai11tiJTtestitied that he fell bc~ausc the "ramp was slippery with ce." Plaintiff 

testified that he did not see ice before the accidbnt, however, after he fell he saw i e on his feet, 

between his legs, and on his side. ! I 
After the accident, plaintiff testified that

1
he told Pforte that he slipped and Ji 11 on ice. On 

the date of the accident, plaintiff co1npleted an ~mployee Report of Injury Form an an Employee 

Clain1 for1n ("C-3 for1n ''), where he stated L~at he was "transporting oxygen · nd acetylene 

cylinders to work area" \Vhe11 he "slipped on icy ran1p and cylinders and cart ca1n down on my 

legs." Plaintiff testified that he also completeq an E1nployer's Report of Work elated Inju1y 

Illness Form ("C-2 Form"). 

Niblock witnessed plaintiffs fall. I-Je tes~ified that the.oxygen and acetylene nks weighed 
' i ' 

about 150 pounds and indicated that \Vhcn the lioist got up to 17°1 floor, plaintiff b ·gan pushing 

the tanks out of the hoist by himself. Niblock !testified that he was standing two feet from the 

botto1n of the ran1p, and saw plaintiff pushing th~ cart while wallcing down the rmnp when he fell 

back about six incl1es onto the ra1np and landed jin a sitting position. According to iblocki [the 

cart] did not fall on [plaintitT:j, it did not ilnpact hln1, it just rested on hitn, Niblock fu ·thcr testified 

that plaintiff pushed up the cart, got up, and w~lked and that he m1d plaintiff retu1ned to work. 

Niblock testified tl1at he did not recall any issue~ with ice at the job. However, ai 11 s deposition, 

Niblock also acknowledged cornplcting an h1didenl Investigation Report, at the tilne of the 

accident, which he stated that "Roy and I [were] bri11ging Oxy and acetylene tm1ks t the building 

roof." J-Ie was rolling it down a steep wood ran1~ app~oxi1nately 4 feet long and it w s covered in 

ice. J.!is feet slipped out fron1 i1ndcr hin1 and the !tanks !anded on l1i.s legs. 

[* 4]
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Peter Rcd1nond, testified that he was an e*1ployec of Pavarini, and that, am on 1 other things, 

be was responsible for maintaining a safe 0arkplace. Rcdmo11d testified th t it was the 

responsibility of Pavarini's superintendents to irispect the areas that were exposed t the elements 

prior to starting work, and rectify any hazardoJs conditions. Redn1ond testified tl at he l1ad the 
' 

ability to stop work if he came across an unsafe tondition, but also testified that he tas not on the 

jobsite on the date of t11e accident. Redmond! further testified that Pavarini's sl erintendents 

con1plcte a daily report at the end of the workday. At his deposition, Red1nond idejtified a daily 

report for March 25, 2013, \vhicl1 indicated tha! there \Vas rain/snow in the 11 AM" period of the 

day. In a written statc111ent contained in the rep~rt of the accident, Redtnond state that plaintiff 

had fallen. At his deposition, he acknowledged fhat the ramp was wet, but could no explain why 

he did not include tl1is inforn1ation j11 his report. 

Martin Hanley, a general fore1nan for A~lantic, testified that the Atlantic w s responsible 

for installing sidewalk bridging, shoring, ratnps,i and exterior hoisting at the jobsite He testified 

that the ra111p from the hoist platfor1n to the roof level \Vas constructed \Vi th 2x9 plan s, and a one­

foot fall. Ffc had been on th~ roof of the 330 I-Iu~son bttilding and was aware of the r mp fron1 the 

hoist platform to the roof at that level. Accord~ng to }la11ley, after installil1g the r 111p, Atlantic 

was not responsible for maintaining it. Instcaq, he testified, that Pavarini was re ponsible for 

ensuring that the ramp was clear of snow and ice.! }le fttrther testified that Atlantic w uld not alter 

the ramp unless it received a specific request fro\TI Pavarini. 

l~ric Griffin ("Griffin"), testified that J1c ~'orked as a Manager for Site Safe I LLC, a non­

party consultant, who had been retained by Pavarj11i to assist in site safety and accide1
1 
t prevention. 

Griffin testified tl1at he reported to Pavarini's !supcrintende11ts. Griffi11 testified that prior to 

· plai11tiJTs accident, a complaint \Vas tnade that ~he ra1np was too -steep. Griffin fu ther testified 

that he recom111ended in his daily log that non-Slip strips should be provided on t c hoist ramp 

5 
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where the accident_ occurred, a11d further testifie~ that he did not believe that non-sip strips had 

been placed on the hoist ran1p. After speaking +ith plaintitT on the day of the acci ent, Griffin 

cotnplctcd a Site Safety Accident Report, wh\ch stated that plaintlff lost l1is -ri oting '\Vhile 

descending the ra1np and the cart fell on his tef?i'.s. Griffin testified that he did not ask plait1tiff 

whethe1' there was ice on tl1e ran1p. 

On April 12, 2013, plaintiff commenced ~c within action by the filing of a S mmons and 

Verified Complaint against 330 I-ludson OWJ1er, ~.1.C and Pavarini McGovern LLC 1'hcreafter, 

Pavarini con1mcnced a third-pa11y action agai~st Atlantic and Martin, on June , 2013, for 

i 
contractual defense and ii1demni1y, con1111011 !aw!negligence, attorneys fees and failt ·e to procure 

' 

ii1surance.3 Martin also asserted cross claims agaiflSt Atlanlic for ind~1nnification and ontribution. 

Further, by stipulation dated Altgust 6, 2013, pI4intiff's claims against 330 Hudson Ovvner were 

discontinued, and pursuant to the tern1s of the ~tipulation, plaintiff was pcm1ittcd to bring the 

instant action again,st 330 I-Iudson Street. 
' 

0~1 February 13, 2017, plaintiff fil d a Second 
' 

Supplemental Summons and Ame11dcd Veri'fi<.td Cotnplaint ("Second A1nended Co1nplaint") 

adding Atlantic as a direct defendant. The parti4s now 1nove for sumn1ary judgme t pursuant to 

CPidR 3212 on their respective claiins, countercl~itns and cross clain1s in the direct a d tl1ird party 

actions. 

i Standard for Summary Judgment 

SUlnn1ary judgment is a drastic remedy t~at deprives a litigant ofl1is day inc urt and 

thus, should 011ly be e1nployed when there is no doubt as to the absence of triable iss es of 

1naterial fact (see Kolivas v Kirchoff; 14 AD3d 4~3 [2d Dept. 2005]; see also Andre Po1neroy, 

35 NY2d 36.J, 364 [1974]). "[T]he proponent of1a sun1mary jttdgmcnt 1notion tnust ake a 

1 Subsequently, 330 I-ludson Street and Pavarlni filed a ·rh(rd-Pa1ty Supplemental Sum1nons and Veri 1ed Third 
Pn1ty A1ncnded Con1plaint on March 13, 2014, 

6 
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: I 

prima facie showing of entitlement to judgment af a matter of law, tendering sufficiej1t evidence 

to de1nonstrate tl1e absence of ai1y material issucs!of fact" (Nfanicone l' City of Ne11 1 
} rk, 75 

AD3d 535, 537 [2d Dept 2010], quoting Alvarez;, Prospect Hosp., 68 NY2d 320, 32 [1986]; 

see also Zucker1na11 v City o,(Ne1v York, 49 NY21557, 562 [1980]; Winegrad v Nelv !York Univ. 

Med. Ctr., 64 NY2d 851, 853 [1985]; Sillman v ~·entieth Centwy-Fox Film Corp., l NY2d 395, 

404 [1957]). 1'he motion should be granted only ~hen it is clear that no material an triable 
' 

issue of f~ct is pres<:inted (see Di Alena & Sons v Cit)' of J./e}V York, 301NY118 [195 ]). If the 

existence of an issue of fact is C\'Cn arguable, su~tnary judgrne11t 11111st be denied (se Phillips v 

i 
Kantor & Co., 31NY2d307 [1972], .Afuseu1ns atiStony Brook v Vil. Qf Patchogue F re Dept., 

' 

146 AD2d 572 l2d Dept 1989]). 

Once a pri1na facie de1nonstration has be~1 n1ade, the burden shifts to the par y opposing 

lhe motion to produce evidentiary proof, in ad1ni~siblc form, sufficie11t to establish t e existence 

of material issues of fact which require a trial of t1he action (see Zucker1nan, 49 NY at 562). 

DIStUSSION 

l. Labor Law 240(1) 

Labor Law §240 (1) provides, in pcrtine1~t part, tl1at: 

;'All contractors and owners and their agehts, except owi1ers of one and two­
family dwelli11gs who contract for but do hot direct or control the work, in t11 
erection, demolition, repairing, [or] alterh~g ... of a building or structure sha I 
furnis11 or erect, or cause to be fumisl1ed Qr erected for the pcrfor111ance of 
such labor, scaffolding, hoists, stays, laddFrs, slings, hangers, blocks, pulleys 
braces, irons, ropes, and other devices whlcl1 sl1all be so constructed, placed 
and operated as to give proper protection to a person so en1ployed." 

' 

"[T]he duty i111posed by I,abor I~aw 240(1) is non-delegable and .. , an O\Vne is subject to 

liability for violation thereof regardless of whetl{er actual supervision or control ov r the work" 

has been exercised (.vee l?o.,.,·s v Curtis-Pahner l-!~1dro-Elec. Co., 81 NY2d 494, 500 [1993]). To 

7 
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i i 

achieve that goal, the statute imposes absolute! li~bility where the failure to proii~e fproper] 

protection is a proximate cause of' a worker's 1n.1t~1y · (N1co1net1 v VzneJ1ard'> of Frelio 1ra, LLC, 25 

NY3d 90, 96 [2015]; see Wilinksi v 334 92'"1 Ho1!s. Dev. Fund. Corp., 18 NY3D 1, 7 (201 IJ). 

Labor Law 240( 1) relates only to special hazards involving elevation-related isks (see 

Nicon1eti v Vineyards o.f Fredonia, LLC, 25 NY3~ 90, 97 [2015]). Rather, the speci 
1
1 hazards 

referred to are lin1ited to such specific gravity-rel~ted accidents as falling frotn a hei ht or being 

struck by a falling object that \Vas itnproper!y hoi~ted or inadeqL1ately secured (see J\, el her v 

6333 ,-\fain .. 'it.. Inc., 91NY2d759, 763 [1998][in~ernal citations 0111ilted]. I,iability 1 ay, 
i 

t11crefore, be imposed under the statute only \¥he~c the plaintiffs injuries were the di cot 

' 
consequence of a failttre to provide adequate pro~ection against a risk arising from a hysically 

significant elevation differential (see ill. at 90; se~ ctlso Ru11ner v 1Ve\V York Stock Ex h., Inc., 13 

I 
NY3d 599, 604 [2009][internal citations omitted]), 

Plaintiff and defendant 330 I{udson/Pavjarini botl1 move for summary jud 1ment under 
' 

I~abor Law 240(1). Plaintiff contends that the c<\rt used to transport the tanks \Vas i sufficient to 

protect plaintiff fron1 the elevated related risk of ti~ansporling two tanlcs on a ran1p that was covered 

in ice, in violation of I.,abor Law 240(1 ). Plaintiff: also argues that the defendants fail d to provide 

an adequate safety device to protect tl1e plail1tiff a_gainst the unsafe slippery condition of the ran1p. 

Plaintiffs cot1tention that the ramp was icy and sJeep is supported by Niblock's writ n staten1ent 

contained in the Incident Investigation Report, wf1icl1 stated that the "ramp was to [s c] steep and 
' 

\Vas very slippery because of rain & cooled [sicJWFather." Niblock wrote that they sh u!d "I-IA VE 

SAFETY REP CHECK FOR ICY CONDJTIONSion cold days. Change ramp soil ist ot so steep." 

Further, on the issue of t11e lack of inadequate p~·otcction, plai11tifT points to Griffi 's testi1nony 

that he did not believe tl1at there were non-slip st~ips on tl1c ran1p on the date of tl1e a cide11t. 

8 
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330 I-Iudson/Pavarini asserts that the speq al protections afforded by Labor I~ \V 240(1) 

are inapplicable to the case at bar, and rely on th~ accident reports to show that plai tiffs fall 

while pushing a cart do\Vtl a ramp, was not gravity related and did not require fall pr tection. 

'I'he reports, l1owever, are not dispositivc on the fircun1stances oftl1e fall since therejis 

conflicting evidence as to whether snow and/or if e was on the ramp, and whether or[
1
not the ratnp 

was steep. : 
' ' ' 

Accordingly, based on the tcstin1onial an'1 docun1entary evidence, the Cou11 1nds that 

there are issues of material fact raised by plaintiff and 330 I-ludson/Pavarini, as to \vllether the 
' i 

circumstances resulting in plaintiff's fall on the r~1np is covered under T__.abor Law 2 0 (1). As a 

' 
result, sum1nary judgment is not warranted, and ~he respective n1otions ofplaintiffa1 d 330 

I-ludson/Pavarini are denied. 

Atlantic n1oves for stn111na1y judg1nent o~ the basis that it is not a proper dethndant under 

I.abor Lav.; 240(1), since it \Vas not an owner, g~neral contractor, or agent thereof hat directed, 

s~pervised: ~r controlled the construetwn site or rlamtiJrs work. \\1\ile Atlantic's Jade contract 

with Pavar1n1 has established pr1n1a fac1c that Payar1n1 \Vas responsible for 111a1nta1n1 1g the safety 

of the rrunp, plaintiff, in opposition, raises a triabl? issue of fact by showing that Atla11 ic controlled 

the 1neans and methods of constructing the ramp. ~n E!iassian v G.1'~ Construction, In , tl1e Second 

Departn1ent found that a subcontractor 1nay be h~ld liable for violations of the Lab r Law if the 

owner or general contractor delegates to the subc~ritractor the "dttty to conform to t11e ·equiren1ents 

of the I~abor Law by granting tile s11bcontractor lthe authority to supervise a1~d con al the work 

which brought about the injury" (Ef;assian v G]F. Co11struction, Inc, 163 AD3d 8 f2d Dept 

20 l 8]). 

Accordingly, defendant Atlantic's motior for sumn1ary judgment disn1issi g plaintifrs 

Labor Law 240(1) is denied. 

[* 9]
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II. Labor Law§ 241(6) 

l,abor Law§ 241(6) "imposes a nondelcg~ble duty upon owners and contract ts to provide 

reasonable and adequate protection and safety tp constructio11 workers and to co ply with the 

i 
specific safety rules and regulations pro1nulgat~d by the Co1nmissioner of the D parttnent of 

' 

Labor" (Ross v Curtis-fJabner Hydro-Elec1ric cp., 81NY2d494, 501-02 [1993]). To sustain a 

cause of action under Labor 24 l (6), a plaintiff nll~st den1onstrate thaf his injuries wer proxin1ately 

caused by a violation of an Industrial Code proviiioo that is applicable given the circ,1mstances of 

the accident, and that sets forth a concrete standard of conduct rather than a mere eiteration of 

' 
' 

co1n1non la\¥ principles (see id.). "'fhe forn1cr g~ves rise to a nondelegable duty, wl' ile the latter 

docs not." {ici.) 

1)laintiff's bill of particulars include violafions of Industrial Code of 23- 1.5, 3-1. 7(d), 

23-1.7(!), 23-2.1, 23-1.30, 23-1.15, 23-1.22, and ~3.1.23 as the basis for his motion r su1nma1y 

judgn1ent under Labor Law 241 (6). As the 1novibg papers fail to include any facts i s1tpport of 

defendant's alleged violations of Industrial Code~ 23-1.5, 23-2.1, 23-1.30, 23--1.15, d3-1.22, and 
! , I 

23.1.23, these sections of the code will not be co11sidered bv the Court, ru1d the Cout shall 
' . 

address plaintitTs 1notion for sun1mary judg111ent
1 

under Labor Law 241 (6) as to sole y as to 
' 

violations oflndustrial Code 23-J,7(d) and 23-1.t(IJ. 
' ' 

330 Hudson/Pavarini and Atlantic also n19ve for summary judgment against laintiff 

dismissing the claimed Industrial Code violation~. 

i 
Industrial Code 23-1. 7(d) provides that cr~ploycrs shall not suffer or permit a 1y 

' 
e1npJoyee lo use a floor, passagC\VUy, wallcway, sraffold, platform, or other elevated 'Orking 

surf'ace which is in a slippe1y condition. Ice, sno~, water, grease, and any other fore gn 

IO 
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substance which n1ay cause slippery footing shall be re1noved, sanded, or covered to provide safe 

footi11g. 

Industrial Code 23-1 .7(£) provides, "Vertical passage. Stairways, ramps or ru ways shall 

be provided as the n1eans of access to working leWels above or below ground except here the 

nature or the progress of the work prevents their jnstallation in wl1ich case ladders 01 other safe 

1ncans of access shall be provided." 

Plaintiff contends that Industrial Code 23- 1.7(d) is applicable since 11is fall 1esulted fron1 

an ice-covered ramp that caused the accident and 23-1.?(t) ap)Jlies since a safety d ice was not 
T 

i 
provided as a safe means of access fro1n the ra1hp. In suppo11 of t11e motion, plai tiff cites his 

' 
deposition testin1ony where 11e specifically states) that he fel! because the "ra1np was li~1pery with 

ice." Further, the Court notes t11at the testin1ont of Redmond and Griffin sl10\VS tll at there Was 

' 
wetness or dampness on the ramp, at the time of plaintiff's fall, which could have p! yed a role in 

; 

the acci"dcnt. 330 I-ludson/Pavarini contend that,[ generally, the claimed sectioris of he Industrial 

Code are inapplicable, and cite the accident rep~tis whicl1 show that plaintiff slipp d but do not 

' specify what caused the slip. Further, defendant~ 330/Pavarini sub1nits the expert re 011 from Dr. 

Ray1nond L Lee, Jr., research professor of the lY.S. Naval Acaden1y, Mathcn1aties and Science 

Division, wl10 opined witb a reasonable degree of scientific certainty, that tl1ere \Vas o ice present 

on the rooftop hoist ramp where plaintiff slipped ~nd tell at the ti1ne of the accide11L Atlantic also 

contends that Section 23-1.?(f) is inapplicable since plai11tiffwas not an Atla11tic e1 ployee, and 

that clearing sno1v and ice conditions fron1 the ra\np was tl1e responsibility of Pavari i. 

The Court finds that material issues of fabt are raised by the 1noving parties cgarding the 

claimed violations of Industrial Code 23-1.?(d) duct Industrial Code 23-l. 7(t) as to l1cthcr there 

v.;as ice on tl1c ra1np, whether a safety device wasircquired, and whicl1 entity had the 1 sponsibility 

to n1aintain the ra1np. 'll1l1S, the motions of plaint\ ff, 330 liudson/Pavarini and A ti ant care denied. 
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Ill. Co1nmon La\V Negligence and L,1bor La\V 200 Claims 

Labor Law §200 (l) provides, in pertihent part, that: 

"All places to wl1ich this chapter appll,es sl1all be so constructed, equippe 
arranged, operated and conducted as t9 provide reaso11able and adeqtlate 
protectio11 to the lives, 11ealth and safel)' of all persons e1nployed therein r 
lawfully frequenting Stlch places. All ~achinery, equi1)111ent, and devices 
it1 sucl1 places shall be so placed, opcr~ted, guarded, and lighted as to 
provide reasonable and adequate prot~ction to all such perso11s". 

Labor Law 200 is -a codif1cation of the Con1n1on-law negligence i1nposing a dut)' upon 

o\vners and general contractors or their agents to; provide workers with a safe place o work (NY 

i 
J .... abor Law 200). It is well settled that an in1plicfl precondition to this duty is that -tl e parLy to be 

charged with that obligation "have the aurhority1to control the activit;i bringing abt ul the inju1y 

to enable it to avoicl or correct an unsafe conditioln" (Russin v Picciano & Son, 54 N 2d 311, 317 

[1981 ][emphasis supp\iedj[internal citations omiitedj; see also, Ross v Curtis-Palme1 lf;1dro-Elec. 

C'o') supra, at 505-506; Lo111bardi v .. ">tout, 80 NY;2d 290, 295 [1992]). 
' ' 
' 

330-I-Iudson/Pavaiui move to dismiss plaintiffs con11non law negligence an I,abor Law 

200 claims. In support of their 1notion, 330 F-1ud$on1Pavarni, assert tl1at they did not create the 

alleged icy condition 011 the ran1p, did not perfor~ any construction work at the pren ises, nor did 

they direct or control work on the jobsite. I-Iere, contrary to 330 f-Iudson/Pavarni's a sertions, the 

i 
March 25, 2013 daily report of Pavirini 's superiqtcndent states there was rain/snow 'n the "AM" 

\-Vhich establishes that 330/Pavarini l1ad actual a~cl/or constructive notice of the alle ed icy 

conditions causing plaintiff's accident. Where a ~efendant property owner provides \Yorker 

\Vi th a dangerous or defective piece of cquipmcnL having either created the dangero 1s or 

defective condition or having actual or consti-uctjve notice of it, the defendant is pos essed of the 

authority, as owner, to remedy the conditio11 (sed ChoJ.Ptlhury v Rodriguez, 57 AD3d 1.21, 130 

[2d Dept 2008]). 

12 

,., ·------··---~----------
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'!'he Court tinds that n1aterial issues of fact. exist as to whether there was a de~ ctivc 

condition and notice thereof, thus, 330/Pavarini hds not establish prima facie entitlem nt to 

su1n1nary judg1nent 011 plaintiff'~ s Labor Law 200/~ornnion la\v negligence clai1n, and this branch 

of the n1otio11 is denied. 

Atlantic also inoves to dis1niss plaintiffs 
1

Labor Law 200/common law negl ·' ence. Tl1e 

record sho\.VS that it \vas Pavari11i's rcsponsibi!ity to maintain the ramp, includ ng clearing 
' 

snow/ice, and that Atlantic did not direct, super:vise, or control the manner in vvh ch plaintiff 

perfonned his work or jobsite conditions. Not\\1ithstanding, this prin1a facie sho"v· g, plaintiff 

raises an issue of fact as to whether Atlantic creat~d the condition causing plaintiffl fall. While 
' 

Atlantic's contract with Pavarini provides requir~d Atlantic to provide "protection f work and 

' 
labor from winter conditions" ... and "wh~n us~ng % inch plywood, rncsh, fricti n pads are 

required,:' Griffin testified that there were no nontslip pads on tl1e ramp attl1e tin1e of ·he accident. 
' 

'fhe case law is well settled that a subco11tractor niay be. held liable for negligence wh ~re the work 
' 

it perfom1ed created the condition tl1at caused th6 plaintiffs injuty even if it did not possess any 

authority to supervise and control the plaintifCs ,vprk or worlc area" (Tho1nas v Bento ·' 112 AD3d 

812, 813 [2d Dept 2013] citing Poracki v Si. Mq1y's R.C. Church, 82 AD3d 1192, 1195 [201 l l 

[internal quotation 1narlcs on1ittcd]; see Erickson v c:ross Ready Nfix, Inc., 75 AD d 519, 523 

[2010]). 

Accordingly, defendant Atlantic's n1otio9 for surruna1y judgn1ent as to plai itiff's Labor 

Lnw 200/ cornmon law negligence clain1 is dc11ie~. 

TV. Third l1 arty Clain1s 

330 Hudso11/Pavarini's Motion to l)lsmiss Atlantic and Martin's Cro. s Claints 

330 I-Iudson/Pavarini move for summary j~1dgn1ent 011 the cross claims agains Atlantic and 

Martin for con1mon la\V and contractual indemni(ication, and insurance procurement 

13 
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Firstly, \\'bile 330 I-Iudson/Pavarini's nqtice of n1otion states that they se k sun1n1ary 

judgment on the co1n1non la\v indemnification c~oss -claiins of Atlantic and Martin the 111oving 

papers refer solely to contractual inde1nnificatio1i, only, Thus, 330/Pavarini's motio is denied as 

to their cross clailn for common law indcn1niilcation. 

·rhe Court finds, 11ovo/ever, that 330 I·iudson/Pavarini's l1as established prrma facie 

entitlement for contractual h1demnification. Acc?rding to its contract \V.ith Pavarini,_ tlantic was 

required to pcrfonn "protection of work and laboj· fron1 winter conditions." Item 35 tates "when 

using 3/,i inch plywood inesh, friction pads are reqtl.ired." In this regard, the Court note that Griffin 
i 

testified about the need for non-slip strips on lhf ramp. It is well settled that a pa ty's right to 

contractual indemnification is govern-ed by the specific language of the controlling ontract (see 

7'olpa v One Astoria S'quare, 125 AD3d 755, i56 [2d Dept 2015]). The Gener, Conditions 

provision set fortl1 in Aiticlc 9(A)(l) of the con~·act between 330 f-Iudson/Pavarini and Atlantic 

requires defense and inde111nification for any ac~idents "arising in whole or in pa1 and in any 
' 

manner from the acts, 01nissions, breach or default of the [subcontractor] ... in connec ion with the 

performance of any Work." Notwithstanding thi~ provision, Atlantic raises a questi 11 of fact as 

to whether its war!( on the jobsite complied wit9 the co11tract ru1d thus, wl1elher tb contractual 

indemnification clause was triggered. 'fhus, 330 J.Iudson/Pavarini's 1nolion 1s enied as to 

contractual indemnitication. 

Additionally, that branch of 330 1~Il1<l~on/Pavarini's n1otion for summa judgment 

regarding Atlantic's failure to procure insurance i!s denied as inoot4 

'fl1e Court 110\V addresses 330 I·Iudson/Pa~arini's cross claims against Martin. 

4 Atlantic n1oves tbr st11n1na1y judgment on this is~ue, \Vhich the Court discusses belo\V. 
i 
14 
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Firstly, 330 1-Iudson/Pavarini's inotion for con1n1on la\v inden1niftcation aga'nst Martin js 

de11ied, since plaintiff did not suffer a grave inju~, and Ma1tin, as plaintiffs employ r, cannot be 

held liable under the \Vorkcrs' Compensation La-Lv § 11. 

As to 330 I:Judson/l)avarini's motion for ~ontractual indeinnification, the Co irt finds that 

3,30 }-ludson/Pavarini has established prima facid cntitle1ncnt to su1nmary judgn1ent based 011 the 

clear and unambiguous contract language, set fo~th in the General Conditions provi ion set fortl1 
' 

in Article 9(A)(1) of the c,ontract between the p~rties, which names 330 lfudson an Pavarini as 

additional insureds in Marti11's certificate insurahce. Notwithstanding tl1is provisio , tl1e record 
' i 

indicates that 330 I-ludson's defense is being proVided for by t11c insurer of Pavarini, th11s, there is 
' 

no liability for \vhich l\.1arlin rnust defend. F'tutper, the Court finds that there arc 'ssues of fact 

raised as to whether there have been violations tjf tl1e Labor Law by 330 Hudson/ )avarini, and 

\vhether the indem11it1cation cla11se set forth in th~ co11tract is triggered. 

Additionally, that branch of330 Efudson/Pavarini's motion for su1nmary jud ment 
' 

regarding Martin's tUilurc to procure insurance is! denied as n1oot 5 

Atla11tic's Motion to Disn1iss the thircl~Party Co111plaint of Pavari i and 
330/Pa':varitii 

Atlantic's 1notio11 for su1nmary judgn1ent ~o disiniss the third-party con1plain of Pavarini 

and 330/Pavarh1i 11as not established prin1a facie ~ntitlement to contractual i11de111ni ·cation, since 
' 

the record sho¥,rs, that tJ1ere is a material issue ofifact as to \Vhetl1er Atlantic breache its contract 

\.Vitb 330 1-ludson/Pavarini by failing to provide slip protection on the ramp as rcq1lir d by Article 
' ' 

l, l und Item 35 of the co11tract between Ll1e partieS. The Court notes that v.1hen a con ract requires 
' 

indemnification for injuries that arise out of th~ performance of \VOr!( by a subc 1tractor, the 

subcontractor is entitled to a t1nding of su~nmary judgn1ent dis1nissing ~he contraclual 

5 Maitin rnoves for sununa1y judginent on this iss~e, 1vhich the Court discusses below. 
i 
)5 
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.inde1nnification clai111s if there is no causal c911nection between any act or on1 ssion of t11e 

subcontractor and the accident (see A1urray v C.'it;i of NeH1 T'ork, et, cil.,43 AD3d 429, 31 [2d Dept. 
! 

2007]). Atlantic contends that the anti-subrogat!on iule bars 330 I-Iudson/Pavarini Totn seeking 

it1de111nity fro1n Atlantic (see Pennsylvania 4enera! Insurance Con11JanJ1 v Ai stin Po1vder 
' 

Con11Jany, et.al., 68 NY2d 465, 467 [1986]), sin~e Atlantic and 330 Hudson/Pavari!
1
i are insured 

by the same insurer for the same risk. In the casf at bar. the Court finds that the ant -subrogation 

rule does not apply since there is a question of fact as to Atlantic's liability, an \Vhich will 

dctern1ine whether Atlantic has a duty to in~en1nify. Accordingly, Atlantic'j n1otion for 

contractual inden1nification is denied, I 
As to the branch of Atlantic's motion for railure to procttre insura11ce, Atlant c has 

established its pritna facie entitlement to su1nn1ao/ judgn1ent since Atlantic procured insurance 

with an endorsement for "Additional Insured~Ov,iners, Lessees or Contractors" whic na1nes as 
' 

additional iI1sureds "ru1y person or organization Whom- [Atlantic] has agreed to inclu e as an 
' 

additional insured under a writte11 contract. .. " cdnsistent therewith_, the Certificate o Insurance 

annexed to tl1c n1oving papers, identifies 330 l-fu~son/Pavarini as additional insureds pursuant to 

the contract between Atla11tic and Pavarini Mcoqvern LLC. 1'he policy, bearing nu11bcr I·IDO 

025533847, was issued by ACE American Insurance C.01npany, effective Jant1ary 1, 2013 

through January I, 2014 at $5,000,000 per occur~ence/aggregate. Atlantic has establ sl1ed pritna 

facie entitlement to sum1nary judgment by submi~ting proof in admissible form of in urance 

coverage. Since no opposition has been subn1itte~, that branch of Atlantic's 1notion s granted on 

this issue. 

Martin's Cross Motion Fbr Partial Sun1mary Jutlgmcnt 
i 

Firstly, contrary to 330 l{udson/Pavarini'$ arguments i11 opposition, the Cou deems 

Martin's cross n1otion to be tin1ely, since it was tiled within 120 da:ys of the note ofi ·s11e. 

i 
16 
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, I 
'[he Court finds that the branch of Martinis cross motion seeking disn1issa'l o plaintiff's 

Labor l,aw 240(1) and 241(6) is granted, since ihbre is no opposition to the requeste relief 6 

Further, Martin's cross ;notion seeks disd1issal of-330 Hl1dson/Pavarini's si th (co1111non 
! 

la\V negligence), sevcntl1 (attorney fees), and cig~th (failure to proc1tre insurance) ca1 ses of action 

set forth in its third-party co1nplaint, together with the cross claims of330 H11dson a d Atlantic. 

Martin l1as demonstrated prima facie entit)ement to sumn1ary judgn1ent as to i s sixth cause 
' ' 

of action, since 330 Hudson/Pavarini's is barred [fron1 recovery because plaintiff di not suffer a 

"grave i11ju1y" as defined by Worl(ers' CoinpcnSation I,aw § 11, vvas an cn1p!oyee f Martin for 

i 
\vhom Workers' Compensation benefits and h~s been paid said benefits. As ' result, 330 

' 

J-1.udson/Pavarini' s sixth cause of action for con1111on law negligence is dismissed. M tin has also 

established prin1a facie cntitle111ent for disn1issal 4f 330 I-Iudson/Pavarini's seventh c, use of action 

for attorneys' fees. 'fhe Cou1t tinds that the relief requested in tl1e seventh cause of ction is pled 

in 330 Ifudson/Pavarini's fifth cause of action foj· contractual defense and indemnifi ation whicl1 

seeks "al! costs. ex-penses, disbursements, and attdrney fees." In oppositio11_, 330 I1ud on/Pavarini, 

fails to raise an issl1e of fact regarding Martin~s priina facie sl10\ving. Therefo , defendant 

Martin's cross 1notion disn1issing seventh cause dfaction in its third-party con1plaint is granted. 
' ' 

Finally, Martin has established p1in1a faci¢ entitle1nent to sum1nary jt1dgment for 

disn1issal of its eigl1th cause of action based on f~~lure to procure insttrance. Annex d to the 

111oving papers is a copy ofMa1tin's certificate of insurance which identities 330 I-Ju Ison/ 

Pavarini as an additional insured, pursuant to its Jontract with 330 I-Iudson/Pavarini l quiring 
' 

procurcn1ent of a co1nn1ercial general liability ins~1rance policy. 'I'he policy, bearing 1u1nbcr 

& The Cou1t notes that while plaintifrs motion notices oppJsition to third party defendant's Martin m ti on for 
' -sunnnary judgment, however, plaintiff opposition papers cc;intain no nrgumcnts, as to Martin's inotion to disn1iss 

plaintiffs Labor Law claims. Additionally, 330f·Iudson/Pa~arini this branch of Martin's motion. 

i7 
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4'I'C03A053288TIA2, was isstted by Travelers Indemnity Co1npany, effective June 0, 2012 

through June 30, 2013 at $2,000,000 per occurre1~ce/$4,000,000 per aggregate. The ourt notes 

that 330 I~Judson/Pavarini concedes, in oppositio1t, that Martin has produced a certifi ate of 

insurance \Vhich identifies Pavarini as an "additi~nal instu·ed" pursuant to tl1e contra t betwee11 

Martin and Pavarini. Thus, Martin has demonstr~ted its co1nplia11ce with tl1e contra tua\ 

agreement to procure liabilit)' insurance on behalf of the third-party plaintiffs, Ther fore, 

defendant Martin's cross 111otion for summary judgment disn1issing eighth cause ofaj tion 

asserted by Pavarini i11 its thirdwparty complaint i~ granted. 

As to Martin's cross 1notion for partial s~11nmary jttdgment seeki11g dismiss l of the first 

and second causes of actio11 cross clain1s of Atlantic in its anS\\'ers to the tl1ird pa1ty c n1plaint and 

third party amended co1nplait1t, respectively, th~ Court finds that Martin has estab ishecl 1)rima 

facie entitlen1ent to partial sum1nary judg1nent. 

Atlantic's first cross claim for con1n1on la\Y inde1n11ity is ba1Ted since plaintiff c id not suffer 

a "grave injury" as defined by the Workers' CoroPensation Law §1 l, was at1 employre of Martin 

and was paid Workers' Cornpensation benefits. Si~ilar1y, based on the same reasonin , the second 

crosswclai111 asserted in Atlantic's answer is also bi1rred. No triable issues of fact hav been raised 

by Atlantic. 

i 
Accordingly, tl1e sixth, seventh, and eight!~ causes of action in the tl1ird party on1plaint is 

disn1issed; the first, third, and fourtl1 causes ofactipn as set fort11 by 330 }Iudson in its ross-claims 

arc dismissed; a11d the first and second cross clainhs as set forth by Atlantic are dismi sed. 

8 
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Based on the foregoing, it is hereby; 

OllDERED,'that Plaintiff's n1otion granting sum1nary judgment on liabili pursuant to 
Labor Law 240(1) and 246(1) against 330 Hud~on/Pavarini is denied (Mot. Seq. 4); and it is 
furlher, 

ORDERED, that Defendant/Third Part)' Plaintiff 330 I-Iudson/Pavarini's 
sum1nary judgment dismissil1g Plaintifrs cla)1ns under Labor Law 240(1), 
200/Co1n1non la\V negligence and dismissing Qefendant/Third-party Defendants 
Martin's cross claims is denied (Mot. Seq.#5); anµ it is further. 

motion for 
46(1), and 
tlantic and 

ORDERED, tl1at Defendant/Third-part} Defenda11t Atlantic's motio11 f r sun11nary 
judgtncnt disn1issing Plaintiffs Labor Law Caus~s of Action ltnder Labor Law 240(1 , 246(1) and 
200/common law negligence and the Third-Party Con1plaint of330 I-ludson/l'avarini, ogether vvith 
all claims, and. Cross Clain1s is granted to the ·exfent of dismissing 330 I·Iudson/Pavl ini's cross­
clai1n for failure to proc11re insurance. In all othel• respects, defendant Atlantic's mot on is denied 

(Mot. S:q::~I:~'. :,:~rt;l:::.d-Party Defenda~t Martin's cross motion for parj· al sumn1ary 
judgment is granted dis1nisslng plaintiffs Labqr Law 240(1), and Labor La\V 2 6(1) clailns; 
dis1nissing the Sixt11, Seventh, and Eighth causes df action in the Third-Party Co1nplah· t of Pavarini 
and the Third-Party Amended Complaint of 330 l'-l\1dson/Pavarini; dis1nissing 330 H dson Street, 
LLC's I.;-irst, Third, and Fourth Cross Claims in it~ answer; and dismissing Third Pai Defendant 
Atlantic's First a11d·Second Cross Clain1s. (Mot. ~eq.#7). 

i 
This constitutes the decision/order o-fthe <!::ourt. 

ENTER, 

I-ION. KATHY l,!KJNG '-
J.S.C. \::, 

ttQN. KATHY J. Kl "' 
· ---. ,J.SC 
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