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At dn !AS Teifu, Part FRP 2 of the Supreme 
CouH: of the St~te of New York, held in and for 
lhe Colmty of :r<lings, at the Courthouse, at Civic 
Center, BrooklJ», New York, on the 3rd day of 
Augjust, 2020. · 

PRES ENT: 

HON. MARKLPARTNOW, 
ii 
!I 
11 
ii 
" 

q 
ii 
i' ;I 

" ii ---------------------J~~~l~e~ -- - -- --, -- ... - -- - -- -::8; 
ALEXANDER REICH, II 

ii I 
Plaiqti 

- against - ii , 
ii l 

559ST.JOHNSPLLLC,LATANYAtlE qi, I 

LENNOXPACIFfC, LLC, NEW YORK q:r Y !pEPART~EN1. 
or TAXATION AND FINANCE, NEW fo KICITY DEPARfTMENT 

OF HOUSING PRESERVATION AND :dE EL(JPMENT, i 
NE\V YORK CITY ENVIRONMENT A4 C NT:ROL Boi\RD !~ND 
"JOHN DOE" #1tlrrough12, tl1e la~it e~Ve namf1s be~ng 
fictitious and unknown to plaintiff~ tl e Piersons ~r cofPorations, 
if an~, having o: clai.ming an i11tertst in pr.lien upon !the 
premises, described 1n the compla!rt, ! : 

i1 i ; 

ii 
• 

q 
ii Defdn nts. · 

~h~ f ;11;~i~ -~~ fi1~d -~ -e~~ ~;ad _l_e _ -ij:- ------- - - - - - - -~ 
ii 

Notice of Motion/Order to Show <Ea se!Petition/ 
Cross Motion and Affidavits (Affifm ti~ns) Anriexe~--
Opposing Affidavits (Affirmation:) i · ! 

i ! : 

ii 
• 

Reply Affidavits (Affirmations),-l'-l-'----'----!---

DECISION AND ORDER 

Index No. 506861/19 

Mot. Seq. Nos. 1-2 

NYSCEF Doc. Nos. 1 

34-50 54-62 

63-76 77-80 

81 82 

i1 

Uport the foregoing papts 
' ' ' ii 

d~fendant 55? St. Johns!Place, LLC (St Johns), moves 
i I !! 

rn motion (mot.) sequence (sJtq. 
II 

entirety, and for such other ~n 

Defendant St Johns also move~, i 
<I 
:1 
i' 

i ' ii 
dne for an :order: (l);ldismissing this action in its 
: : ,I 
i ' . ~ . i i 

fµrther relief as this ;qourt dee1ns just and proper. 
• I " 

, : II 
rbot. seq. t~o, for an Qfder vacating a September 11, 
: : :1 

' i 
1 New York State Coltrts Electro11'c ilifig Document Numbers 

:! 
ii 
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ii 
'i 
ii 
:i 
" 

2019 ex parle order appointinglla e1eiver in thi~ mortgag~ foreclosure action, Plaintiff 

Alexander Reich (Reich) has op~o e4 both moti~ns, : I 
:1 i ' :; 
!I I Backgrou~1d 11 
ii ! ' :1 
ii -; 

!I (IJ 'i 
ii " :1 i :; 

On August 21, 2008, d~fi n~ant St Johhs, by md!nber LaTanya (a/Ida Tanya) 
'I I ' II 
!, i i :I 

Pierce (Pierce), duly executedlia d ~elivered tioth a $451Q,OOO promissory note and a 
ii i I jl 
:1 i ; ,; 

blanket inortgage natning Nec~a i1~ Corp. (N~Qhadim) 11 both lender and 1nortgagee. 

Tl1e inortgage, recorded in the qi ~egistrar's Office on NPve1nber 14, 2008, under City 
ii i I ii 

Registrar File Number (CRF1 0180004426315, covers !jhe premises located at 1308 

Caton Avenue in Brooklyn (Bl9fk s914, Lot 3J,'j '! 
i1 f 

1 )I 

On November 13, 2tl , feich, as l'fechadim ~orp,'s President, executed an 

assignment of the August 21, if 081 mortgage,:to himsel~, individually, "TOGETHER 
i1 i ! ii 

with the bond or note or obligrti n lirt said mottgage an11 the monies due and to grow 

thereon with the interest . .. " Ifs e NYSCEF .Qoc. No. ~' at 2, annexed as exh C to 

complaint herein), This mor\fa e I assignment was rec~rded in the City Registrar's 

Office on March 20, 2015, urd r ICRFN 2011 50000962~5, against all the properties 

subject to the blanl(et rnortgag~. H~wever, Rejcl1 gave d,~fendant Lennox Pacific LLC 

(Lennox), a written "collater11 s~ignment" bf the su~ject note and mortgage on 

December 12, 2014 , as securi,\y for a loan he' obtained from Lennox, This collateral 
!I' i I j! 
i I : !I 
11 i ' :1 

2 Tl1is blanket inortgage covered ~it er [two or up to five properties, but it is u11disputed that it 
covered the premises herein. 'I i ' ': 

I I '1 
i q 

I 2 ' I 

11
1 q 
ii ii 
:1 :: 
ii ii 
'I ,; 

:1 
q 
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ii 

ii :1 
ii -; 

11 q 
i1 ii 
:1 i :: 

assignment of the $450,000 not~ ndlmortgage 1vas also r~forded in the City Registrar's 

11 I . jl • 
Office, on June 4, 2015, under CJ N2015000! 89092, against all the properties. 

ii i. : ii -
:1 :; 

ii !I 
'I (2) ii 
ii ;1 

Plaintiff's complaint an<Jge (NYSCEF Doc. No. 1"J Reich complain\ at 8, ~ 34) 
ii i ' ii 
:1 i : ., 

that St Johns failed to inake par1 el~ of interest and prinitpal when d-qe under the note 

'I ' ., 
and mortgage, i.e., the first payjn ntidue Septer!lber 21, 2qos through the final payment 

ii I ' 11 
:1 i :; 

due at maturity on February 2\,j
1

.1· 0 91 !I 
r ii 

I ; :i 
Reich, as Nechadim co1., aFsignee, th~reafter cowmenced an action by filing a 

ii I : ]I 

summons and complaint in the ki g~ County Cl~rk's OffiqJ, on February 19, 2015, under 

index number 501910/2015. ~~£ n1ant City otNew Yoril after receipt of process, filed 

an answer containing two affir~iha ivP defenses On March~. 2015. St Johns served and 

filed an answer containing 15 ~ffi 1~ative defcn~es on Aprf 1 1, 2015, and, 10 days later, 
11 I :, 

filed a request for judicial inter,,Je tidn (RJI) as Well as a rrl©tion for discovery and/or that 
ii i : ii , I : .I 

action's dismissal. No other re e1dants have, appearcdilin that action, and a default 

judgment was previously grant~d n Rdch's fav6r against ~23 Throop LLC., a defendant 

therein. il1 I : ! I 
11 q 
11 ., ii 
I (J) I 1 

Reich sought to serve a 1~p !~mental smrtmons and!~mendcd complaint while that 

1notion \Vas pending, but St. JQb s Ucjected it. : However)iSt Johns thereafter served an 
,, : ' !1 

answer to the amended co1nplai t lwith the shine. 15 affir1native defe11scs, including 
ii ! q 

Reich's lack of standing to sue!la d ~tatute of tiµiitations, ihs well as a second motion to 
,, ! ' ii 
!I I' 

ii 3 !I ii ., 

!I 'i 
'I '! ,, ii 
!I !! 
!i d 

ii 
:: 
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ii 
ii -1 

iii ii 
I I • Ii 
ii I , i: 

dismiss that action. The dis1nit!
1
sa 1iotion was f enied, bu\ I the original discovery motion 

was granted to the extent that · e chi was to prqduce an 0R1g1nal signature for exe1nplar 
i1 i ; q 
:1 ' :; 

ii 11 
ii (4) " 
!I 'I 

purposes. 

ii i ii 
Reich, before producin~ t e i original npte for eifmplar purposes, moved for 

summary judgment dismissing Je n~ants' answbr. Defe~~ant St Johns cross-moved for 

. !I i , :1 
summary judgment under CPLR 3 l) (a) (3) for'plaintiffs)ack of standing as well as for 

other grounds. An October jo, 2~18 decisi0n and or~er denied Reich's summary 

judgment motion and granted t~e cr~ss motion3 : (see NYS~EF Doc. No. 36,. annexed as 

exhibit A to movant's mot seq.l~n ~apers). : ii 
Reich co1n1nenced the i~s anl action, while that d~se is on appeal, by filing a 

;, : : q 

summons and complaint in the ~(i gl County Clerk's Offi~es on March 28, 2019, under 

index number 506861/2019, pmjsu n1 to CPLR ~05 (a). This time Reich annexed a copy 
;, : : !i 

of the promissory note, mort~a e,I mortgage i assignme~~. collateral assignment and 
I , . " 

collateral security agreetnent t~I e ¢01nplaint ~s exhibits i.}\ tl1rough E, inclusively (see 

NYSCEF Doc. Nos. 1-6). ii ojing defentjant St J~hns filed an answer, with 
I . , 
II ii 

n4 defendant !Pierce filtj~ her pro se answer, also with counterclaims, on April 25, 20liP 
ii 
ii · !I 
'.I i ·! i !i 
ii i i ,i 
:1 ! ' ;; 

3 The decretal para~raph stated t~at th~ cross motipn ~as "g~~nt.ed. in its. entirety" which has 
caused some confusion on defencl.ian 's !prut. The t~rm ·'grant~:<l 111 its entirety" references the 
type of summary judg1nent given~ n t (he grounds :for it. Defendant had cross~moved in that 
prior action on two separate gror:: s, [standing m1~ statute ofl limitations. ·rhe decision and 
order, wl1ich granted summary ju g eht on standing and thus! mooted reaching the statute of 
limitations grounds, is currently 011 

a pe~l to the Secpnd Depart~ent, has been perfected, but has 
not yet been calendered for oral ar u eqt. : : : 

I ' I I ' 
:1 ! 4 ' .! 
ii ' !1 
ii q 
:1 :i ,, ii 
II II 
!! ii :i 

'i 
:: 

[* 4]



FILED: KINGS COUNTY CLERK 08/03/2020 11:16 AM INDEX NO. 506861/2019

NYSCEF DOC. NO. 84 RECEIVED NYSCEF: 08/03/2020

5 of 16

i1 
ii 

!I 
' :1 

counterclai1ns, on April 30, 20lr. 

No other named defendants hav1 a 

' ;1 

!I 

ii 
-1 

ii 
11 

Tpe instant 1~otion pra¢fice ensued shortly thereafter. 
i ; !i . ; :i 

p~ared in thi~ action. i I 

Disc11ssid11 

Defendant's Motio11 to Dismissil 

" ;1 ' ' (I} Ii 

Defendant St Johns seek~ t dismiss this 1action in ils entirety, pursuant to CPLR 
:I , : :1 
11 I . i· 

3211 (a) (7), (a) (8) and (a) (lOi ( e, August 9, !2018 affirtration ofmovant's counsel at 

1, ~ 2, annexed to 1novant's:1 at~ seq. one ;papers). j!However, that affi1mat1on's 
II : : :I 
i : : ii 

remaining paragraphs also argu~ r !dismissal based upon!Various defenses contained in 

CPLR 3211 (a) (3), (a) (4) andllca (i). Theref~re, this d~~ision and order addresses all 
II ' ' 11 
i1 ;! 
:1 ' 

i,.,'1' !I ii 
ii (2) d 
11 ii 

these sectio11s. 

I ' ' 'I CPLR 3211 (a) (7) -Failure to'.f't te!A Cause of Action . 
;; : ' i 

"On a inotion to!lct·s1~iss the co~plaint pJsuant to CPLR 
3211 (a) (7) for Jfii r9 to state ai cause of ~ction, the court 
must afford the pl ad1ng a hber~l conslrufit10n, accept all 
facts as alleged int;·t · ~leading to pe true, acpord the plaintiff 
the benefit of ev,ry p\>ssible infqence, anql detelinine only 
whether the factsi a alleged fit "[ithin any ieognizable legal 
theory" (Rabos v , R f!agels & B'(:tkery, Inc.)l 100 AD3d 849, 
851 [2d Dept 2(\~2 as amendedi 2013] [itjternal quotation 
1narks a11d citatiotjs mf tted]). i ! I 

'I ' ·! 

11Where evidentiat a~erial is submitted and.I considered on a 
motion to dismissj'la or):iplaint pur~uant to C~~R 3211 (a) (7), 
and the inotron its n~t convert9d into oq.e for su1n1nary 
judgment,4 the q1es iof becomes ~hether thf plaintiff has a 

ii I ' ,I 
41-Iere, this motion is not being tre~te aJ one for sunimary judg~~ent. 

ij I I ii 
i . 5 ii 

i .. '1 ii 
ii 'I 
:1 
' II 
'I ! 

" ii 
:: 
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ii 

ii ii a -. 
II 

!i . . . . . 
i1 i I i! 

cause of action, n~;!t ~ether the p~aintiffha~istated one, and 
UillCSS it has been : h Wµ that a Ina\erial fact a:$ claitned by the 
plaintiff.to be onelis not a fact at ~land u;ile!~ it _can be said 
that no s1gn1ficant1:ct1 p~te exists regarding 1t, ~Js1n1ssal shottld 

'I i ; :· 
not eventuate" (Ajfa ayfl Asset Jn4ome Fun~ JI, LP v HVS 
Tappan Beach, l'1f., 175 AD3d 1370, 13711t2d Dept 2019] 
[internal quotatio~,rn rks and citatipns omitte~]). 

11 i : ii 
A review of the detailed cor#pl iQt easily sdtisfies thd I above requirements, aS the 

complaint alleges the parties t1! t e ltransactioni Reich's ;landing, the existence of the 
I · · .1 
i1 i ; !I 

mortgage and note, a11d a defa~lt ui;ider same. i Therefor¢~ dis1nissal on this ground is 
ii i : p , I : ,I 

denied. !! ii 

II ii 
" (.J" i :1 '/ 
•• II 'I i . 

CPLR 3211 (a) (8) - Lack of P~rs nql Jurisdiction 
·1 q ! ' ' ., 

St Johns seeks dismissal~ n t lfor itself, but on behci(f of codefendant Pierce, who 
!' i i !i 
! I I :! 

has not 1noved for such relief. jG nqrally, there! is a prohi~ition on one party raising the 
I ' • !I 

legal rights of another party (s~e .i/. Society of Plastics J~dus. v County of Suffolk, 77 
;; : ' 'i 
'I ' i i' ! I I :! 

NY2d 761, 773 [1991]). Th~ t e~ry underlying this r~inciple is that a party lacks 
ii : ; :i 

standing to assert the rights of apo hct. 5 Here, ~t Johns cl~~rly does not have standing to 
;, : ' 'i 
'I ; I i1 

asse1t this defense for codefe9r t !Pierce, as /t is pers9ra1 to her. Further, Pierce's 

defense of lack of personal jur~sd ctlon has been waived ~or failing to inove to dis1niss 
:1 i ; 'i 
il : ' 'i 

within 60 days after serving he~ m sJcr, pursua~t to CPLJ~l321 l (e) (see e.g. Generation 
!I ; I ii ;I i . ,; 

Mtge. Co. v Medina, 138 AD3~ 6 8j 689 [2d Dbpt 2016])!1 Therefore, dismissal on this 
:1 i !! 
il : !i 

ground is also denied. !i I i I 
,, i d 
ii I !I 
i, i :1 

5 I--Iowever, that rule does not app~ h~re a pa1iy is: an assigne~ of another party and "steps into 
tl1e shoes of another party" (see 28'IN Y.!Prac., Cont1'act Law§ ]£i:2). 

'I I . II i . 6 ii I .. 
11 ii 
i1 q 
:1 ' ,, ii 
II 1• 
:1 ii :i 

'i 
!i 
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!i 

i.1 :I '! 

ii ii 
!I 11• 

" :1 ' 
ii i 
ii (4> I 

CPLR 3211 (a) (10) - The Gou~ 10~/d Nol Pr1ceed in 1Ii'f Absence of a Person Who 
!I : Sl1011ld,Be a Party,, 
i' 1 , 'I ;I ; I ii 

In the previous case, Leniho · P~cific I,LC iCLen11ox) ~as not 1nade a party. Reich 
11 I • :i 

only presented the collateral ass'.} 1n~nt agreem~nt, not th~icollateral security agrec1nent. 
i ' , ·I 

It appeared that Reich, withouil h vikg the ben~fit of revl~wing that collateral security 
11 I I !i 

• i i . .: . u 
agree1nent, had no standing a~i h ~ss1gned h1~ interest !'n the note and mortgage to 

i' ! : 1i 

Lennox. I-Iowever, Lennox h~~ oi been mahe a parJ i·and it appears all necessary 
'I ' , .. 

parties to this action have been~~ ed.6 'I 
;, ii 

Further. St Johns docs nq~ i e4tify the pa;ty alleged\t missing from this action nor 
'I . ' " 

provide a11 explanation as to t~e nepessity of that party. : I Therefore, dismissal on this 

ground is also denied. ii ! 
a . 
11 q 
i1 (5) Ii 
i! i ii 

CPLR 3211 (a) (3) -Lack otc1r citf 10 Sue (i·f· No Stan~ing) 
•I i , .; 

"A plaintiff establishcJI its i sta11ding ln a morlcrp
1 

age foreclosure action by 
ii I . 
:1 i ; .' 
il : : !i 

demonstrating that it is both thql h l~er or assigr)ee of the ~~bject mortgage or the holder 
ii i i ii 

or assignee of the underlying n~te at be time th~ action is ~ommenced" (US Bank N.A. v 
:1 i i !; 
:, : ' ii 

Guy, 125 AD3d 845, 846 [2r ~pt 2015] Uintemal q~otation marks and citations 

omitted]). "[T]o co1nmence ~ Drtclosure adtion, a plaintiff 1nust have a le.gal or 
. i1 I 1 11 

ii i : ii 
equitable interest in the mortg~fe' (peutsche Lfnk Natl. nrust Co. v Barnett, 88 AD3d 

'I ' . ,, 

6 Lennox's interest derives fro~ ei~h, and thu~ Lennox Jluld have been made either a 
defendant or co-_pla1nt1ff 111 this ac~'.,·rO ! ! I 

ii 
7 :.1. 

ii 
!I Ii 
ii ·1 
:1 

ii I . 
!i .I 
ii !i 

[* 7]
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ii 
ii 

!I 
" 

ii 

:1 I : 'i :, : : ii 
636, 637 [2d Dept 2011]). A f~re 11sure plaintirf establis1ies a legal or equitable interest 

in the mortgage "by demonstrdh g ~hat it is bdth the hol~er or assignee of the subject 
11 I I 1i 
:1 i i !; 

mortgage and the holder or assi~n e brthe undeJlying note[!either by physical delivery or 
ii ! . :I 
' ii 
:1 ! ' " 

exect1tion of a written assiijn e1}t prior td the coriimence1nent of the action" 
ii I 1 :! 
:1 i i !; 

(Citimortgage, Inc. v Stosel, !r9 4'o3d 887, f88 [2d 4rpt 20111 [internal quotation 

1narks and citation omitted]). 'riEi dr a writte11 [assign1nen;~ of the underlying note or tl1e 
ii i I ii 
:1 I : 'i 

physical delivery of the note Eri r lo the co1n~nence1nerii of the foreclosure action is 
'I ! I I' , I I ,I 
i i i ii 

sufficient to transfer the obligatjo "\US Bank, l'f.A. v Coziwmore, 68 AD3d 752, 754 [2d 
ii I I 'I 
:1 I : 'i 

Dept 2009]. "An assignment ~.:f njiortgage wi
1

lthout assi\*1ment of the. underlying note 
ii I ; 'I 

or bond is a nullity, and no intc~fs is!acquired b~ it" (Deutsche Bank Natl. Trust Co., 88 
ii I 1 :! 
·1 i : !i 

AD3d at 637; see q/so Bank off . vlSilverberg,
1 
86 AD3d ~74, 280 [2d Dept 2011]). 

Where a defendant raise~! st n~ing as a derense in a fp.otio11 to dismiss, "the burden 
:I I i ii 
!1 I , i: 

is on the moving defendant to ti st bllsh, prima ~acie, the llaintiffs laclc of standing as a 

matter oflaw" (Deutsche Bank , a I. ([rust Co. v:Murray, 1i76 AD3d 1172, 1173 [2d Dept 
ii : : :! : I ,. 

• !i • I I 1! 
2019], quotmg, New York Com1iu 11)! Bank v M¢Clendon,;p8 AD3d 805, 806 [2d Dept 

'I , , ,, ' I I ., 

; I : ii 
2016]). "To defeat a defendantjis n<)tion, the plaintiff ha~!no burden of establishing its 

'I ' ' :: i i i ii 
standing as a 1natter of law;ji r th~r, the 1no~ion will Re defeated if the plaintiffs 

;I ; I !i 

submissions raise a question o~ f; ct !as to its st~ding" cP}zttscl1e Bank Natl. Trztst Co., 

'I ' ' " . i· i i :1 
176 AD3d at 1173, quotmg Del1t ch'e Bank Trust Co. Ams; v Vite/las, 131 AD3d 52, 60 

" : : !; 

"I-fere, the II d fe~dants fail~d to mee~ I their burden of establishing, 
II : ' :i 

prima facie, that the plaintiff l~l< d !standing t~ co1nmendk this action. 'The attachment 
:i ! ' i 
ii 
~ I 

[2d Dept 2015]). 

" 8 

[* 8]
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ii 

ii 
ii 

i ii 
!I i ; ,; 

of an endorsed note to the comlra ntl in a foreclbsure actidh is sufficient to demonstrate, 
~l I · ,l-
il i i ii 
ii ! : ;; 

pri1na facie, that the plaintif~ a~ the holdbr of the!lnote when the action was 
I; i I ii 

ii i ! ii 
commenced"' (Deutsche Bank fa/. rrust Co., 176 AD3dlr 1173, quoting Bank of NY 

!J ! ' ;; 

Mellon v Chamoula, 170 AD3d!17 8, 1791 [2d Dept 20 l 9]).1 i In the prior action, the issue 
I; i I ii 
!i i i !; 

of standing was open to collatetaI attacl( as Rei Ph did natl ~ttacl1 the pro1nissory note to 
ii I : !! 
ii i i ii 

the co1nplaint. However, in tbl1s ction, Reich ;not only ~sclosed in the co1nplaint the 
ii i I ]i 
!i i ; ,; 

series of transfers of the note, ipe a~nexed a c(rpy of tl1e!Pro1nissory note, assignme11t, 
ii I : ii 
ii i i ii 

collateral assign1nent and colla~er I ~ecurity agteement t~!the complaint at the ti1ne of 
j! I ! ii 

filing. Therefore, dis1nissal on~.:! hi Jround is al~o denied. ! i ir I I : ! 
ii ! : ii 
ii :! 

1: <6J ii 
ii ii 

CPLR 3211 (a) (4)-Anotlter P~n irlgAction b~tween thelParties 
,1 I I 1! 
ii I · ,1 

ii ; i! 
CPLR 321 I (a) (4) statesllth t ! ii 

ii I ' ii , I ' ,. 
"[a] party may rnp for judgme*t dis1niss~9g one or 1nore 
causes of actio11 ~~s rt~d against liitn on the I !ground that ... 
there is another a~ti n !pending be:tween the i~arne parties for 
the sa1ne cause o41a tio'n in a court of any st~'te or tl1e United 
States; tl1e coutt ~e d ~ot dis1nissiupon thislground but may 
mal(c such order~~ j st!ce requires:." 11 

ii i ; ii 
ii ! : ;; 

Here, the other pending action i~ t e ~ppeal oftqe dismissdi of the 2015 action b.efore the 
!! ! ' i! 
i! i,, ' ;: 

" ,:! ii I 
ii ii 
ii i! 

"Dismissal is always di~c tiPnary, as the statute i,·,s
1
1 

pecifically provides that the 
I i I ~ 
!; I ! ' ' 

court '1nay' dismiss the actio~~ otj 'shall.' I~ exercisi9~ that discretion, courts 1nay 
ii i i ii 

exrunine the circu1nstances ltn~er which the se~o11d actid.h is brought" (Hon. Marl( C. 
ii I : ii 
" ! ' ;; 

Second Department. 

, i 
! i , 

9 i ! 
i I 
i 

ii ,, ' 

' 
: I 
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ii 

ii 
:i 
" " ;; 

ii i ' ii 
Dillon, 2019 Practice Commeniar esf McKinney's Cons Ij~ws of NY, Book 7B, CPLR 

I! i i ii ,1 • ' ,, 

C3211:15). Clearly, this acti<l,n qs instituted to corredt the infirmities of the 2015 
I; I 1 ii 
i1 i : :: 

action, a11d should the decisio11 lin h~t action be :affirmed, Plaintiff \vould presu1nably be 
ii I · ·I 
ii i i ii 

entitled to a six-1nontl1 windoJJ. t ijeco1nmenc6 pursuant!~o CPLR 205 (a), and if not 
ii i ' ii 
ii i : ,, 

affinned and the prior action is ~ei st~ted, these ~ctions cruiibe consolidated as the parties 
ii I ; i! 
ii i i ii 

in each action are not identical. ii hetefore, and ;in the coutf.'s discretion, dis1nissal based 
!i i I ii 
" ' ' .' ' 

upon CPLR 3211 (a) (4) is deni~d at fhis time, V.:ith leave tlj renew at a later date after the 
ii I : i! 
i! i i ii 

appeal is decided. ' i I 
·: 

; 

:: i (7) : 
ii I : ! 
ii ' 1 I 

CPLR 3211 (a) (5) -Statute ofi,-i ilations, Co/tateral Esti;Jppel, and Res Judicata 
' ' ' ' 

ii i ii 
"On a motion to dismiss pu surnt to CPLR 3211 (ali\5), the moving [party] must 

ii i : !! 

establish, pri1na facie, t11at thW ·m~ in whictj to comn}Fnce an action has expired" 
ii ii 

(Romanelli v Disilvio, 76 AD3~ 53~ 554 [2d Dept 2010];[internal quotation marks and 
!i I : '1 
ii i 'I 

citations 01nitted]). "The burd~n h{{n shifts to the [non1n<?rant] to aver cvidentiary facts 

ii ii 
establishing that his or her caµs of action fal!ls within ~n excepti·on to the statute of 

ii i : !i 
ii i : i! 

li1nitations, or raising an issue o]f£ ctias to whether such a~:exception applies" (id.). 
11 : ; :1 
'i i i :: 

"The statute of li1nitatio~s n a mortgage foreclosur~ action begins to run ffo111 the 
I! i : !I 

due date for each unpaid inst~ll n~nt, or fro1~ the ti1ne! I the mortgagee is e11titled to 
11 ' . ii ., ' ' ,, 
ii : ' 'i 

demand full payment, or from ih date the mortgage debt!ihas been accelerated (Plaia v 
ii ! i j! 
!I I I :! 
·1 ' ' 11 

Safonte, 45 AD3d 747, 748 [2dj epl 2007]). It is "well $ettled that, even if a mortgage 
ii ! ,; 
II : :1 

is payable in install1nents, onc~j a inhrtgage :debt is accelei~ted, the entire a1nou11t is due 
ii ! I i 
!1 
ii 

" IO 
ii 

; 

:1 
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ii 

ii 
ii 
ii 

" :; i! i' 

and the Statute of Limitations !pe i1s to run oh the enti~f debt" (EMC Mtge Corp. v 
ii ii 
i1 ! ! ,; 

Patella, 279 AD2d 604, 605 rnd Dept 2001] [internal ci~ations omitted]). "Once the 
Ii i I ii 

mortgage debt [is] acceleratedJ
1
i t e ~orrowers': right andiiobligation to make monthly 
. ! ; ii 
jl : , 11 

installments ceased and all su1~s edame i1n1nediately dudl and payable" (Federal Natl-
ii i I q 
ii i i i; 

Mtge Assn. v Mebane, 208 AD2~ 921894 [2d D~pt 1994] ~jnternal citation omitted]). 
ii i i ii 

The statute of limitations!iis i'4 years frortj the due d~te of each unpaid installment, 
Ii i I Ii 

or if acceleration has occurre~( ix (years frortj the date !Pf acceleration on the entire 
ii ! : !! 
!! ; i ii 

balance then due and owing (s~e dldman Sachs Mtge. C~. v Mares, 135 AD3d 1121, 
ii i ii 

1122 [3d Dept 2016]; see also, p L4 213 [4]). i Accordin& to the complaint, the subject 
·1 ' ' 11 
l1 ! i :i 

mortgage was given on Aug~ft 2Ii, 2008, ar\d was a ~ix-month balloon mortgage. 
ii i : !I 

Defendants failed to make any ~ay ~nts, the fir~! being du~ on September 21, 2008. By 
!1 I I 1! 
ii i : !! 

its terms, the note and inortgafe wfre accelerfted and ~e principal and accu1nulated 

ii i I ]i 
interest became due on Febrfu.ru !21, 2009, ! and since! there is no evidence that 

II i : i! 
ii i ; ii 

acceleration occurred before th~t ate, the statut~ of li1nita'.lions on the principal balance 
II : . ! :I 
ji ' ' :! 

expired on February 21, 2015. /! ii 
ii 1 !I 
ii i : ii 

The prior action on appe~I a~ eommenetjd on Feb"lf'Y 19, 2015, two days before 

the expiration oftl1e stat11te oflibi atlons.7 The~efore, the ~rior action was ti1nely. 
!i ! i :i 
!i 1 i! 
ii ii 
ii d 
i1 i ' ,i 

7 It appears that the statute of Iin1ta io~s has run op the indiv1:dual monthly interest payments 
between September 2008 ai1d Jan1;1a 2,009. Howe:ver, pursua,f)t to paragraphs 9 and 9a of the 
mortgage rider, it appears defen~a ts ihave waiv~d any def¢hse based upon the statute of 
li1nitations, as those paragraphs ea~h ta(e_tl1at [t]l1e I}lf0RTGAQ:0RS expressly v-,raivc[] the right 
to interpose any defense based #n any statute o~ limitation~! or any claim of !aches" (see 
NYSCEF Doc. No. 48, Mo~gagej:w thjRidcr at 9-~0, an11exe4! as exhibit M to affirmatio11 of 
movant's counsel acco1npany1ng t~e 1 o~. seq. one p~pers). ii 

ii i 'I 
ii . 11 i ! 

q 
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ii 

ii 
ii 
:i 
' 

i' i : ii 
CPLR 205 (a), entitled n~\v ac\ion by plaiittiff, provi~es: 

i! i i ii ,, . ' ,. 
"If an action is ti~e y ico1mnence4 and is te,~uinated in any 
other 1nanner thaniib aivoluntary ~iscontinu~}1ce, a failure to 
obtain personal ju~is iction over thb defendaqt, a dismissal of 
the complaint for!in gl~ct to pros~cute the a4tion, or a final ,, . ' ,, 
judgment upon tJi:e n~rits, the plaintiff, or~I if the plaintiff 
dies, and the caust f ~ction silrvi~es, his ot1 I her executor or 
administrator, 1na* 01\i1nence a Qew actioU I upon the same 
transactio11 or o:Cc rrence or s~ries of !transactions or 
occurrences withi~ s x juonths aft~r the tcrrnJPation provided 
that the ne\v actiq,n quid ha-Ve tieen ti1nely! com1nenced at 
tl1e ti1ne of com1n~n e1~ent of the ~rior actiotj land that service 
upon defendant ii ff~cted withip such six-month period. 
Where a dismissa~ i o~e for 11egl~ct to pro~~cute the action 
made pursuant ttj ulci thirty-twtj hundred I !sixteen of this 
chapter or otherwise the judge shall set forth on the record 
the specific cond4ct c~nstituting t~e neglect~l 'vhich conduct 
sh.all derr~~nst~ate!( a gd:neral pattefn of deiaIT in proceedi11g 
with the l1t1gat1on.11' 1 1 ii 

" ' ' ;; ii i ' ii 

Tl1e prior action was dis1Ais ed on Octobe~ 23, 20I8tithe day the order was entered 
II ! i ,! 
i1 i ,i 
Ii , ' :I 

in the Kings County Clerk's Otlj)c s. i This actioh was comfl>enced on March 28, 2019 by 
i! i : ii 

purchase of an index number a[td filing of the ~ummons !ind complaint with the Kings 
I! i i ii ,1 • ' ,, 

County Clerk's Offices, Reich~ u dbr the CPLR 205 (a) iibe frame, had until April 23, 
:! i ; ii 

2019 to comrnence this action; t~e ef~re it is ti1n~ly tinder ttte statute. 
ii i ; ii 
i1 ! : ;; 

However, St J oh11s argu~s h~t the prior iaction wa$1 dismissed on the merits and 
! ! ! ~ ) ! 
" I ' '' 

therefore, CPLR 205 (a) does 101 a~ply, St Johns claimilthat since the motion, which 
ii i i ii 
ii ! ' ;; 

resulte.d in the dismissal order, ~ s qne for surnmary judgment pursuant to CPLR 3212, 
Ii ' I ii 
:1 i ' 1! 

and not dismissal pursuant to Cf R ~211, it is t)le equivalRnt of a trial and therefore has 
ii i ; ii 

preclusivc finality under both tlie prtnciples of ;es judica(~ and collateral estoppeL St 
ii I ii 

12 

" !I 
ii 
' 

ii 
' 

:1 
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ii 

ii 
q 
ii 

i: i :: 
Johns fu1iher argues that since !~t nertioned so !many diff~rent grounds in their inoving 

ii i i ii 
ii ! ' ;; 

papers, relief was granted on t~o e 8rounds evbn though: !he decision and order 11ever 
I; ' I 11 
!I i : !i 

reached those argu1nents. Suchla o~ition is without 1neritl{see n 3, supra). 
;I I ; ,1 
jl i i ii ,, . ' ,, 

Tl1e sole grou11ds for distln.i sa~ of the- pri6r· action Was based on Reich's apparent 
11 ' : 11 
!I i : !i 

lack of standing as a result of a!,l;si ning the pot~ and 1nort~age to Lennox on November 
ii i ; 11 
ii i ; ii 

13, 2014. The "granting in it~! e titety" langupge contai»ed in the decretal paragraph 
Ii i I 11 
!I i : ;; 

referenced the type of summajy ju:dgment gr4nted (i.e. I !full or partial), and not the 
ii I : ii 
ii i ; ii 

grounds upon which it was gl ted. Similarly, "[u]nder the last antecedent rule of 
ii i ii 

statutory construction ' .. , rela~iv ard qualifyi+g words ~t clauses in a statute are to be 
ii ' · 'I 
ii ! i ii 

applied to the words or phrase$ i i~ediately pieceding, a;l,ld are not to be const1ued as 
!, ' ' ' 
ii ii 

extending to others more rem<lte' Jco/on v Martin, 35 \N"Y3d 75, 2020 NY Slip Op 
!! i I !! 
;I i ; i! 
ii ; ; 'i 

02681, *l [May 7, 2020] [inter1~1 uptation rnar\cs and cita~ons omitted]). 
i' ii ,! ' ' ,, 

Such a dismissal on stan~i g grounds falls under QPLR 3211 (a) (3) as a lack of 
11 i : !! 
;I i ; i! 

capacity to sue (see Security Ba. Natl. Bank ;v Evans, ~I AD3d 278, 279 [!st Dept 
II , · ,1 
ji i i !! 

2006], appeal dismissed 8 NY3# 37! [2007] ["1he doctri#e of standing is an element of 
!I i 1 !! 
;I i ; ii 

the larger question of justiciab~li a\id is desighed to ens\lre that a party seeking relief 
• II : ; :1 

has a sufficiently cognizable st~lc iJ the outco1~e so as tol ~resent a cot1rt with a dispute 
ii i : !! 
ii i ' i! 

that is capable of jt1dicial re~pl tiQn'"]). Dis~issal on!lsuch grounds is not a final 
!! ! : :1 
i! i I :i 

judg1nent on tl1e merits and t~er ftjre, does n~t ha,re ei~per res judicata or collateral 
II i : ii 
-1 ' ,, 

estoppel effect (see Brown v L~th rqn Med. Ct1i., 107 AD3d 837, 838 [2d Dept. 2013]). 
II : ii 
'I , ;; 

13 

:1 
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The other three grounds under ip 
this ground is thus also denied. 

ii 

ii 
q 
ii 

i i' 

izj 205 (a) arcl likewise ihapplicable, and dismissal on 
I ; ii 
i ; ii ' ' . . 
i q 

·1 

(8) ii 
:1 
!! 

Defe11dant's Motio11 To Vacateifl1 A~poi11tmen( of a Rec~~ver 
Ii i ' ii 
!I i ' !; 

On September 11, 20J9j] t e icourt (Vaughan, J.), '4igned an order appointing a 
ii I ; ii : i i ii 

receiver in this action. The ap~li at~on tnad.e b)f Reich w~$ ex parte, after service of the 
i! i I ii 
!I i : !i 

summons and complaint, and jm s~ant to parqgraphs 5 i:/n<l 13 of the mortgage and 
;I i ; ii 
!! i i ii 

paragraphs JO and 22 of the 1~pr gage rider. ~t Johns owects in mot. seq. two to the 
i1 i : ii 

order - in additio11 to the grWu ctd contained ]in its moti~n to dis1niss in 1not. seq. one 
'I I ~ ii ' ' ' ·-ii i ; :1 

- based on CPLR 6401 (a). 8 Ii pecifically, S( Johns clai/ns that there is no need for a 
i! ii 

receiver since the premises is oWn · r bccupied atld not in d~nget of being "re1noved fro1n 
!I i 1 !! 
ii i ; i! 

the state, or lost, tnaterially injufie oridestroyed.~' i.
1

1 

I; 

i1 -; 
II ii 

8 CPLR 6401 (a) states ii ii 
"Appoint~ent of "t pofary :eceive~·; joinder. Rr mo;ing party. 
Upon motion of a re1so? having an :apparent 1~terest Ill property 
which is the subjec~ o a~ action in tlie supreme :Qr a county court, 
a tempora1y receiv~r f ihe property ;may be apj:i,ointed, before or 
after service of suijp. onb and at anf time prio~ to judgment, or 

• ;, : : '·i 
during the pendency fan appeal, where there ~;s danger that tl1e 
property will be re$o. e~ from the st*te, or lost, !*1aterially injured 
or destroyed. A n1Pt1 n:made by a rerson not &lready a party to 
tl1e action constitu~s aniappearance ji11 tl1e acti9~ and tl1e person 
shall be joined as a Pa .)' i i ! 

!I i !! 
ii i ii 
ii . 14 ii 

q 

:1 

[* 14]



FILED: KINGS COUNTY CLERK 08/03/2020 11:16 AM INDEX NO. 506861/2019

NYSCEF DOC. NO. 84 RECEIVED NYSCEF: 08/03/2020

15 of 16

ii 

ii 
ii 
:i 
" i! i :: 

Reich counters that the )ja plication was: not rnad~I pursuant to or goven1ed by 
11 ! i ii 
ii ! : ;; 

CPLR 6401 (a), but Real Propdty Law (RPL) § 254 (I 0)9 ~nd Real Property Actions and 
ii i : ii " ' ' ' ii I , :' 

Proceedings Law (RP APL)§ 1~p5 (1~ 10 and the ~forementi~ned mortgage paragraphsu 
ii i i ii 

It is a basic tenant ofstaft ryf constructi~n that whff two or 1nore statutes appear 

:i i ' : :: 
to control, the more specific pr¢v sitjns [RPL § ;254 and RPAPL § 1325 (l)] control the 

'I I ; ii 
!. i i ii 

more general one [CPLR 6401 a)] (see Edmond v Uni(ed States, 520 US 651, 657 
ii i I ii 
ii' i ' .' 

[1997]; see also Islam v Optio't! nt Mortg. Cprp., 432 TI Supp 2d 181, 192 [D Mass 
:1 i : ii 
ii i ; ii 

2006]). Further, the language ~f PLR 6401 (a) seems tdisupport the conclusion that it 
i! i : !i 

was intended for personal cha~el ak real prop¢rty canno~ relocated outside the state, 12 

:1 I I 1! 

. ! i ii 
whereas both RPL § 254 and mjA Li§ 1325 (!) ,specificall~ deal with real property. 

I; -i 
• 

i! 
ii 
ii 
Ii i) 
ii i ii 
11 i : !i 

9 RPL § 254 entitled "Constrttcti~n oficlauses jn rhortgages d~d bonds or notes," provides in 
subparagrapl1 10 that: "Mortgagte nt~tled to app9in1ment o~lreceiver. A covenant 'that the 
11old_cr of this mortgage, in any afti ~ to foreclose !it, shall bej fnti~led to tl1e appointm~nt of. a 
receiver,' must be construed as m~a 1n~ tl1at the mortgagee, h~~ 11e1rs, successors or assigns, in 
any action to foreclose the mort~a e, ~hall be entitled, withci4t notice and vvitbout regard to 
adequacy_ of any security of the d 

1
bt toi the appbint~'nent of a r~~e~ver of tl1e rents a11d profits of 

the premises covered by the inor a e;:and the. rents and profits tn the event of any default or 
defa11lts in paying the pri11cipal~ i tej·est, taxes, iwater rent~~ assess1nents or pren1iums of 
insurance, are assigned to the hol~er of: the moftgage as further; security for the payment of tl1e 
indebtedness." i! I ! !I 

11 i ; q 10 RPAPL § 1325 (I) states th~1t '[wJhere the a4tion is foi:1the foreclosure of a nlortgage 
providiI1g tl1at a receiver may ~e appointed witµout notic~~ notice of a motion for such 
appointment shall not be required.]!' I ! i I 

:1 i : !! 
11 § 5 of the mortgage and § 10 jpf th~ mortgage ~ider botl1 tf~ck the lm1g11age of RPL § 254 
exactly. !! ' · :) 

ii ii 
12 W11ilc real property ca11 be lost 4u toideed tl1eft, it cannot be )Pst by misplacement. 

:1 i : !! 

ii 1 t 5 ' i I 
ii 
• 
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ii 

ii 
q 
:i 
" ;; 

Under those statutes, aJi ell as the applicable 1~brtgage paragraphs, Reich is 
ii ! , ,I 
11 ; ! ii ,I ! , ,; 

entitled to have a receiver app~in edj without ndtice to St ~ohns or the other defendants. 

1'herefbre, this inotion is denied
1
iin it~ entirety. ii 

!1 ! ii 
Ii (9) !I 
ii ii 
!I i ;; 

St Joht1s re1naining con~e ti9ns concern: ng the altiegedly fraudulent docu1ne11ts 

utilized by Reich in this acticln, s~ecifically the collate:~al assigrunent and collateral 
i! i I ii 
11 i ; !i 

security agreement, concern ~.ac u~l issues rtjore appropriately resolved at trial, as 
;I i : i! 
ii i i ii 

opposed to a inotion to dis1ni~s. +.dditionally, St JohnS!' contention that there is no 
I· i I ii J ' 

difference bet\veen "effectuateq" nd "co1npletci" in the s~~tutes pertaining to service of 
!,I I I ·! ' i : i! . ii 

process is also \vithout inerit. tc or~ingly, it is: ii 
11 i : i! 

ORDERED that St. Joh~s Qtion, 1not. Seq. one, ttjidismiss Reich's complaint, is 
:1 ! I ii 

denied in its entirety; and it is 1rt eri 1 I 
i1 ii 

ORDERED that St. Jo~r' ' 1~otion, moti seq. 2 toi~acate the order appointing a 
!I i I !! ; i : ii 

receiver in tl1is matter is also de~i d ~nits entirety. i I 
ii i I ii 

This constitutes the deci~~o ahd ordet of~he court. ii 
ii : ii 
ii " I EllN 
Ii ii ., 
11 
!I 

16 

H\\n. Mark!. Par now 
i J. S. C. 

ii 
I 
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