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At 4n: JAS Term Pait FRP 2 of the Supreme
Court of the State of New York, held in and for
the County of Kings, at the Courthouse; at Civic
Center, Brooklyn, New York, on the 3rd day of
August, 2020. |

PRESENT: g
HON. MARK L. PARTNOW, ;_ ;
§

Justige. _.
-------------- .—---'-------------_---q;--_-.--.----_-X
.ALEXANDER REICH - ]
'_ _ ! DECISION AND ORDER
Plaiftiff, | }

_ against - Index No. 506861/19

559 ST. JOuNS PL LLC, LATANYA FIERCE, . . Mot. Seq. Nos. 1-2
LENNOX PACIFIC, LLC, NEW YORK ¢ITY I)EPARTMENT
OF TAXATION AND FINANCE, NEW YORKICITY DEPARTMENT
OF HOUSING PRESERVATION AND EVEL OPMENT, 2
NEW YORK CITY ENVIRONMENTAL | CONTROL BOARDAND ?
“JoHN Dog” #1 through 12, the Tast twelve names being ‘
fictitious and unknown to plaintiffy the persons or colporations, |

i
if any, having or claiming an interést in or lien u_p_on the g
z

i
H
i

{
z
|
|
|
1
z

preniises, described in the complaint,

Defe-.ndant_:s. : _ 1
The following e-filed papers read liergin: -
Notice of Motion/Order to Show Cau sefPeutlon}

3 NYSCEF Doc. Nos.'
i
Cross Motion and Affidavits _(Aff F'm t10n$) Anqexei ‘ 34-50, 54-62

Opposing Affidavits (Affirmationg) j 63-76.  77-80
Reply Affidavits (Affirmations) 81, 82

z
Lo !

Upon the foregoing papérs, defendant 559 St: Johns PPlace, LLC (St Johns), moves.
o o |

in motion (mot.) sequerce (s¢q.) one for an jorder: (l)idlsmlssmg this action in its

_ . : Ll
entirety, and for such other gnd fyrther relief as this gourt deems just and proper

i

' New York State Courts Blectronjc Izi.li'ngé Document Numbers

:

f _ i ) o
Defendant St Johns also movey, in mot. seq. two, for an oii*de'r- vacating a September 11,

| : z

|

|

|

z

51
!5
ii

1
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2019 ex parte order ‘appointingia receiver in thik mortgagg foreclosure action. Plaintiff
' i

Alexander Reich (Reich) has op

]

osed both IT;lOtiOl’lS.
Background i

@) |

On August 21, 2008, d.:fe:ndar__it' St éthns, by mejz;?nb'er LaTanya (a/k/a Tanya)

Pierce (Pierce), duly executed|and deliveréd hoth a $‘457{i0_,-00_0 promissory note and a
: |

blanket mortgage naming Nechadim Corp. i'(_Ncqha-dim)' aé both lender and mortgagee.
A ) &
_ | |

The mortgage, recorded in the Gity Registrar’s Office on November 14, 2008, under City
: E

Registrar File Number (CRFN) 2'00800044;2635,_ COVErSs. ﬁhe premises located at 1308
; i

Caton Avenue-in Brooklyn (Blogck|5074, Lot 3).2

B SR

On November 13, 2014, Reich, és Nechadim (40_1_-'.13.’_5- President, executed an

H

assignment of the August 21, 2008 mortgage,  to himself, individually, “TOGETHER
with the bond or note or obligatipn |in said' mortgage and;the monies due and to grow

thereon with the. interest. . .” [sde NYSCEIF Doc. No.

e

, at 2, annexed as exh C to

1153

i ! _ e
age rassignment was recorded in the City Registrar’s
B !§

Office on March 20, 2015, upder CRFN ;20‘150‘000962:555,_ against all the properties

complaint herein). This mort

subject to the blanket mortgage. |However, Reich gave défendant Lennox Pacific LLC

:
i

. _ ) j _ 1
{Lennox), a written “collaterdl assignment” of the subject note and mortgage on
: ' 5 |

December 12, 2014 , as securily [for a loan he| obtained from Lennox. This collateral
H
2 This blanket mortgage covered githerjtwo or up to- five properties, but it is undisputed that it
covered the premiscs herein, S i

2 !
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assignment of the $450,000 notk and -mﬁrtgafgeiwas. also rei?é:orded in the City Registrar’s
Office, on June 4, 2015, under RFN 2’0150(?01._890'92, aga; lest all the properties.

@) !

Plaintiff’s complaint alldges (NYSCEF Doc. No. 1} Reich complaint at 8, § 34)
o ! '

that St Johns f4iléd to make payment of interest and prin(i;?p‘al when due under the note

_ |
and mortgage, i.e., the first payment due September 21, 2008 through the final payment
Py t

due at maturity on February 21,2009 i j;
Reich, as Nechadim Corp.’s assignec; thereafter coér%imenced an action by filing a
o i
sumimons and complaint in the Kings Cou‘nt}} Cli:'r'lc"s Ofﬁc(j: on February 19, 2015, under
' i
index number 501910/2015. Defend ant.C-ity :of.N'ew Yorkj after receipt of process, filed

an answer containing two affiriative defenises on March 6, 2015. St Johns served and

1

H _

filed an answer containing 15 -afﬁrrmative.defenées on April 1, 2015, and, 10 days later,
filed a request for judicial interyention (RJI)as well as a motion for discovery and/or that
aclion’s dismissal. No other defendants have ap_peared*;in that action, and a default

judgment was previously-granted in Re'ich’s-éfavdi)r -a'gains_t_1{2'3 Throop LLC-._,-.a defendant

1
!
3

)
1

therein.

. : ! . . L . .
emental summons and:amended complaint while that
: i

=3

Reich sought to serve a sup

motion was pending, but St. Jghns tej ected. it. E'Ho'w'c-ver, 'St Johns thereafter served an
H i

answer fo the amended complaint with the same 15 affirmative defenses, including

|

Reich’s lack of standing to sue;and statute of limitations, és well as a.second motion to
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5
: 5

dismiss that action. The dismigsal motion was denied, 'bug gthe original discovery motion
_ ”

was granted to tlie extent that Rejch was to produce an o*lginal signature for exemplar

!

§

purposes. : i

)

i
|

;
!

Reich, before producing the 'o_r-iginzil. note for ex?mplar purposes, moved for

_ jz
summary judgmerit dismissing defendants’ answer. Defen tiiant St Johns ¢ross-moved for

H

—_

suiminary judgment under CPLR 321] (a) (3) 'Tbréplaintiff' 5 lack of standing as well as for

R i
other grounds. An October 10, 2018 decision and order denied Reich’s summary
' 5 |

judgment motion and granted the cross motio’nl-‘éj(see._ NYS:(TLJEF Doc. No. 36, annexed as

3]
it

exhibit A to movant’s mot. seq. Drie papers)_; iy
i

i

Reich commenced the instant actlon, whlle that case is on appeal, by filing a
| 52

summons and complaint in the Kings County Clerk’s Ofﬁces on March 28, 2019, under

: 5

index number 506861/2019; pussuant to CPLR 205 (a). Thls time Reich annexed 4 copy

*s

of the promissory note, mortgage, mortga_ge asslgnme_%t, collateral assignment and
: |

collateral security agreement to| the complaint as exhibits A threugh E, inclusively (see

i
H

NYSCEF Doe. Nos. 1-6). Moving dei"enc_an't St Jé)ihns- filed an answer, with

: |
counterclaims, on April 25, 2019 and defendant Pierce ﬁl_qt;fl her pro se answer, also with

51
!5
1
|

* The decretal par agraph stated tl‘;at the cross motion was gr" nted in its entirety” which has
caused..some confusion on defendant’s ‘part The term ° granted in its entirety” references the
type of summary judgment givenj not ihe grounds for it. Defendant had cross-moved in that
prior action on. two separate.grounds, standing and. Statute of’ limitations. The decision and
order, which granted summary Juigment on standmg and thusz inooted reaching the statute of
limitations grounds, is currently orl appcal to the: Secbnd Department has been perfected, but has
not yet been caléndered for oral argument. _- /]
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counterclaims, on April 30, 2019.

No other named defendants havg a

Defendant’s Motion to Dismiss

Defendarit: St Johns seeks t
3211 (2) (7), (a) (8) and (a) (10} (:
1, § 2, annexed to movant’s
remaining paragraphs also argu
CPLR 3211 (a) (3), (2) (4) and

these sections.

CPLR 3211 (u) (7) - Failure to

theory" (Rabos v R&

Ly

S

S

"On a motion toidi

3211 (ay (7) for failuré

hle

must. afford the.
facts as alleged in

whether the facts]as

851 [2d Dept 2012
marks and mtahoqs ¢
i
!
"Where ev 1_de_ntlar!{y
meotion to dismiss

and the motion jis.

judgment,’ the quest

4Here, this motion is not being tred

teq

for

)

thie ¢

the benefit of evéry

ma
ac

hpe

NEE

ol

e
5111

ad

P
a

n{
101

1 a8

dismiss this

3). T-"héref(

ared in:this

@)
A-ugus_%[ 9,

seq. ore

dismissal b

?)

to state a
ing a liber
yleading to
hssible infe
leged fit w

R Bagels & B
, as amended
)'m1tted])

ot converte
n becotmes

s
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i
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tice ensued shortly thereafter.

@s entirety, pursuant to CPLR

2018 afﬁrmatlon of movant’s counsel at

papers).

ased upon;)

e, this. de

A iCauée ofA'ctian-

cause of
al constru
he true, ac

ithin any
plery, Inc.

terial is: submitted and
omplaint purs

Oneffor;. summary judgrilg_cnt_.

rence, and

uant to CE
d info one for summary
whether the plaintiff has a

s
jE

i
yarious defenses

!5

f
j!
i
j?

s
5
i
i
i

!5

iss the- complalm pursuant to CPLR

dction, the court
ction, accept all
gord the plaintiff
determine only
cognizable legal
100 AD3d 849,

-

2013] [ir:_l ternal -quotation

Econ31dered ona
LR 3211 (a) (7N,

3! However that affirmation’s

contained in

_§:1s-i0n and order addresses -all
i
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cause of action, not whether the plaintiff hasistated one, and
unless it has been ,howfl- that a material fact as claimed by the
plaintiff to be onejis|not a fact:at all and unless it can be said
that no significant digpute exists regarding it, dismissal should
not eventuate” "(A:%ralaya Asset Income Fund) II, LP v HVS
Tappan Beach, Ing.,| 115 AD3d 1370, 1371i[2d Dept 2019)
[iriterhal q_uot'a'tioﬁ mirks and citatibns omitt_e.ci]').
|

A review of the detailed coniplpint easily satisfies the]above requirements, as the

_ i ) .
complaint alleges the parties tg the itransaction; Reicl’s '$;1:and1n'g,_ the existence of the

:

mortgage and note, and a defaylt| under same. Thereforé, dismissal on this ground is

g

| i
denied. i
|

i |

@

CPLR 3211 (w) (8) - Lack of Pérsonal Jurisdiction 1

|

St Johins seeks dismissalj npt for itself, but on beha:ff of codefendant Pierce, who.
has not moved for such relief. jGernerally, there isa prohihiti'on on one party raising the
legal rights of anether party (s¢e p:g Society of Plasties Z?tdus; v County of Suffolk, T7

NY2d 761, 773 [1991]). Thg theory underlying this principle is that a party lacks
standing to.assert the rights of apother.” Here, §tJ ohnsrcle_:iarly does not have standing to

assert this defense for codefendant Pierce, as it is personal to her. Further, Pierce’s

- . . ; Bl ..
defense of lack of personal jurisdiction has-been waived for failing to move to disitiss

i

within 60 days after serving hed answer, pursuaiit to CPLR3211 (¢) (see e.g. Generation

Mige. Co. v Meding, 138 AD3d 688, 689 [2d Dept 20161),; Therefore, dismissal on this

ground is also denied. ' j

> However, that rule does not apply where a party is an assignee of another party and “steps into
the shoes of another party” (se¢ 28/N|Y .iPrac., Contract Law § 15:2). '
6

i
!

i
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_(4) j i

i

|
i
i
z
|

i

H

Shounld No:’f Proceed in .'t}':%_Absence- of a Person Who
Should Be a P{_n‘t_]}%'

i
1

CPLR 3211 (a) (10) - The Cour,

In the previous case, Lenfiox Pacific LLC (Lennox) fii.r.a's not made a party. Reich
: |

only presented the collateral assigrimént agreement, not t-heécoﬂater-al security agrecment.

/]
i

It appeated that Reich, without| having the benefit of revi :e_w_ing that collateral security

agreement, had no standing ag he assigned his interest in the note and mortgage to

H

Lennox. However, Lennox has now been made a party, and it appears all necessary

parties to this action have been'seri_f'ec%i;"’ | ’

Further, St Johns does ndt identify the party a-llegedlifjé,{ missing from this action nor
provide an explanation as to-the negessity éof that party. i T‘hcfcfo_r.é-,_ dismissal on' this
ground is also denijed. | gi

)

ji
]

CPLR 3211 (n) (3) - Lack of Cdpdcily to Sue (i.e. No Standing)

“A  plaintiff establishes ifs i standing jn a mortgage foreclosure. action by

demonstrating that it'is both the liplder or assignee of the §ilbjectﬁ mortgage or the holder
z

—~
=3

or dssignee of the underlying nqte|at the time the action is éc%_ornmcnced-’" (US Bank N.A. v

Guy, 125 AD3d 845, 846 [2d Dept 2015] [internal qftgl_o_tat'ion marks and citations

omilted]). “[TJo commence & forgclosure action, a pli‘a’int‘iff must have a legal or

Deutsche Benk Natl. jZ‘ yust Co. v Barnett, 88 AD3d

—

equitable interest in the mortgage|’

§ Lennox’s interest derives fromj Reich, and thu§ Lennox c_émid’ have' been made: cither a
defendatit or co~plaintiff in this action. _

7 of 16
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636, 637 [2d Dept 2011]). A fareplosure plainti

in the mortgage “by demonstrating

mortgage and the holder or assig

execution -of a writfen assignn

{(Citimortgage, Inc. v Slosel,
marks and citation omitted]).
physical delivery of the note 1
sufficient to transfer the obligat

Dept 2009]. “An assigiiment ¢

A

39
|5

.i(

[

DT

on]

£

or bond is-a nullity, and no inte
AD3d at 637; see glso Bank of

Where a defendant raises
is on the moving defendant to ¢

matter of law” (Deutsche Bank |

2019], quoting, New York Comm

2016]). “To defeat a defendant
standing as a matter of law;
submissiornis raise a question of
176 AD3d at 1173, quoting De

[2d Dept 2015]).  “Here, the

prima facie, that the plaintiff lack

st 1

]

L1

=

st
stabl
Vayl.
8
I3
fact
itsich
defel

ed

€ ¢
ner
A

the

L!.‘.‘ (

il

Arte

1t
M

the

»f the uﬁdcr
1t prio_§ ta
D3d 8%?;7', ‘
ra wriﬁte11
to the c_?:o_m
(S Bank, 1
10rtgagfj: Wi
acquired by
Sz'Z_verb;erg,
ling as a de
ish, prix%ﬂa i
Trust C@ v
v Bank v M
1tion,-th"e P
r, the. ?m-oi
as to it§ std
e Bank Tru
ndants faile
standing ta

8

hat it is bo

st Co. Ams

ff 'esta;blisﬁies a legal or equitable interest

i

th the hol

lying:. no:tef;

:1’61_‘_ or assignee. of the .._subject

é’eithér by physical delivery or
i
the c_onément:‘emcm- of the action™

388 [2d Qépi 2011] [internal quotation
i '

assignment of the underlying note or the
: ! :

mencement of the forectosure dction is
)

A, v Collymiore, 68 AD3d 752, 754 [2d
f

thout. assi%énm‘ent of the underlying note
/it _(DeuE é‘sche Bank Natl, Trust Co., 88
86 _AD'3d'2§7.4;, 280 [2d Dept 2011]).
fense in a Jz*énoti'(m to dismiss, “the burden
acie, the pjliaintiff’s lack of standing as a
i'%?ﬁ AD3d 1172, 1173 [2d Dept
|

cClendon, 138 AD3d 805, 806 [2d Dept.

Murray, 1

. ! S . .
aintiff hasgino butden of establishing its
|

P
ion will 3;e defeated if the plaintiff’s

i

inding” (Djé?ursc_he Bank Natl. Trust Co.,
’ i

!y Vitellas, 131 AD3d 52, 60
d to meet;%their burden of establishing,
%

commence this action. ‘The attachment

8 of 16
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ji
]

of an endorsed note to the complaint/in a foteclosure action is sufficient to demonstrate,
' !

prima facie, that the plaintiff was the ﬁoldar of the gnote when the action was
commenced’” (Deutsche Bank Nail. [rust Co., 176 ADBdEét 1173, quoting Barik of N.Y.

Mellon.v Chamoula, 170 AD3d1788,1791 [2d Dept 201971). 5 In the prior action, the issue
; S

of stan“d'i'ng_ was. open-to collateral attack as Reich did noti-;atta(ih the promissory note to

the complaint. However, in this action, Reich not only '@sclos'cd in the complaint the
: H
series. of transfers of the note, thel annexed a capy of th’eibrc)_mi’s*sory note, assi‘gﬁment,._
' ' i
' i . . _
collateral assignment and collaferal security agreement tajthe complaint at the time of
| |
filing. Therefore, dismissal on fhis ground is also denied. ||
5 iy
(6) |
o i
neing Action between the §?’arties
i
!
| P | o
“[a] party may move for judgment dismissing one or more
causes of action asserted against lim on the _§gr_0_und that ... .
there is another agtion pending between the Same parties for-
‘the same cause of actiqn in a court of any state or the United
States; the court nieed not dismiss|upon this g_fg'round but may
make such otder a5 justice requires.” 1
' i

b

CPLR 3211 (a) (4) -~ Another P

hat

—

CPLR 3211 (a) (4) states

Here, the other pending action 1§ the appeal of the d’i’sm‘issa%l: of the 2015 action before the

Second Department. f 1
' !

“Dismissal is always dikcretipnary, as the statute %peciﬁca_ﬂy provides. that the

court ‘may’ dismiss the action] not ‘shall.” TIn exercisitl g that discretion, eourts may
' 5

examine the cifcumstanees urider| whichi the second actidn is brought” (Hon. Mark C.

‘
H
i

9 |

i
i
!
1
§

i
3
H
i
i
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appeal is decided.

CPLR 3211 (a) (5) - Statute. of |

“Om a motion to-dismiss

establish, prima facie, that the
(Romanelli v Disilvio, 76 AD3d

citations omitted]). “The burd¢

establishing that his or her ca

limitations, or raising an issue o
' !

“The statute .of limitatior

e

due date for each unpaid insta

demand full payment, or from |

Safonte, 45 AD3d 747, 748 [2d

is payable in installments, onced

a

ep

TH¢

¢

nt, or from

[MEPLCED_KINGS COOUNTY CLERK 08/]037/ 2020 11: 16 AN
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Dillon, 2019 Practice Commen aries,;__'McKiﬁncgz’s Cons I éws of NY, Book 7B, CPLR
S |
C3211:15). Clearly, this actidn (was inst'it-;utcdi to co'rrec% the infirmities of the 2015
action, and should the decision §n that acti'or; bc:afﬁ'rmed, j‘;élaihtiff would presumably be
entitled to a six-month window tp r’ec‘omm;ence pursuant jfto CPLR 205 (a), and if not
affirmed and the prior action is yeinstated, th;ﬂ:se pctions caq;be consolidated as the parties
in.each action are not identical.} Therefore, _.'E:md_. in the cou;;’s discretion, dismissal based
upon CPLR 3211 (a) (_4_) is. denied |at th'i_s-t_im:e_, with leave to renew at 4 later date after the

i

imitations, Cali’aieral Est}éﬂpel, and Res Judicata

pursuant to -C%PLR 3211 (a) éS), the moving [party] must
time in whlch to com‘r:éence an action has expired”
553, 554 [2d Dept 201'0_]'§i[internal_ quotation marks and

n then shiﬂsé to the [.nonm'(%);fant_] to aver evidentiary facts

18¢ of 'a_ctifqri falls. within a{n exception to the statute of

{ fact as to'whetkter such an iemep'tion. applies” (id.).

$n a-mortgége- foreclosurt;%_ action begins to run from the

i
1

. i . .
1 the timel{the mortgagee is entitled to

!

10

rte the mortgage debt
L 2007]). It is “well §

rtgage ‘debt is accelet

10 of 16
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H
§

'has been dccelerated (Plaia v
§

!
¢

i
i

Zat_ed, the entire amount 15 due

ttled that, even if a mortgage
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|

and the Statute of Limitations (bepins to run oh the ent'irzci:-. debt” (EMC Mitge Corp. v

| |

Patella, 279 AD2d 604, 605 [2d|Dept 2001] [internal citations omitted]). “Once the
- ; il

mortgage debt [is] accelerated, the. borrowers right .andggobligatitm to make monthly
' 5
installments ceadsed -and all ‘sums bedame immediately dué|and payable” (Federal Natl.

Mige Assn. v Mebane, 208 AD2d 892, 894 [2§d Dept 1994] [intemal citation omitted]).
The statute of limitationsiis gix years _f_rom’ the due_-déé:te of each unpaid installmerit,

or if acceleration has occutred; six iyears from the date ;;)f acceleration on the entire

balance then due and owing (sde Goldman Sachs Mitge. Co v Mares, 135 AD3d 1121,

1122 {3d Dept 2016]; see also, CALR 213 [4]) Ao.cord-mé to the complaint, the subject

_ ¥
mortgage. was: given on Augubt (21 '_2_00.8; and was a ﬁix-m'omh balloon mortgage.
Defendants failed to make any payments, thc tirst being dut\.ai on September 21, 2008. By

ii

its terms, the note and mortgaie | were. accelemted and th,e principal and accumulated

there is no evidence that

SR § - S

interest became due on February 21, _2_'0509 and since
acceleration occurred before that date, the statute of IilTl‘l't_aitilO_HS on the principal balance
expired on February 21, 2015,

!
1
I
HH
il

i

The prior action on appedl was comménced on Febryary 19,2015, two days before
: ary 12, _

the expiration of the statute of litnitations.” Thetefore, the érior action was timely.
l
7 It appears that the statute of IIH’I{[{ ations has run on the 1nd1v1dual monthly interest payments
between Septeniber 2008 and Janﬁ}aw 2609. Howcver pursuant to paragraphs 9 and 9a of the
mortgage rider, it appears. defenjlants ihave waweld any defepse based. upon the statute of
limitations, as those paragraphs eagh state that [t]he MORTGAGORS expressly waive[] the right
to interpose.any defense based gn|any statute of llmztatlons; or any claim of laches” (see
NYSCET Doc. No. 48, Mortgage! with{Rider at 9- 10 armexedz as exhibit M to affirmation of
movant’s counsel accompanying the mot. seq. onie papers) i

_1._'1 !
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commenced and is teﬁnmated in any
voluntary d1scontmuance a failure to
tHon over the defendar}t a dismissal of
glect to prosdcute the action, or a final
merits, the plamtlff orllif the plaintiff
f action survwes his or*her executor or
ommence a ncw actlon;upon the same
1rrf:nce or series of jtransact[ons or
X months after the tcrmmatlon plowded
would have heen tlmeiy commenced at
en}em of the prior action 'and that service
>ffected mthln such s&-month period.
acute the action
isixteen of this
h on the record

r23, 2018 ithe day the order was entered
h was commenced on March 28, 2019 by
SUMMons a;rnd complaint with the Kings

205 (a) tiz‘mc frame,. had until April 23,

action wasz dismissed on the merits and
éhns cl-aiingg'that since the motion, whic’h‘
1{11@nt pursuant to CPLR 3212,
he.-t'equlvalesnt of a trial and therefore has

res judic_atéi. and collateral -estoppel. St.
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Johns further argues that since §t mentioned so many _di'ffé;rent grounds in their moving
: |

papers, relief was. granted on those .groun-dé even though ';thc_ decision. and order never
reached those arguments. Suchia position is without metiti(see n 3, supra).
i

' |

The sole grounds for disinigsal of the-§ prior action wr;as based on Reich’s apparent

lack of standing as a result of agsigning the note and mor’t_igiage to Lennox on November
A
' 5
13, 2014. The “granting in itd eptifety” language contaified in the decretal paragraph
; i

referenced the fype of summaly judgmcn‘ﬁ granted (i.e. sJ‘_’ull or partial), and not the
e . £ !
|

grounds upon which it was: glanted. Similarly, “[u]ndef the last antecedent rule of
: E

H

statutory construction . . ., relafive and qualifying words gr clauses in a statute are to be

i
. ' il _ .
applied to the words or phrase§ immediately preceding, and are not to be construed as
| |
extending to others more remdte (Colon v Martin, 35 NY3d 75, 2020 NY Slip Op
: §;

02681, *1 [May 7, 2020] [interr al qu ata'tion'hlar ks and -citaéj'ons omitted]).
Such a dismissal on stangding _-ground$ falls under CPLR 3211 (a) (3) as a lack of
| I |
capacity to sue- (see Security Rac. Natl. Ban_ v Evans, 3;1 AD3d 278, 279 [lst Dept

: S
20061, appeal dismissed 8 NY3{ 837 [2007] [“The doctriile of standing is an element of
|

the larger question of justiciability and is desighed to ensiglre that ‘a party seeking relief

has a sufficienfly cognizable stake in the outcome so as to, present a court with a dispute

i
that is capable of judicial resplition™™]). Dismissal oniisuch grounds is not a final
Fo | _

judgment on the merits and tHergfore, does not have eitjhe_r res judicata or collateral

estoppel. effect (see Brown v Luthergn Med. Cm., 107 AD?i.d 837, 838 [2d Dept. 2013]).
5 | '

13 é
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The other three grounds under ¢PLR: 205 (a‘j are li

this-ground is thus also denied.
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ghan, J.), .-és;igned. an order appointing a.
' Reich was ex parte, after service of the
and 13 -of the mortgage and
St Johus olj:ije.ct's in mot. seq. two to the
in its mo‘tié)'n to dismiss in mot. seq. one
Johns claiii‘ms- that there is'rio need for a

id not in dqnger of being * “removed from

; joinder of ‘moving party.
appawnt m’;erest in property
€ supreme (pl a county court,
may be applomled before -or

after service of suﬂhmons and at. any time prmzi to judgment, or
during the pendency of 2 an appcal where there. ;ls danger that ‘the

property will be rerl oved
or destroyed. A mptipon
the action constitutes jan
shall be joined as a party.;”

14
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Reich counters that the
CPLR 6401 (=), but Real Proper

Proceedings Law (RPAPL) § 13

It is a basic tenant of stafui
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z
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z
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!
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i
Under those statutes, ag well as the applicable nfliortgage_ paragraphs, Reich is

entitled to have a receiver appainted 'w'it'houét natice to St.éﬁ[%p‘hns or the. other defendants.

§
i

in|its entirety. j;
' i

£l

Therefore, this motion is-denied

St Johns remaining contertions concerning the aljlgeg_edly- fraudulent documents
| |
utilized. by Reich in this actidn,| specifically the collatetal assignment and collateral

i
i

security agreement, concern factual iSsues more approptiately resolved at trial, as
' H

opposed to a motion to disinigs.| Additionally, St Johns' contention- that there. is no
: E

difference between “effectuated” and “completd” in the statutes pertaining to service of
' y
1

process is also without merit. Acgordingly; it is

ek

ORDERED that St. Johns mation, mot seq. one, ta édi’s_m_is_s Reich’s complaint, is
denied in its entirety -and it is further

ORDERED that St. John’s motion, mot; seq. 2 to

recetver in this matter is also dehigd in its entirety.

This constitutes the decigion and order of the court. |
_ I

EIN T E R,

H

J.S.C.
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