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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. DEBRA A. JAMES . PART IAS MOTION S59EFM
Justice
X INDEX NO. 160126/2019
RENA WHEATON, MOTION DATE 02/20/2020
Petitioner,
MOTION SEQ. NO. 001
- -
M STUDIOLO LLG, ' DECISION + ORDER ON
MOTION
Respondent.
X

The following e-filed documents, listed by NYSCEF document number (Motion 001} 2, 7, 8,8, 10, 11, 12
wera read on this motion toffor DISCHARGE/CANCEL MECHANICS LIEN-

ORDER
Upon the foregeing documents, it is
ORDERED that the petition is granted, and the mechanic’s lien
is vacated; and it is further
ORDERED that the Notice of Mechanic's Lien filed by M
Studiolo, LLC in the sum of $24,082.26 on October 2, 2019 against
certain real property situatea in the City of New York, County of
New York described as Sherman Sguare Realty Corp., New York, HNew
York, being situated in Block 1162, Lot 29 cn the New York County
.Tax Assessment Map; 201 West 70th Street Apt 22G New York, New
York 10023, with Rena Miwako Wheaton and Kimio Wheaton as lienees,

is hereby vacated and cancelled of record; and it is further
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ORDERED that the Clerk of the Counﬁy of New York is hereby
directed to vacate and cancel the Notice c¢f Mechanic’'s Lien, and
to enter upon the lien docket, or cother record of liens, opposite
the endarsement of such Lien, & statement that it has been vacated

anc cancelled of record.

DECISION

Petitioner Rena Wheaton resides at 201 West 70th Street,
Apartment 22G, New York, New York (the apartment).

Respondent M Studiolo LLC is a business organized and based
in New York.

Oﬂ April 13, 2017, the parties signed an Interior Design
Agreement pursuant to which respondent was to provide certain
services related to the renovation of the apartment’s bathroom and
kitchen (Exhibit to Petition, NYSCEF Doc. No. 3.

The agxeement‘provided, in relevant part:

“Site Visits - shall make site visits to
include space review and take measurements,

architect walk-through, dally project
management and scheduling.

“Provide client architectural plans,
layout and as required completed BOD (Board of
Directors) package.

“Project Management - Create and oversee
project plan to include acguiring all products
for the Project, manage contractor and sub-
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contractors, coordinating deliveries and
installaticons, etc.”

(id. 9 1.1).
The agreement named DeWalt Construction as the general contractor
and stated that petitioner was to make certain payments directly
to DeWalt (id. ¥ 3.2).
Significantly, the agreement statecd:

4.4 M Studiolo LLC may use subcontractors
{including without limitation plumbers,
aelectricians, painters, tile installers,
floor sanders) for the Project, and agrees to
use only licensed subcontracteors including
Home Improvemeni Contractors licensed by DCA
and plumbers and electricians licensed by the
New York City Department of Buildings (DOB}.
M Studiole LLC shall be responsible for paying
any Proiject subcontractors or supply vendors
arranged by M Studiclo LLC, except for DeWalt
Construction and any other contractor or
subcontractor that is paid directly by Client
as set forth in the Estimate or any Change
Qrder”

{(id. T 4.4).

As for the cost of the project, the parties agreed:

“The total cost of the Project is capped and
shall not exceed the total Estimates set forth
in Exhibit A& of $91,241.98, excliluding the cost
of (i) new bkath and kitchen plumbing riser
lines, (ii) the reasonable cost of preparing
the building Board of Directors {(BOD) package
and {iii) reguired building fees” (id. 9 3.8).

It is not disputed that petitioner paid respondent
3106,481.76 for its work; the approximately $15,000 over the cap

presumably was for riser lines, the BOD packagé, and building fees.
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On Cctober 1, 2019, resp@ndent filed a mechanic’s lien dnder
Lien Law § 12 (6] for an additional $24,092.26 (NYSCEF Doc. No.
4). The lien states that $24,092.26 of respondent’s total bkill,
which allegedly was $131,157,66, remained outstanding {(id. 99 5-
6). The lien claims that petiticoner was liable er the following:
“Project Management, fleoring, sink, backsplash, cabin%try,
countertop, refrigerator, freestanding gas oven, microwave,
dishwasher, faucet, paint, washer/dryer, closet deoors, hardware,
lighting, window treatments, interior entry doors, mirxrors, closet
shelving, medicine cabinets, base mouldings and wall coverings”
(id. 1 5).

On Cctober 18, 2019, petitioner commenced this proceeding,
which seeks a court order discharging the lien under Lien Law § 19
(6).

The petition, verified perscnally by petitipn@x, raises two
challenges. |

First, petitioner alleges that respondent lacks the authority
te file a lien because neither the company nor its principal
obtained a home improvement contractor license, which is mandatory
under New York City Administrative Code (Administrative Code) §
20-387 (id. 99 8-1C). 1In that regard, she asserts that pursuant
to the agreement, respondent performed home imyrsvememt services,
and she pald the costs of such sérvices. She also points to the

face of the lien that describes the “material and labor furnished”
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as: “project management, flooring, simk, backsplash, cabinetry,
countertop, refrigeratcor, freestanding gas oven, microwave,
dishwasher, faucet, pain, washer/dryer, closet doors, hardware,
lighting, window treatments, interior entry doors, mirrors, closet
shelving, medicine cabinets, base moulding and wall coverings.”

Second, petitioner contends that respondent cannot seek the
additional $24,(092.2¢, as it exceeds the $981,241.98 cap, and that
petitioner has already paid respondent “more than 30% above the
actual cost, and more than tHe cap” (NYSCEF Doc. No. 1 4 6).

In opposition, respondent, solely by affirmation of its
attorney, who lacks perscnal knowledge, éonténds that it is an
interior design company and that, th@refor@, the home improvement
requirement is inapplicable. Counsel states that respondent is
not a contractor within the meaning of Administrative Code § 20-
386. (5) and that its work is not considered home improvement work
under Administrative Code § 20~386 (2). Counsel poinﬁs out that
the contract in gquestion. is an “Interior Design Agreement” and
that none of respondent’s prescribed duties include home
improvement’ work (NYSCEF Doc. No. 3). According to counsel,
because the agreement specifies the names of the contractors who
altimately performed the work, respondent itself was not
responsible for home improvement. It c¢ontends that its work as
project manager did not regquire a license. As for the amount of
the lien itself, respcndent ccntends that “at the very least, there
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exists a question of fact as to Respondent’s claim” because the
$51,241.98 cap did not apply to “the costs for kitchen and plumbing
riser lines, reasonable costs for preparing bu&lding Board of
Director packages and bg}léing fees” (NYSCEF IDoc. No. 9

{Affirmation in Oppl 9 10).

Analysis
A court has no inherent power to vacate or discharge a

mechanic's lien except as authorized under Lien Law § 19 (5)

(Matter of Luckyland {(N.¥.), LLC v Corxe Cont. Ceonstr., LLC, 83

AD3d 1073, 1074 [2d Dept 20111}. As is pertinent here, the law
authorizes discharge where “for any . . . reason the notice of
lien is invalid by reascon of failure to comply with the provisions
of éectian nine of this article” {(Lien Law § 1% [6]}.

As the case at bar under Lien Law § 19 {6) constitutes a

special proceeding,

“CPLR 409%{b) requires the court to make a summary
determination of a special proceeding to the extent that
the pleadings and papers raise no triakle issues of fact
and the same test and standards used when disposing of
a motion for summary -udgment in an action apply in
resolving’that question”.

Lefkowitz v MeMillen, 57 AD2d 879 (3d Dept. 1977).

Respondent filed its claim under Lien Law § 3. Under this

provision,

“& contractor, subcontractor, laborer,
materialman, . . . whe performs labor or
furnishes materials for the improvement of
real property with the consent or at the
request of the owner thereof, or of his agent,
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contractor or subcontractor . . . shall have
a lien for the principal and interest, of the
vaiue, or the agreed price, of such labor . .
. upon the real property improved or to be
improved and upon such improvement, from the
time of filing =& notice of such lien as
prescribed in this chapter”.

“The Home Improvement Business provisions of the
Administrative Code of the City of New York were enacted to
safeguard and protect consumers against fraudulent practices and

inferior work by home contractors” (B & F Bldg. Corp. v Liebig, 76

NYZ2d 888, 692 [1980):; see Administrative Code § 20-385).
Booordingly, courts construe the license reguirement strictly in

order to protect the purchasers {(see Matter of Metrobuild Assoc.,

Inc., v Nahoum, 51 AD3d 555, 556 [13%t Dept 2008 idismissing claims

for breach of contract and guantum meruit], lv denied 11 NY3d 704
[20081)., TIf the contract in question is cne for home improvement
services, therefore, the service preovider must have a home
improvement license or The contract 1s unenforceable against the

homeowner (see Xamco Supply Corp. v JMT Bros. Realty, LLC, 98 AD3d

891 [1st Dept 2012] [referencing Administrative Code §§ 20-386, 20-
38711, ﬁndgr Lien Law § 19 (&), & party may petition the court to
_discharge a lien on this basis. The petitioner prevaiiﬁ if she_er
he “establish(es] prima facie that at the time the lien was filed,

it owed no payment to the general contractor” (Kamco Supply Corp.,

98 AD3d &t 891 [in context of a motion for summary .Jludgment

dismissing a lien]l). If the lienor lacks the necessary license,
16012672019 WHEATON, RENA vs, M STUDIOLO LLG Page 7 of 12
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there is no egforceable. contract against the party seeking
discharge and the court should graﬁt~the aprlication {see id.).

In the case at hand, the pafties dispute whether respondent
is a home improvement contfactgr and whether the interior design
agxeemant- is really a home . improvement contract. A  home
imprcvemént contractor is anyone “who owns, operates, maintains,
conducts, aéﬁtrols or transacts any home improveméﬂt or solicits
any contract thereunder” (Administrative Code & 20-386 [5]). A
home improvement caéﬁract is an_oral o written agr@emgnt for these
services between a1contractor and a tenant, including a cooperative
apartment owner (ses administzative‘Code § 20-386 [41}, as long as
the work “is to be performed,iﬁ, to or upon‘thg residence or
dwelling unit . . . for the performance of a home improvement and
includes all labor, services and materials to be furnished and
performed thereunder” (Administrative Code § 20-386 [6]}.

After due deliberation, the ccurt concludes that petitioner
has satisfied her prima facie burden of showing that, giveﬁ the
extent of 1its involvement 1n the home improvement proﬁect,
respondent was required to obtain a home improvemeént license, and
alternatively, that she cwes no payment to respondent,

According to the agreement, reﬁgandenﬁ promised to make daily

gsite visits in order to provide project management and scheduling,
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to “manage contractor! and subcontracters”, to acguire all
products  for the project, and to c¢oordinate deliveries and
installations {Doc. MNo., 3 99 111). It also explicitly provides
that. respondent had the authority to select and hire all
subcontractors and had the respansibikity to pay any such
subcontractors (id. T 4.4). Such services constitute mofe'than
the mere supservision of “the implementation of [its] own deszigns

for aesthetic purpeses” (cf. Franklin v Scopel, 38 AD3d 229, 230

[1%t Dept 2007] {(holding that plaintiff interior éesignex wés not
barred from reccvery of h;s fae, where such designer “supervised
the implementation of his own designs for aesthetic purposes, and
never performed or supervised any gervices that requiréd the
expertise of a licensed professional”).

Here, respondent’s opposition‘is*insaﬁﬁicient to shift the
burden of proof of vroof back td petitioner, as the conclusory
statements in respondent’s atéorney’s affirmatibn arelunsuppofted

by any evidence and, by itselif, have no probative value (see Matter

of Caruso, 132 Misc2d 513, 515 [Sup Ct, Saratéga County 1886%; see

also Rameos v New York City Housing Autheority, 264 AD2Zd 568 [1s

Dept. 1259%7;. In his affirmation, respondent’s counsel refers to

Exhibit A to the agreement, that he states specifies - “home

‘*Petitioner challenges the characterization of DeWalt Construction
as general contractor based on the petition’s contention that
respondent is the de facto general contractor. The court need not
address this issue. '
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improvement contractors {Donald Burns Heating & Air Conditioning,
Dewalt Construction, All City electrical, Mari Pain and Wallpaper
and Wynne Plumbing}“. The . agreement states that DeWalt
Construction is the general contractor, whom.'petition@r was
responsible for paying directly (id. 99 3.2 and 4.4). Though
Exhibkit A, respondent’s Bathroom and Kitchen R@no%&tioﬁ Estimates,

lists Dewalt Construction and various other contractors, such
Estimates besg the guestion whether respondent hired and paid same,
as it was authorized to do under the agreement. In fact, the grand
total of such Estimates, $81,241.98, which is also the cap under
the agreement undisputedly paid by petitioner to respondent,
supports petiticner’s position that respondent paid such
contractors. Moreover, under the agreement, respondent’s own
design‘fee of $15,830.67 was due upon its submission to petitioner
of waivers of liens from the general contractor and ali
subcentracto}s and vendors (id., 1 3.4}.

Even if this were not the case, the court would grant the
petition because petitioner has established that nc money is duae,
to which respondent has raised no issue of fact.

Petitioner has established a prima facie case on this issue
by submitting the contract, which shqws a cap of $91,241.98 with
limited exclusions, and submitting the lien, by which respondent
admits that petitioner paid 5106,481.76, over 515,000 above the
cap. Respondent’s answer merely denies the allegations in the
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petition, presents né sSwoxrn statement as to its version éf the .
facts, and raises generic and conclusory affirmative defenses that
for the moest part are inapplicébla to the instant dispute. As
stated, respondent’s attorney’'s affirmation has no probative
valus. Further, counsel’s statement - that, “at the very least,
there exists a question of fact as to Respondent’s claim for ths
funds due in the mechanic’s lien” because tﬁe $91,241.588 cap
“exclude[d] from the cap the costs for kitchen and plumbing riser
lines, reascnable costs for preparing bullding Board of Director
packages and bullding fees” (NYSCEF Doc., No. 8 % 10)74 also fails.
The principal of respondent, wﬁo has contrel of the account, comes
forward with no affidavit o record evidence éhat subétantiat@s
such conclusory assertion, such as an itemized accounting for'the
515,000 that petitianei concededly paid respondent over the cap.
Moreover, ﬁhe notice of lien, at paragraph 5, contradicts
respondent counsel’s assertions that payment 1is outstanding for
riser lines, Board of Directors packages cr building fees, as such
notice does not list such items as part of the $24,092.26 claim
(NYSCEF Doc. No. 4.

Petitioner has come forward with her verified petition, based
ornn her personal knowledge, which serves as an affidaviz of'faczs;
Her sworn statement, coupled with the agreement entitles her to
vacatur of the 1lien, as Dbecause respondent performed home

‘ improvement services, was reguired to have a nome improvement
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license. As respondent fails to come forward with admissible
evidence that he performed services only related fo the aesthetics
and design of the project, it has raised no issue c¢f fact. The
court need not and does not consider evidence that petitioner

submits for the first time in her reply. See Ritt by Ritt v Lenox

Hill Hesp., 182 AD2d 560, 562 {(lst Dept. 1952}.
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