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At an, IAS Term, Part .64 of the Supreme Court 
of the. State of New York, held in and for the 
County of Kings, at the Courthouse, at Civic 
Cerite.r; Brooklyn, New Yo;rl~., on the 201h day of 
August, 2020. 

PRESENT: 

HON. KATHY J. KING, 
Justice. 

----------------~------------~-~---X 
WALID KHAss, MD. . I 

Plaintiff; 

-against -

NEW YORK PIIBSBYTERIAN BROOKLYN 
METHODIST 1i:OSPIT AL; ·noCTOR PRAMON . 

NARULA, MP, DOCTORBRANDE BROWN, ~I D; 
SAINT GEORGE'S UNIVERSffY SCHOOL 0 
MED.· ICJNE, DOCTOR RI·. CAHRD LIEBOWITZ . MD, 
DOCTOR STEPHEN WEITZMAN, MD, 

Defendants. I 
-----~~: ~~l~;~i~~-p~;~r~~~~b:;e~-; ;o·l-; ;etherein: 
· Notice of Motion/Order to Show Cause/ 

1 

Petition/Cross Motion and 
Affidavits{Affinnations) Annexed_~-+----

Opposing Affidavits (Affirmations)-. --+---­

Reply Affidavits (Affirn1atfons) 

DECISION/ORDER 

·Index No, 
516861/2019 

Papers Numbered 

1-2 

3 

Defendant New York~Presbyterian .Brookl n Methodist Hospital ("the Hospital"), moves by 

order 'to show cause for leave to renew its oppositir to 'plainti~f' s or~er to show ca~~e dated August 

14, 20 l9i pursuant to CPLR 2221 (e ), and upon revewal, vacatmg this Court's Decrs1on/Oi;der dated 

February lJ, 2020. PlaintiffWalid Khass M.l). (" r. Khass") opposesthe requested relief. 
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Plaintiff.moved by order to show cause da e.d August 14, 2019, seeking immediate placemeJit 

into the Hospital's Pediatric Residency ]'rogram "the Program") pursuant to the terms of the 2019 

National Resident Match~ng Pro~r~ C"NR~P.'1),J o~ethet with.~ stay pending a hear~ng, to pre~l11de 

the Program from awardmg :plamtiff's pediatric.- es1dency pos1t1on to any other resident applicatii. 

\jpo11 the signing of the order to show cause (J. otsofsky), the Court denied plaintiffs application 

fora stay as moot since the Pfogtam hired arioth,e candidate to fill plaintiff's residency position. In 

opposition to plaintiff's order to show cause, the ¥ospital argued that urtbeimownst to the Program, 
l 

plaintiff bad been under disciplinary suspension lat the titne he matched. into the Program, which 

depri11ed it of the opportunity to ""'e';s plaintiff's taracter and i]ua!ificationS priilr to the match. On 

January &,. 2020, the Court heard oral argument I oil plaintiff's application, which resulted . in ihe 

Cqurt's February 13,_ 2020 order. The Court's ordtr found that: (1) only the NRMP could waive the. 

match commitment pursuant to the. re~pective Maf ch P~i~ip .. a~ion A.greements o~ the Hospital ~ld 

Dr. Khass and (2) the Program breached the Matp h Part1c1pation Agreement by its refusal to hire 

plaintiff, since ihO' NRMP denie~ the.Jfospital 's in+al waivepeq<ie~ bas~ on applicant ineh.'gibility 

on May 30, 2019, and the Hospital's subsequentr,quest for recons1derat10n on July l, 2019. .As a 

result, the. Court converted plaintiff's requested riief to a petition for mandanms and directed the 

Hospital t<J.cpmply with the Match and allow Dr. ji<nass 1n begin his residency as of July I, 2020. 

J)ef~ndant md1cates that by letter dated June 16, f 020, the NRMP reversed and negated 1ts pnor 

determination denying the waiver ~d gra11~ed the! Program a waiver of the match commitment tq 

plaintiff nunc pro tune ''effective as of May 30, 2119." According to the affirmation in support of 

rlefend~!'s counsel, Christopher Porzio, Esq., the l~ter resulted fro1nthe settleme. rit of an A1iicle 78 

proceedmg, commenced by the d1?fendant on Octob~r 25, 2019, beatmg Index No. 523432/2019. The 

Arti~l~, 78 proceedin~ challeng.ed _N1lMI" '. d°.nia!. tf the Hospital's W~iver request as ai:bitrary and. 

capnc1ou~. Mr.. Porz10's affinnat1on also md1cates1that the NRMP subsequently moved to d1s1mss 

. 21 
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the. Article 78 proceeding. Otal argument on the defendant's petition and Ole NRMP's motion was 

heard by i. Debra Silber on June ll, 2020, afte .which the Hospital _and the NRMP entered into 

settlement discussions, resulting in the Junel6, 2 20 letter. As part of the settlement, the parties .also 

stipulated to the dismissal of the Hospital's Artie e 78 petition With prejudice and withdrawal of the 

NRMP's motion to dismiss. 

The Hospital now con:teilQS th~t the .TmJ 16, 2020 letter in which the NRMP granted the 

Hospital's waiver request nunc pro turu;:; is a neJ..r factual development pursuant to CPLR 22.21 (e) 

and, serves as the basis for the J-Io~.pital's instant ti.on :for leaveto renewits opposition to plaintiffs 

order to show c~use. 

It is well settled that '' ... [A] motion to renbw shall be based upon new facts not offered on 

the prior motion.that would change the prior detelination .... arid shall contain reasonable 

justificotion for the failure to preSent such facts oJ the prior mot.ion " ( CPLR 2221[ e] [I ]and [ e] 

P~· . I . 
/\review of the record sho~s, however, t_hlt the June16; 2020 letter resulting in the NRMP's 

grantof the.w~iver, is not a new fact, but insteadi . an undisclosed fact by detbndant and its colinse1. 

Ik .Khass was not noticed in. the. Article 78 procee ing, although he was an indispensable party whose 
. . 

1;ights were directiy affected by the teliefsought i the Article 78 proceeding. The Court finds ~bat 

Mr. Porzio'.s argument that plaintiff's cotinsd \!Va ·aware of the Article 78 proceeding and failed to 
I 

intervene is simply disingenuous. While defend,tHospital filed its Article 78 petition on October 

25, 201_9,there was n<;> 111.ention whatsoever ofthelArticle 78 petition in defendant's opposition filed 

on October 30, 2019. Additicmally, the Hospital! failed to advise the Court of the existence of an 

Article 78 proceeding at oral argument of plain!I~ s order to shaw cause on January •8, 2020, which 

was dispositive on the issue ofthe waiver, and.is n~w the subject of the instant renewal motion. Mr. 

Porzio's argument is particularly disturbing iii: lig~t of the factthat the affirmation contained in the 

j 
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Request. for Ju<licial Interv. ention filed with the 11t.icle 78 procee~in~ omit.s.reforence t·o. ~he insta~t 

proceedmg and states that there were no related ~rions or ptoceedmgs. Indeed, the omission of this 

mat~rial fac~ ca~ be tonsi~eted ~anctionable colduct under NYCRR .130~1.l, however,. the Court 

declines to mst1tute. sanct10ns, smce Dr. Khass !has begun t)te Program Pl!rsuant. to the Court's 

February 13, 2020 order. 

Further, consistent with the ~rguments rai ed by p'laintiff, in opposition, the Court finds that 

the Hospital did not provide a reasonable justi~cation of the .. requested relief pursuant to CPLR 

2221(e), In suppprt of its application, the Hospit I .asserts that "this state cif affairs did not exist a:t 

that timet which .the Court finds is .a feeble attem t to 'explain awa:y the Hospital's failure to present 

the facts that it now wishes the Co wt to consider. 1 he Second Department has consistently ruled that 

''[t]he St.1preme Court lacks discretion to grant re I ewal where the inoving party omits• a reasonable 

jbstification for faillrtg to present the new facts 01 the orij;inal motion" (Sobin v, Ty/utkl, 59 AD3d 

701, 702 [7d Dep't 2009] [mternal citations onuttep]. 

Based 011 the foregoing, defendant New i'"k-Presbyterian Brookiyn Methodist Hospital's 

motion to renew is d~nied in its entirety, and it is ,ereby, · · 

National Residency Matching Program, within tw nty (20) days of the date of this order. ~ ' 
~ ~,,..."."' 

ORDERED, that defendant is directed to s,rve a copy of the within Order via; e-file, .and/o.r 

email, on plaintiff, defendant Saint George's U nivl. rsity School of Medicine, and counsel for the . 

~ , .. 
This const.itutes the decision/order of the C urt. § ·;tic• 
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HON..KA~G 
J.S:C; 
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