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PRES ENT: 

HON. LA WREN CE KN!PEL, 
Justice. 

At an lAS "l'em1, Part COrvtM 4 of the 
Supren1e Court of the State of New York, 
l1eld in m1d for the Coi.,1nty of J(ings, at the 
Cot1rtho11se, at Civic Center, BrookJyn, 
New York, 011 the 3rd da)' of Septen1ber, 
2020. 

---------------------------------------------------------------)( Index No. 517780118 
GEORGE MARINELLO, 

Plaintiff, 

- against -

MARIA MARINELLO AND AMELIA MARINELLO, 

Defendants. 

---------------------------------------------------------------)( 

The following e-filed papers read herein: 

Notice of Motio11/0rder to Show Cause/ 
Petition/Cross Motion and 
Affidavits {Affinnations) Annexed, ___ _ 

Opposing Affidavits (Affirn1atio11s) ___ _ 

Reply Affidavits (Affirn1atio11s), ___ _ 

Men1orandaofLaw. __________ _ 

NYSCEF Doc. Nos. 

26-67:69-86:116-137 

139 l l 7-137·87-115:141-143.146-165 

169 172.141-143 146-165:166-168 

138.140.144-145 170-171 ·86:138 144-145 

Upon the ·foregoing papers, in 111otion sequence (1not. seq.) hvo, plaintif'f-George 

Marinello (George or plaintiff) moves for an order: (!)pursuant to CPLR 3212 (b), for 

su1nmar)1 judg1nent on the clai1ns in tl1e complaint; (2) setting a hearing date to deter1ni11e 

plaintiffs damages; (3) for attorney's fees and costs; and (4) directing defendants to 
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return plaintiffs one-third interest in the st1bject UBS brokerage account to be held in 

escrovv pending the conclusion of this action. 111 n1ot. seq. tl1ree and 11101. seq. four, 

respectively, defendants Amelia Marinello (A111elia) and Maria Marinello (Maria) 

(collectively defendants) cross-move for an order, pursuant CPLR 3212, for summary 

judg1nent dis1nissing all causes of action against them. Maria also 111oves, pttrs11ant to 22 

NYCRR 130-1.1, for costs and/or sanctions against plaintiff. 

Background 

Prior to her death in September of 2012, Angelina Marinello (Angelina), the 

pa1ties' inothcr, was the sole ow11er of a UBS brok:erage account valued in excess of 

$800,000 (the UBS account). On December 27, 2010, Angelina purportedly executed a 

"Transfer on Death Agree1nent'' (TOD) na1ning Maria and A1nelia beneficiaries of the 

UBS account and transferring it to her daughters upon her death (the 2010 TOD 

agreement). The 2010 TOD agreement fonn contained the following pre-printed 

state1ne11t in bold font: "'fhis transfer on death agree111e11t 1nust be notarized in tl1e_ 

acknowledge1nent forn1 below." The 2010 TOD agree1nent was notarized by Maria, \Vho 

is an attorne)' as \Ve]! as a notary public. While George ack_nowledges that Angelina \Vas 

tl1e sole O\vner of the account and that he \V·as not na1ned as a be11etlcia1)', George 

contends that the 201_0 'fOD agreement is invalid because it was either: (I) i1nproperly 

executed by Maria on behalf of Angelina, (2) not actually executed on December 27. 

2010, or (3) that Angelina was fraudulently coerced into executing the TOD while she 

2 
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\Vas cognitively i1npaired by Alzhehner's disease. 1 

On December 3[, 2010, four days after the 2010 TOD agreement was allegedly 

sig11ed, Maria se11t a11 e111ail to George stating that a UBS represe11tative, Paul Na1nm 

(Namm) would be visiting Angelina on January 4, 2011 and bring Angelina papers to 

designate Maria and Ai11elia as beneficiaries on the UBS account, and invited George to 

the meeting. Na1n1n testified that on January 4, 2011, he met with George and Angelina 

at her ho1ne and lJrought TOD forms to discuss \Vith Angelina, but left without any for1ns 

being signed, Namm testified that he explained the purpose of a TOD to Angelina as a 

\Vay to name beneficiaries, and also explained the purpose of a po\ver of attorney to 

Angelina at that tiine. Na1n1n also testified that d11ring the 1neeti11g, there was a proposal 

to split the UBS acco11nt t11ree ways, _with George's share to be use(1 to pay Angelina's 

living expe11ses a11d care, however, the proposal was not executed in 11is presence. Na1111n 

did not see the TOD agreement in 2010 or 20 l l, but testified that he possibly first saw it 

in 2012. Na1nm testified that he had a disc11ssion witl1 l1is assistant, Carol I-1am1nond, 

regarding the date of the for1n and about Maria notarizing it. According to Na1n1n, 

Ham1nond spoke to a UBS compliance officer about it, and i11 May or June of 2012, 

questioned whether an interested party can notarize a 'I'OD agreement. A UBS official 

-, 

Angelit1a1 s medical records, submitted by George and An1elia, show that as of Septcn1ber 23, 2011, 
Angelina l1ad a history of den1entia, and as of July 2, 2012, that Angelina had an Alzheimer's 
diagnosis and was being treated with several 1nedications. ln a January 5, 2011 email exchange 
between A1nelia and Maria discussi11g Angelina's n1edications, Atnelia notes that Angelina was 
taking I ... cxapro and Aricept, Alzheimer's and/or dementia inedication. However, none of the parties 
have submitted any affidavits of medical experts with regard to Angelina's cog11itive or n1ental 
capacity or condition in the 1\VO years leading up to her death. 
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told her "scan it in at1d let the back office decide." 

George l1as sttbmitted several additional e1nails betwee11 the parties that are of 

relevance to this action. On April 25, 2011, George sent an e111ail to Na1n111 inqtliring 

whether Maria ever told hin1 to send a power of attorney letter for t11e UBS accot1nt to be 

split into three differeni accou11ts, as Maria allegedly clai1ned to George. On April 25, 

2012, Maria sent an e1nail to George stating: "Took 11101n to wound center yesterday and 

11er dementia is very bad." 011 May 8, 2012, Maria and Amelia, as co-trustees of tl1eir 

fatl1er's trust1 by their attorney, wrote to George's attor11ey in tl1at action advisi11g J1iln that 

George "has agreed to reli11quish and renounce any interest iI1 tl1e USB brokerage account 

of Angelina Marinello.'' 

On or about May l l, 2012, per Maria's request, I-Ia1n1nond sent another TOD for1n 

to Maria for Angelina to sign. At his deposition, Nam1n did not recall why Maria 1nadc 

that request or why it was necessary when the 2010 TOD agreement was ptlrportedly 

signed two years ago. In addition, attached to the "fOD form that I-Iammo11d se11t in 2012, 

she i11cluded a sl1eet, stating: ''The Transfer 011 Death docu1nent tnust be co1npleted and 

signed by Angelina on page 2. I-fer signature must be notarized on page 3." Na1nn1 also 

testified that in l1is k11owledge and experience, an agent t111der a power or attor11ey could 

not execute a TOD agreement 011 behalf of the principal. Na111111 also testified that c,l11ring 

his lin1ited interaction with George, George never expressed anytl1ing that \'Vould indicate 

tl1at he believed Angelina had diminished inental capacity or ±"'ailed to t1nderstand the 

t1ature of\vhat was going on. 
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On May 13, 2012, A11gelina executed a UBS Power of Attorney for111 gi,ring Maria 

power of attorney 'vitl1 respect t<l tl1e account.2 Also on Ma)' 13, 2012, Angelina executed 

ariotl1er TOD agree1nent na1ning Maria and An1elia as beneficiaries to the UBS accotmt 

(the 2012 TOD agree1nent). "fhis time, Maria's signature was 11otarized by Josepl1 Napoli 

(Napoli), Maria)s husband, and, accordi11g to George, also a disbarred attor11ey. 

On May 14, 2012, Maria emailed George, stating: "She [mother] was very bad 

mentally yesterday and today." On May 15, 2012, Maria returned the executed power of 

attorney and the 2012 1'0D agree1nent t'or1n to Ha1n1nond, and stated in l1er cover letter : 

"Please note that [Angelina] has difficulty with her signature." UBS registered the power 

of attorney on May 21, 2012, but did not register the 2012 TOD agreement. 

Subsequently, on June 15, 2012, UBS registered the 2010 TOD agreement. 

Angelina died on September 21, 2012, leaving a will bequeathing her residuary 

estate equally to. her children, George_, Amelia and Maria. Letters testa1nentary vvere 

issued on February 19, 2013. In In re Marinello (index No. 2012/4057/A, Sur Ct, Kings 

Cty May 20, 2013, Lopez-TmTeS, J.), tl1e Surrogate's Court aetinn, the court declined to 

entertain George's petition regarding beneficiary designation of the USB account and 

held that this is to be properly brought in Supreme Court, not the Surrogates court. 

On or ab_out Ju11e 12, 2013, George cornrne11ced a11 actio11 against Maria, Amelia, 

Namm and UBS in this court under index Number 10790/2013 alleging conversion, 

2 A January 5, 2011 en1ail fro1n Maria to George states that at son1e poi11t, At1gelina had revoked 
Maria's power of attorney, and that Angelina would have to sign a new one so t11at Maria could 
issue checks for Angelina's expenses on 11er behalt: A May 3, 2012 internal UBS email states 
tl1at tbe prior power of attorney was ren1oved in October of 2010. 
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conspiracy to convert, breach of ·fiduciary duty, bad faith, unjust enrich1nent, inonies had 

ai1d received, and a declarator)' judg1nent witl1 respect to Angelina's UBS acco11nt. On or 

about August 8, 2013, plaintiff filed an amended complaint to include fraud as an 

additional cause of action. On Nove1nber 7, 2013, the co11rt ordered UBS to transfer two­

tl1irds of assets/securities/funds i11 the UBS acco11nt to Atnelia and Maria (one-third each) 

\Vith one-third to remai11 in the account. On Marcl1 5, 2014, t11e court ordered that tl1e 

re1naining one-third sl1all re1nain frozen, but that Maria and Arnelia 1na)' sell the stocl< in 

it to avoid di1ninutio11. The case was then 1narked off the calendar, and by order dated 

August 4, 2017, the court denied plaintiffs motion to restore in light of the pending 

Surrogate's Court litigation and tl1e fact that discovery in this case should l1ave been 

completed long ago. George appealed that decision to the Appellate Division, and on 

August 30, 2018, Get)rge con1rhenced this action against Maria and At11elia for fraud, bad 

faith, unjttst enricl11nent, inoneys had and received, declaratory judg111ent, and undt1c 

ii1tluence in order to preserve tl1e his rights befbre expiration of tl1e statute of liinitations. 

On April 10, 2019, the Appellate Division restored the 2013 action. By order dated May 

3, 2019, tl1e court consolidated this case \vith the 2013 action for all pttrposes into this 

case, and the 2013 action was restored for the purpose of consolidatio11. 

Parties' Contentions 

George's Co11te11t~o11s 

George argues t11at 2010 TOD agree1nent is fraudule11t and therefore not in effect, 

and that as a result, the assets in tl1e account should flo\v through Angelina's will, vvhich 
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vvould entitle hi111 to one-third sl1are of' the account. George contends that either Maria 

signed both the 2010 and the 2012 TOD agreements herself or Angelina was mentally 

infir1n whe11 she exectlted the1n. In that regard, George sub111its that there would be no 

reaso11 for Na1n1n to visit Angelina on Jan11ary 41 2011 with TOD fo11ns, just 011e wee!< 

after the 2010 TOD agreement was allegedly already executed, if the 2010 TOD 

agree1nent was legiti111atc. George,-also points to Narn1n 's tesJitnon)' that he did not knovv 

anything about the 2010 TOD agreement until June, 2012. Moreover, George argues that 

Amelia cannot explain why the 2010 TOD agreement was not registered with UBS for 18 

1no11ths after it was dated, and tl1at Maria offers two diff'"erent versions of \Vhat happened 

to the 2010 TOD agreement: (1) at her deposition in the Surrogate's Court proceeding. 

An1elia testified tl1at she found tl1e 2010 TOD agree1nent in a bool<case in her apartrnent 

in early 2012; and (2) In her affidavit in support of her motion to dismiss and in 

opposition to tl1is 1notion, Maria stated that "When I located that TOD fonn ma11y 1nontl1s 

later, l mailed it to UBS." 

George furtl1er contends that there is no reason that Maria vvould l1ave filed tl1c 

2012 TOD agreement with UBS if the 2010 TOD agreement was validly executed. In 

additio11, George argues that Maria-and A1nelia1 s May 8, 2012 letter to George, wl1ereiI1 

tl1c)1 propose to assign George's one .. tl1ird interest in the UBS accottnt, de1nonstrates 

Maria and A1nclia's recognition that he had such interest an that the 20 l 0 TOD agree1nerit 

\\'as ineffective. 

George also arg11es tl1at the sequence of events in this case de1nonstrates that the 
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2010 TOD is ineffective. To that end, George points to the fact that the May 13. 2012 

power of attorney was registered by UBS on May 21, 2012, eight days later, but the 2012 

TOD agreement was not registered. George argues that this suggests that the 2010 TOD 

agreement was signed in May or June of2012 and then presented to UBS in June of2012, 

and that this document, along with the May 13, 2012 documents, are a fraud upon 

George, the court and UBS. Moreover, George alleges that Maria had power of attorney 

for Angelina si11ce July 2010, and owed her a d11ty of loyalty over her own fina11cial 

interests tl1at co1nes with being a fiduciary. George submits an email showing that 

Maria's power of attorney had been revoked in October, 2010, so that in May 2012, 

Maria co11tacted UB-S and req11ested a new power of attor11ey docu1nent and a new TOD. 

George argues that Maria then arranged for Angelina to sign both docu1nents on May 13, 

2012, and returned the signed documents to UBS on May 15, 2012, advising them that 

Angelina had difiiculty with her signature. George argues that Maria either had her 

tnother sign the documents when she was 1nentally incapacitated, as Maria had ad1nitted, 

or that she signed Angelina's name and notarized her signature, a11d this ti1ne, 11a(l her 

husband, Napoli, a disbarred attorney, witness sa1ne. George argues that the court shotild 

give no credence to an;rthing Maria alleges. In support of' l1is contention that Maria 1nay 

have forged A11gelina's signature on tl1e TOD, George sul1mits e1nails fro1n Maria wl1erc 

sl1e ad1nitted tl1at sl1e signed her na1ne on checks. }le also alleges t11at sl1e has been 

signing the mon1's i1a1ne on cl1ecks for years, even after her death. 

George also st1b1nits that he has received copies of UBS state111ent accounts for 

8 
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Angelina's acco11nts as far bacl< as October_, 2011, whicl1 state t11at copies were to be sent 

to three interested parties (his sisters and himselJ), which allegedly demonstrate that he 

''·.'as a one-third beneficiary of tl1e account. 1-fe also clai1ns tl1at in 201 l, Maria tacitly 

ack11owledgcd his 011e-third interest in the account, b;' stating "if you want your sl1are of 

the stocks to be applied to the rent' owed." 

In addition, George asserts that the 2010 TOD agreement vvas invalid because 

UBS required that TODs be acknowledged, and the fact that Maria, an interested party, 

i1otarized the docutnent, inv·alidates it. George argues that not\vitl1standii1g the existence 

of the_ 2010 agree111ent, l1is sisters attempted to create a second TOD docu1nent 111aking 

the1nselves the sole be11eficiaries of Angelina's UBS acco11nt. George claitns these 

documents are proble1natic because Maria and Amelia l<new that Angelina sufferecl ffo1n 

de1nentia and/or Alzhei1ner's disease at the thne. In tl1at regard, Angelina's 1nedical 

records purpo11edly show that as early as September, 2011, Angelina had been diagnosed 

with s_evere de1nentia, and as early as January, 2011, she was taking Aricept and 

Na1nenda to treat those conditions. George also points to Maria's April 25, 2012 e1nail 

se11t just weel<s before the 20 I 2 ~fOD agree1nent and tl1e neV\' po\ver of attor11ey was 

execttted wherein Maria -stated that Angelina's "de1nentia \Vas very bad." George 

'contends that this is fraud. George argues tl1at the cou1t must have had its O\Vn concerns 

abo11t Angelina's rnental capacity, because on May 19, 2016, the court ordered that 

3 

Maria contends that George received a financial windfall because he was usi11g their deceased 
father''s commercial property for his business for years without paying rent to Angelina, and that as 
a result, was not entitled to one-third share of the UBS account, as the rent could l1ave- gone to 
paying Angeli11a' s expenses. 
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sl1ould Ainelia or Maria move for s11m1nary judg111ent, the 1notion 111ust incl11de 1nedical 

records and 1nedical expe1i affidavits rele,1a11t to tl1e iss11e of A11gelina's capacity at the 

time that Amelia executed both the 2010 and the 2012 TOD agreements. 

Amelia's Contentio11s 

A1nelia contends that she did not discuss the UBS account vvith Angelina and only 

became av.,rare that she was a designated beneficiary on the UBS account until afier 

A11gelina's death, after which ti1ne sl1e and Maria provided a TOD beneficiary affidavit to 

UBS. Amelia states that she was not present when Angelina executed the 2010 TOD 

agree1nent as sl1e was living in Flc)rida at the tiine, and furtl1er states that she did 11ot 

discuss it witl1 her sister or George. She clai1ns tl1at there was no prior TOD agree111ent or 

beneficiaries on the UBS acco11nt. She also alleges tl1at she 11e\1er discussed the UBS 

account, including beneficiary designation, witl1 Angelina. 

A1nelia conte11ds that George was admittedly never a pa1iy to Angelina's UBS 

.account, 11or did she bequeath it to hi1n, nor was he a party to the 1'00 agreeme11t, and. 

therefore, as a rnatter of law, George lacks standing to challenge their validity, and all of 

his clai1ns 011.Angelina's property are not viable as a 1natter of law. Angelina states tl1at 

George \\'as not na1ned a lJeneficiary to the UBS account becaus·e he \Vas the sole legatee 

of tvvo valuable pieces of co1n1nercial real estate originally ow11ed by tl1eir father, which 

George has allegedly used re11t-free for over a decade for his business. 

Atnelia also argttes that George cannot argue that he believed Angelina was 

1ne11tally incapacitated, as he testified at his deposition he interacted with lier bet\veen t\vo 

10 
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to t11ree times a week over the preceding 10-15 years, tl1at sl1e was capable of reading and 

understanding t1ewspapers. a11d that ''she \Vas all there." 

Amelia further argues that George says virtually nothing about Amelia in his 

affidavit, \Vhich supports her contention that she was 11ot involved in decision-1naking 

with regard to the 2010 TOD agreement. 

Maria's Contentions 

Maria contends that she was present when Angelina signed the 2010 TOD 

agree1nent and observed Angelina execute it. She denies that Angelina's signature is a 

forgery. To l1er }(nO\Vledge, there was 110 prior TOD agree1nent or designation of 

beneficiaries on tl1e UBS account. Maria asserts that UBS 11ever objected to the 20 I 0 

UBS agree1nent \Vhen it \Vas subtnitted or any time thereafter, up until the ti1ne that 

George threatened litigation. Maria states that on July 31, 20 I 0, Angelina gave her power 

of attorney over the lJBS account, and at tl1at time, Angelina discussed her desire to leave 

the accou11t to her and Amelia. 

Maria denies influencing Angelina in any way to sign the 2010 TOD agree1ne11t. 

Maria clai1ns that tl1e existence of the TOD was not disclosed to George because 

Angelina wished to avoid conflict with George, as he \Vas intimidating, inanipulative and 

violent to fa1nily tnernbers, and because of Angelina's advanced age, she sot1ght to avoid 

confrontations with George. Maria contends tl1at Angelina ·was unhappy with George for 

many reasons, one of which being that George allegedly told Angelina that the did not 

\Vant to pa)' rent 011 his father's co1n111ercial .properties any1nore because 11e was pay·i11g 

11 

[* 11]



FILED: KINGS COUNTY CLERK 09/03/2020 03:58 PM INDEX NO. 517780/2018

NYSCEF DOC. NO. 175 RECEIVED NYSCEF: 09/03/2020

12 of 36

for college for two daughters. Maria argues t11at in reality, George did not have financial 

difficulty, and vvas trsing \Vhat was to_ be Angelina's rental inco1ne for 11is O\Yn personal 

expenses. Maria states that duri11g the 1neeting witl1 Namtn on Jant1ary 4, 2011, after 

observing a confrontation betwee11 George and Amelia, A11gelina did not want t() deal 

~'itl1 any furtl1er confrontation or intimidation fro1n George, and decided not to tell 

George or Amelia that she had signed the TOD wl1en Maria sa\v her on Dece1nber 27, 

2010. Maria denies that the family agreed on January 4, 2011 that the UBS account 

would be split into three accounts. Maria also denies that Angelina ever told her that she 

vvished to leave George part of the UBS account, or that sl1e gave Na1n111 instructions to 

do so. 

Maria states that wl1iJe Nam1n testified that the 2010 TOD was scanned i11to tl1eir 

system on June 15, 2012, she believes that she mailed it to UBS earlier than that, but she 

does not state vvhen she did so. 

Maria also contends that wh_ile she notarized the 20 I 0 ·roD agree1nent, there is 110 

require1nent that it be notarized to be effective. Maria alleges that she did so because her 

mother vvas 93 years old and had difficulty walking, so it was not possible to tal(e her 

ot1tside t<.) a notaf)', and that sl1e notarized 11er signature as sl1e had done with otl1er 

docu111ents in the past. 

Discussion 

Standing 

Both A1nelia and Maria argue that Geotge does 11ot have standing to bring this 

12 
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action because he \Vas neither an o\vner nor a beneficiary of the UBS account. While 

Ame-lia assetied standing as an af1ir111ative defense in her ansvver, Maria did not. As a 

result, Maria l1as \Vaived any defe11se with respect to George's standing (see CPI,R 32 l l 

[e]; Matter of Fosella v Dinkins, 66 NY2d 162, 167-168 [1985]; Dougherty v City ofRye, 

63 NY2d 989 [1984]; Wells Fargo Bank Minn, N.A. v Mastropaolo, 42 AD3d 239 [2d 

Dept 2007]). 

George contends that he l1as standing ct·espite having no ownership interest in the 

account nor natned as a beneficiary, since if the 20 I 0 "fOD agree1nent is shown to be 

invalid, the account would go to the estate and he \VOLtld receive one-tl1ircl. George 

argues that Maria and A111elia contradictec{ this. 

A plai11tiff 1nay not proceed with an action. absent standing (see Star/c v Goldberg, 

297 AD2d 203, 204 [!"Dept 2002]). "Whether a person seeking relief is a proper party to 

request an adjudication is an aspect of justiciability \Vhich, when challe11ged, 111ust be 

considered at t11e outset of any litigation" (see Societ;; of Plastics Indus. v C'ou11ty of 

Suffolk, 77 NY2d 761, 769 (1991]). "Standing is a threshold determination, resting in 

part on poliC)' considerations, tl1at a person should be allovved access to the courts to 

adj11dicate the inerits of a particular dispute that satisfies the other justiciability criteria'' 

(id.). ''The rules. governing standing help courts separate the tangible fro1n the abstract or 

Speculative injury, and the genuinel;' aggrieved fro1n the judicial dilettante or a1norpho11s 

claimant" (Saratoga County Chamber of Commerce v Pataki, 100 NY2d 801, 812 

[2003]). In order to maintain standing, a party must allege an "injury in fact - an actual 
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legal stake in t11e inatter bei11g adjudicated," \¥11icl1 "ensures that the party seeking review 

has some concrete interest i11 prosecuting the action whicl1 casts the dispute in a form 

traditionally capable of judicial resolution" (see Society of Plastics, 77 NY2d at 772 

[i11ter11al qt1otation 1narks 01nitted]). 

"[O]n a plaii1tiff's s11111111ary judg1nent inotion, or at trial, where a plaintifI"s 

standing is placed in issue by the defendant, it is incu1nbent 11po11 the plaintiff to prove its 

standing to be entitled to relief' (Deutsche Bank Trust Co. Ams. v Vite/las, 131 AD3d 52, 

59 [2d Dept 2015]; see also Green Tree Servicing, LLC v Molini, 171 AD3d 880, 881 [2d 

Dept 2019]; LGF Holdings, LLC v Skydel, 139 AD3d 814 [2d Dept 2016]; Wachovia 

Mtge. Corp. v Lapa, 129 AD3d 830, 830-831 [2d Dept 2015]). "However. on a 

defendant's 1notion for su1nmary judgtnent, the burden is on tl1e inovi11g defendant to 

establish, prima facie, the plaintiffs lack of standing as a matter of law" (LGF Holdings, 

139 AD3d at 814; see also Blostein v Bauer, 218 AD2d 912, 913 [2d Dept 1995] [on a 

n1otion cl1allenging petitioner's standing, the burden of proof is on tl1e 1uovant]). ';The 

pri1na facie sl1ovving wl1ich a defendant n1ust malce 011 a inotion for s111n111at)' judgment is 

governed by the allegations made by the plaintiff in the pleadings" (LGF Holdings, 139 

AD3d at 814). Defe11dants fail to de1nonstrate their prirna facic entitlen1ent to st1n11nary 

judg1nent as a 1natter of la\¥ dis1nissing the cotnplaint for lacl< of standing \Vhe11 they _fail 

to eliminate qoestions of fact as to whether the plaintiff had standing (id.). 

A1nelia argues that tl1is case is analogous to cases wl1ere cot1rts have held that a 

plaintiff l1as no sta11din·g to seek a declaration of rights u11der a contract to whicl1 they are 
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not a party (see e.g. Williams v Sidley Austin Brown & Wood, l.l.P., I I Misc 3d 1064 

(A), 2006 NY Slip Op 50381 (U) [Sup Ct NY County 2006. Fried, .I.]; Baker v Latham 

Sparrowbush Assoc., 129 AD2d 667 [2d Dept 1987], Iv. denied 70 NY2d 606 [1987] 

["Special Tern1 properly dismissed the plaintiffs co1nplaint on the grottnd that she had no 

standii1g to bring an action for a declaratory judg1nent regarding the validity of a 

provision in a real property lease to \vhich she is not a party"]; Clavi11 v CAP Equip. 

Leasing Corp., 156 AD3d 404 [l" Dept 2017] [defendant CAP, a party to litigation but 

1101 a party to the st1bject contract, Iacl(ed standing t<.) enforce the contract]; OneBeacon 

Am. Ins. Co. v Colgate-Palmolive Co., 123 AD3d 222, 227 [I" Dept 2014] ["Colgate 

lacks standing to state a claim against NICO for breach of the underlying policies because 

NICO is i1ot a par(y to tl1ose contracts·"]; Arrow Louver & Dan1per Div. of Arro1v United 

Indus. v New York City Tr. Auth., 106 AD2d 533 [2d Dept 1984] [no standing where 

subcontractor was nof a tl1ird-party beneficiary u11der a contract between an owner and a 

prime contractor]; 85 Fifth Ave. 4th Floor, LLC v I.A. Selig, LLC, 45 AD3d 349, 350 [I" 

Dept 2007] [plaintiff purchaser did not have standing to sue cooperative board for 

withholding consent to sell seller's apartment, as plaintiff was not the third-party 

beneficiary of the lease between seller and cooperative]; Leist v Goldstein, 305 AD2d 

468, 469 [2d Dept 2003] [plaintiff, as contract vendee of shares in a cooperative 

corporation, \Vas not a party to the proprietary lease bet\veen the corporatio11 and the 

contract vendor and l1ad no standing to enforce the ter1ns of the proprietary lease against 

defendant cooperative corporation]). 
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However, a 'J'()O is 11ot a contract betv.1een tl1e O\vner of securities and the 

benet1ciaries .. nor is it al(in to a lease or insurance policy, and, therefore, the cases cited by 

defendants involving contractual relationships are not analogous to the case at bar. 

Rather, a11y contract established upon registration of the 2010 TOD agree111ent is between 

Angelina and UBS, not between Angelina and her daughters (see EPTL 13-4.9 [a] ["A 

transfer on death resulting fro1n a registration in beneficiary for1n is effective by reaso11 of 

the contract regarding the registratio11 between the ovvner and the registeri11g e11tit)' and 

this pm1 and is not testamentary"]; EPTL !3-4.8 [b] ["By accepting a request for 

registration of a security in beneficiary for1n, the registeri11g entity agrees that tl1e 

registration \Vill l>e i111ple1ne11ted on deatl1 of tl1e deceased ovvner as provided in this 

part."]). While Maria and Amelia are the stated beneficiaries to tl1e 2010 TOD 

agree1nent, the)' are not contracting parties, as they did 11ot bargain for or give up 

anything to receive a l)enefit. None of the cases cited by defendants involve the 

circ111nstanccs similar to the case at bar, where if George's allegations tl1at the 1'00 

designation was fraudulently exec11ted \Vere credited and the "fOD \Vas rendered i11valid, 

Angelina's UBS assets \Vould go to l1cr estate, and entitling George to one-third sl1are. 

Moreover, in protecting the registering entity against clai1ns to a sec1trity b)' an 

estate, creditors, distrib11tes, legatees and others, the EPTL co11te1nplates cases such as 

tl1is one, wl1ere there is a dispute be1'¥een the rights of be11eficiaries and othet claiinants 

t.o the ownership of a security (see EPTL 13-4.8 [c], [d]). EPTL 13-4.8 (d) states: "'D1e 

protection provided lJy this part to the registering entity of a security does not affect the 
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rights of beneficiaries in disptttes between then1selves and other claimants to ownership 

(lf the security transferred or its value or proceeds." This langtrage gives support to 

plaintiff's argu1nent tl1at he has standing to bring tl1is action. 

Jn re Green ex re. Estate of Nicholas R. Doman (16 Misc 3d 1113 (A), 2007 NY 

Slip Op 51407 [U] [Sur Ct, Suffolk Cty June 26, 2007], affirmed 58 AD3d 625, 627 [2d 

Dept 2009], Iv. denied 12 NY3d 715 [2009]), cited at length by defendants, is inapposite. 

That unpublishe'd case, \Vhich hris not been cited by a11y s11bsequent published opinions, 

involved a Su1Togate_'s Court proceeding to invalidate decedent's deceased husband's 

inter vivas trust, brought by the decedent's children against decedent's stepchild, the 

trustee and sole beneficiary of the trust. Tl1e court held tl1at tl1e decedent's cl1ildren's 

only interest in tl1e trust would l:ie to bring it back into tl1e decedent's· estate as 

contemplated by SCPA 2103, and that they lacked standing to bring such a proceeding 

because they \Vere not fiduciaries. 1'he court further held that beneficiaries to an estate do 

not have an independent cause ()faction to recover assets withheld fro1n an estate. 

In re Greer1., however, is about capacity to sue, which "concerns a litigant's J)OWer 

to appear and bring its grievance before the court" (Community Bd. 7 of Boroug/1 of' 

Manhattan v Schaffer, 84 NY2d 148, 155 [1994]) rather than standing, as evidenced by 

the court's ht)lding that "y.,1hile (decede11t's children's] argu1ne11t t11at the estate fiduciary 

could not bri11g st1ch an application against hiri1self as trustee is valid, there is no adequate 

explanation for petitioners' failure to seek liI11ited letters of ad1ninistration pursua11t to 

SCPA 702 for this purpose" (id.). That case is also in a different court brought by 
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plaii1tiffs on bcl1alf of an estate, not on behalf of their individ11al interests. By' contrast. 

George brings t11is case 11ot on bel1alf A11gelina's estate, but in 11is individual interest. 

Likewise, Schneider v David, 169 AD2d 506 (l" Dept 1991 ), cited by Amelia, 

concerns capacity to sue rather than standing (see Schneider. 169 AD2d at 507). In 

Sharrow v Sheridan, 91 AD3d 940 (2d Dept), Iv. denied, 19 NY3d 802 (2012), also cited 

by Amelia, plaintiff co1nmenced an action against his sister and mother, alleging that his 

sister used duress and ttndue influence to cause his 1nother to transfer her assets to the 

sister, frustrating his 1nother's inte11t to bequeath her assets equally a1nong the two 

children. In dismissing the case based on the plaintitTs lack of standing, the comt held 

that while his mother was alive, she had the absolute rigl1t to change 11er intentio11s 

regarding the distribution of assets, and that plaintiffs interest as his 111otl1er's ·'potential 

heir" was "a potential, speculative interest" (see Sharrow, 91 AD3d at 941). That is not 

the case here1 as Angelina is deceased and George was an 11eir to her estate, and S/1arro1'v 

is not controlling. Here, as recognized by the court in the related Surrogate's Court 

proceeding, ''any dispute regarding the propriety of the change in designation of the USB 

account wottld appear to be a dispute between living parties, whose relief is properly 

sought in Supreme Court" (Jn re Marinella, index No. 2012/4057/A, Sur Ct, Kings Cty 

May 20, 20!3, Lopez-Torres, J.). 

In sum, George plainly has a tangible, rather than merely speculative i11terest, in 

the deter1nination of whetl1er the 2010 TOD agree1nent is fraud1ilent, becattse if his 

allegations were found to be true by a trier of fact, the TOD would be invalidated and the 
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assets would go to Angeli11a's estate, of which George l1as been beql1eathed a one-third 

share (see Saratoga County Chamber of Commerce v Pataki, 100 NY2d al 812). If the 

court accepts An1elia's argu111e11t, it would 1nean that, in practical ter1ns, only Maria and 

A1nelia woltld have standing to bring a11 action with respect to the validity of the 20 l O 

agreement becal1se tl1e)1 are thG stated bc11eficiaries. I"Iovvever, as beneficiaries, they 

would have not reason to cl1allenge tl1e for1n's.validity, Moreover, while UBS \Vould also 

have standing as a party to the 1~0D to question its validity, there is no apparent reason 

for UBS to bring such an action. It cannot be the case that George lacks standing in botl1 

Sttrrogate's Court and this court to cl1allenge the 1~0D's v.alidity and thus le.fl witl1out a 

re1nedy to adjt1dicate tl1is clai1n. Accordingly, tl1e court ·finds that Amelia has not 111et lier 

burden of de111onstrating, pri1na fatie, that George lacl(s standing bring this action (see 

LGF Holdings, 139 AD3d at 814; Blostein, 218 AD2d at 913. 

Summary Judgment 

The court next turns to the analysis of \¥h'ether the parties have inet their respective 

burdens on su1111nary judg1nent with respect to each of George's causes of action. A pa1iy 

inoving for sum1nary jltdg1nent bears t11e burden of 1nal(ing a prilna facie sho\ving of 

entitle1nent to judg1nent as a inatter of law and 1nust tender sufficient evidence in 

adn1issible for111 to den1onstrate the absence of a11y 1naterial factual issues (see CPLR 

3212 [b]; Alvarez v Prospect Hospital, 68 NY2d 320_, 324 [1986]; Zuckerman v City of 

New York, 49 NY2d 557, 562 [1980]; Korn v Korn, 135 AD3d 1023, 1024 [3d Dept 

2016]). Failure to 1nal(e this prin1a facie showing requires dc11ial of the 111otion without 
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regard to the sufficiency of the opposing papers (see Alvarez, 68 NY2d at 324; Winegrad 

v New York University Medical Center, 64 NY2d 851, 853 [1985]; J.P. Morgan 

Mortgage Acquisition Corp. v Kagan, 157 AD3d 875, 876 [2d Dept 2018]). 

Once this sl1owing has been t11ade, the burden shifts to the party opposing tl1e 

1notion to produce evidence in ad1nissibJe for1n sufficient to establish an issue of 111atcrial 

fact requiring a trial (see CPLR 3212; Alvarez, 68 NY2d at 324; Zuckerman, 49 NY2d at 

562). "(A]ver1nents inerely stating conclusio11s of fact or of la\v. are insufficient to defeat 

stlm111ary judg1nent'1 (Banco Popztlar North A1nerica v Victory Taxi Managen1ent, Inc., 1 

NY3d 381, 383 [2004] [internal quotations omitted]). The court must view the totality of 

evide11ce presented in tl1e ligl1t 1nost favorable to the no11-1noving party and accord that 

party the benefit of every favorable inference (see Fortune v Raritan Bi1ilding Services 

Corp., 175 AD3d 469, 470 [2d Dept 2019]; Emigrant Bank v Drimmer, 171 AD3d 1132, 

1134 [2d Depl2019]). 

Sum1nary judg1nent is a "drastic remedy" that "sl1ould not be granted wl1ere tl1ere 

is any dotlbt as to the existence of sucl1 issues or wl1ere the isst1e is 'arguable'; issuc­

finding, rather than issue-deter1nination, is the key to the procedt1re" (Sillfnan. v T1vent;et/1 

Century-Fox Film Corp, 3 NY2d 395, 404, rearg denied 3 NY2d 941 [1957] [internal 

citations 0111itted]). "Tl1e court's function on a inotion for su1n1nary jt1dg1ne11t is 'to 

detern1ine \.vhether rnaterial factual issues exist, 1101 resolve such issues'" (Rztiz v Griffin, 

71 AD3d 1112, 1115 [2d Dept 20 I OJ quoting Lopez v Beltre, 59 AD3d 683, 685 [2d Dept 

2009]). 
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Declaratory Judgment 

George conte11ds that the 20 I 0 TOD agree111ent si1()Uld be deen1ed a 11ullity 

b'ecause A11gelina \Vas either coerced i11to executing the docu111ent "\Vhen she vvas 11ot of 

sound 1nind, or becat1se it vvas forged and irnpr9perly ex<;:cuted b)' Maria. George also 

sub1nits that as an interested party, Maria i111properl)1 notarized Angelina's signat11re. In 

that regard, George argues that EPTL 13-4.7 requires that "on proof of death of all 

O\Vners and compliance i,11it/1 any applicable requiren1ents of tlte registering entity." 

Accordi11g to George, tl1is requires compliance v.lith UBS's acl<no\vledge1nent 

require1nent, as pri11ted on the forn1. George further argues thatA11gelina's express desire 

vvas to split the UBS a1no11g her t11ree c;l1ildren. 

In response, defendants argt1e that notarization is merely a for1nality and is not 

required b)' statute, beca1tse a TOD is 11ot testan1entar:y pt1rsuant to EPTI_ 13-4.9 (a). 

Maria also denies forging Angelina's signature of in1properly int11tencing her to sign the 

2010 TOD agreement. Amelia forther argues that George also offers no admissible 

evidence in s11pport of su1nn1ary judg111ent. She arg11es that George's argu1nent that 

Angelina wanted l1er accounts to be split three ways is only based 011 11is own "say-so" 

and is barred by the Dead-Man's Statute, CPLR 4519. She also argues that his references 

to medical records are ba11·ed by the absence of co1npete11t inedical evidence. and also that 

plaintiff does not submit any 1nedical expert witness opinion regardiI1g Angelina's niental 

capacity. Amelia also arg11es that Narnm's testimony is 11earsay because he did not sign 

his deposition transcriJJt. 
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New York's Transfer-on-Death Security Registration Act (TODSRA), EPTL 13-

4.1 et seq., provides the statutor)' scl1e1ne under wl1icl1 a11 O\~ner of securities can 

auto111atically transfer the securities to a designee upbn the owner's death, witl1ottt the 

securities passing tl1rough probate (see Arroyo-Graitlau v Merrill Lyncli Pierce, Fen11er & 

Smith, Inc., 135 AD3d 1 [P' Dept 2015]). "Under TODSRA, the registering entity has 

the sole rigl1t to establish the te11ns and conditions under which it \Vill receive and 

i111ple1nent requests to register sec11rities ii1 beneficiary forn1 (EP'fL 13-4.104)" (ArrOJ!O-

Grau/au, 135 AD3d at 6). 

"A registering entity offeri11g to accept l"egistrations in 
be11eficiary for111 111ay establish the tern1s and conditions tinder 
v.il1icl1 it \Vill receive requests (i) for registrations in 
be11eficiary for111, and (ii) for imple1nentation of registration in 
l:ienet1ciary forn1, including requests for cancellation of 
previously registered TOD beneficiary designations and 
requests for reregistration to effect a change of beneficiary." 

(EI)1'J__, 13-4. l 0 [a]). Any unilateral action of an o'vner tc) designate i1 beneficiar)1 in the 

event of death is not by itself sufficient (Arroyo-Grau/au, 135 AD3d at 6 ). 

In t11e i11stant tnatter, eve11 though a notarization 111ay not be required purst1a11t to 

statute, pursua11t to EP1'L 13-4.10, UBS as a registering entity l1as the power to i1npose an 

acknowledge1nent of notarization require1nent on its 1'0D forn1 in order tc) satisfy its 

legiti1nate concern abo11t the conditions and ide11tities that inay be relevant to executio11 of 

4 EPTL 13-4.10 (a) provides, in pertinent part· ''.4 registering entity offering to accept 
registrations in beneficiary form n1ay establish the terms a11d conditions under wl11'ch it 
will receive requests (i) for registrations in beneficiary form, and (it) for implementation 
of registration in beneficiary form, including requests for cancellation of previously 
registered TOD beneft'ciary designations and iequests for reregistration to effect a 
change of beneficiary " 
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their TOD form. That UBS required its TOD form to be notarized is supported by: (I) the 

express language on the pre-printed UBS TOD form, stating, .in bold font: "This transfer 

on deatl1 agreer11ent 1n11st be 11otarized iI1 t11e acknowledgetnent forn1 belovv;'' and (2) the 

2012 co\rer letter fro111 Nan1n1's secretary, 1-Iammond, to Maria, attacl1i11g a blank l'OD 

form, wherein I-1a1n1nond advised Maria that Angelina's signature rnust be 11otarized. 

In addition, a party to a record is disqualified fi·o1n taking an acl(nowledgment of 

an instrument (see People ex rel. Conklin v Board o/R.R. Commrs., 105 AD 273 [3d Dept 

1905]: see also Fonvil v Morse, 172 AD3d 1453 [2d Dept 2019] [petitioner, who sought 

to i11validate designati11g petitions as candidates in a pritnary electio11, could not validly 

notarize aftidavits of service whereby jurisdiction over the OJJposing parties were 

purportedly were acquired, and those affidavits of service therefore vvere rendered 

nullities]; Braun/ate/ v Feiden, 172 AD3d 1451, 1543 [2d Dept 2019] [election candidate 

could not validly notarize signatt1re affidavits on behalf of her own candidacy, as the 

affidavits could be used in judicial proceeding to prove that the collected signatures \Vere 

valid, and the candidate was an i11terested party in tl1e outcome of the proceedi11gs]; 

Sumkin v Hammonds, 177 Misc 2d I 006 [Dist Ct Nassau County 1998] 

[ack110\vledge1ne11t tal<en by a person with financial interest in the instrtnnent is a 11ullity]; 

Hamar v American Home Mortg. Acceptance, Inc., 2012 NY Slip Op 33724[U], Sup Ct 

Orange County June 25, 2012, Bartlett, J.; Brodsky v Board of Mgrs. Of Dag 

Hammarskjold Tower Condominium, I Misc3d 591, 596 [Sup Ct, NY County 2003] ["It 

has generally been held that an acknowlellg1nent before a party to the instrtu11ent is a 
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nullity"]). 

Moreover, the New Yorlc State Deparhnent of State, l)ivision oC l~icensing 

Services, prod11ces an over\1le\v of the Notary License La\V, which states in the section 

entitled "Notary Public - Disqualif'lcations:" 

"A notary beneficially interested in tl1e conveyance by way 
of bei11g secured thereby is 11ot con1petent to take the 
aclcno\\1ledge1ne11t of tl1e instru1nent. In N'e\v Yorl( the courts 
have held an acknowledgement taken by a person financially 
or beneficially interested in a part)' to co11veyance or 
instrurnent ofwl1icl1 it is a JJart to be a nullity." 

In addition, Executive Law § 135-a(2) provides that "a notary public ... who in 

the exercise of the powers, or in the performance of duties of' such office shall practice 

any fraud or deceit, the pu11isl1rnent for \.\cl1ich is not othcr\vise provideq for by this act, 

shall be guilt)' of a 1nisde111canor.'' Violation of this section is equivalent to professional 

misconduct by an attorney (see Matter a/Bunting, 10 AD3d 146 [2d Dept 2004]; /vfatter 

a/Dempsey, 142 AD2d 254 [2d Dept 1988]; Matter a/Faceyv Department a/State, 132 

AD2d 698 [2d Dept 1987]). 

Here, UBS may validly reqmre its TOD forms to be notarized. Given the 

prohibitio11 against an ii1terested person fro111 notarizing a docu111e11t in which they have 

an interest, defendants l1ave not 1net their burden 011 su1n1nary jt1dgment of showing that 

the 2010 'fOD agree1ne11t \Vas validly notarized by Maria. 

Maria argues that the fact that UBS finally registered the 20 I 0 TOD agreement 

\Vith()Ut contest de1nonstrates that the notarization is valid. f-Io,vever, the record 

demonstrates tl1at I-Iam1nond, Na1n1n's assistant, raised the issue witl1 UBS, 
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de111onstrating tl1at at the ver;' least, she l1ad concerns alJout the 11otarization. In addition, 

the fact that tl1ere was an almost eigl1teen 111onth lag between the_ execution of the 

.docu1nent and its registration by UBS, and Maria's differing explru1atio11s for the delay, 

raises questions about whether UBS l1ad concerns about it and what steps were taken 

internally to vet tl1e forrn and its execution. 

Even if tl1e 2010 TOD agree1nent was properly notarized, questions of fact exist 

as to \Vl1ether Angelina signed the docu1ne11t, at1d if sl1e did, whether she \Vas of sound 

1nind at that tiine. 'rl1e court notes that defendants 11ave failed to subrnit 1nedical expert 

affidavits (and Maria l1as failed to sub1nit any 1nedical records) relevant tt) the issue of 

Angelina's capacity when she executed both the 2010 and the 2012 TOD agreements, as 

directed by the court in its May 19, 2016 order. Tl1crefore, the court cannot evaluate 

vvhether or not Angelina was 111entally infirm \vhen she purported!)' exect1ted those 

doctunents. J.Iowever, the court notes that Angeli11a's medical records st1btnitted by 

George and A1pelia suggest that she was diag11osed with Alzhei1ner's a11d \Vas on 

medication. Emails fro1n 2010 subn1itted by George shov\r tl1at Angelina was tal<ing 

dcn1entia and/or Alzhei1ncr's 1nedicatio11 in 2010. Yet, A1nelia contends that despite l1cr 

1nothcr's age, she \Vas in charge of 11er own affairs, and Atnelia believes that Angeli11a 

"'·as "fully cognizant" when she execute_d the 2010 TOD agree1nent. I-Iowever, George 

has submitted e1nails fro1n Maria suggesting that Maria was aware that 11er 111other was 

111e11tally infir111. Maria notes that while George argues that A11gelia 1na).r h11ve been 

1nentally incapacitated in 20 I 0., he testified at l1is deposition that Angelil1a "vvas all 
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there.'' At tl1e very least, Anglina's i11edical records raise a guestio11 of fact as to 

A11gelina's capacit)1 at the ti1ne sl1e executed the 2010 TOD agree1nent, vvhich was the 

agree1nent tiltin1ately regiStttred by UBS. As sucl1, defendants have failed t<) elin1inate 

any questions of' fact as to Angeli11a·'s 1nen~al capacity, and their st1111mary judg1nent 

motions are denied. Nor has George met his burden of establishing that the 2010 TOD 

agree1nent \Vas forged or tl1at Angelina vvas 111cntall)1 incapable t1f' 1nal(it1g the 

designation. While George has submitted a Jetter from Maria to UBS in May of 2012 

noting tl1at Angelina 11ad trouble with her signature, this is not conclusive proof that she 

cottld not sig11 her docu1nents or that her sig.nature was forged. Tl1ese re1nain questions of 

fact for trial. 

In addition, with tespect to defendants' argument that Na1n1n's transcript 1s 

inad111issible, George notes tl1at Na1n111's transcript \\1as forwarded to his cot1nsel for 

signature but \Vas never returnc(l, and that CPLR 31 16 pcr1nits plaintiff to use tl1e 

transcript as though it were signed. As sucl1, defe11dants 11ave failed to- establish that 

Namm's testin1011y is inad111issibl_e. 

Fraud 

'furning to George's re111aining causes of action, to establish a pri1na facie case for 

fraud, a plait1tiff 1nt1st establish that: (1) defendant made a 111aterial 1nisrepresentation of 

[act, (2) such representation was false and known to be false by del'endant (3) defendant 

intended to deceive plaintiff, ( 4) plaintiff believed and justifiably relied on the statement 

and was induced to engage in a certain cause of conduct; and (5) plaintiff sustained 
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pectu1iary loss as a result of the reliance (see Mandarin Tradi11g Ltd. v Wilde11stei11, 16 

NY3d 173, 178 [2011]; Ross v Louise Wise Servs., Inc., 8 NY3d 478, 488 [2007]; Lama 

Holding Co. v Smith Barney, 88 NY 2d 413, 421 [1996]). The elements of fraud are 

narro\vly defined and require proof by clear and convinci11g evidence, a11d 11ot every 

1nisreprese11tation or 01nission rises to the level of fraud (see Gaido11 v Gi1ardian Life Ins. 

Co. of Am., 94 NY2d 330, 349-350 [2019]). 

George contends that he· has clear!)' established his cause of acti{)ll for fraud. 

George submits that at the end of the meeting with Namm on January 4, 2011, Namm 

testified that the t11ree siblings agreed to a one-third each TOD account. 1~11is is allegedly 

supported by: (I) a Ja11uary 5, 201 l email exchange between Maria and Ge{)rge wherein 

Maria stated "more than what your 1/3 of the stock account is," (2) an April 20, 2011 

email wl1erein Maria states "If you want your share of tl1e stocl(S to be applied to the rent 

owed," and (3) June 26, 2012 email, stating "remember, any money left was supposed to 

go 3 \vays." The agreen1ent was further evidenced by defendants' then attorne)', who sent 

George May 8, 2012 letter asking plaintiff to execute an assignment ofhis rights, title and 

i11terest in his inother's UBS acco11nt. 

George furtl1~r contends that the January 4, 2011 agreen1ent \Vas under1nined b)' 

the material 1nisrepresentations of defendants in that defendants clail11 that their 111other 

signed a TOD agreement 011 Dece111ber 27, 2010, yet the defendants continued to tell 

George that he v-,1as entitled to his one-third share of the account. George asserts tl1at his 

sisters clai1ned tl1at the TOD \Vas effective, but continued to tell George that 11e 11ad a 
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share through as late as May, 2012. George contends that the 2010 TOD agreement was 

l1idden fro1n hi1n until after his 1notl1er's death, despite his sister's claitn that 11e l1ad a 

one-third interest in the UBS account in order to induce reliance. George co11tends that he 

justifialJ!y relied on defendants' actions. George also argues constrttctive fraud, in that 

the 2010 TOD agreement was purportedly signed on December 27, 2010 but remained in 

Maria's possession for approxiinately another 18 months because she forgot she had it, or 

n1isplaced it, allegedly fo1u1d it in ''earl)1 2012," and then sent it to UBS. According to 

George, this is incredible-. 

George tllrther argties that Maria was appointed as attorney-in-fact for their 1nother 

in July, 2010 and that any action she took with regard to the UBS account should be 

scruti11ized especially '''hen it benefitted Maria (see Gordo11' v Bialystoker Ctr., 45 NY2d 

692, 698-699 [1978] ["Whenever, however, the relations between the contracting parties 

appear to be of such a charactet as to render it certain that they do not deal on ter1ns of 

equality but that either on the one side from superior l<nowledge of the 111attcr derived 

fro1n a fiduciary relatio11, or fro111 a11 over111astering influence, or on the other fro111 

weakness, depe11dence, <)f trust justifialJly reposed, unfair advantage in a transactio11 is 

rendered probable, tl1ere the burden is shifted, the transaction is presu111ed void, a11d it is 

incu111bent upon the stronger party to show affirmatively that no deception \Vas practiced, 

no llndue influence was used, and that all was fair, open, voluntary and well understood. 

This doctrine is well settled"]; see also Matter of Greif}; 92 NY2d 341, 345 [1998] 

["where parties to an agreement find or place the1nselves in a relationship of trust and 
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confidence at the ti1ne of exec1ttion, a special burden 1nay be sl1ifted to the party in who1n 

tl1e trust is reposed (or to the proponent of the party's interest, as in this case) to disprove 

fraud or overreaching"]). 

George ti.trther argues that the May 2012 TOD document is invalid as fraud ab 

initio or voidable fraud, based on the fact that the 1nedical records show that Angelina had 

adva11ce stage Alzl1ei1ner's and Maria's ackn6wledge1nent on April 25, 2012 in an email 

three weeks before executil1g the 2012 'fOD agree1nent that Angelina's de1ne11tia \Vas 

very bad. 

Tn response, det'endants argue that George 11as failed t() prove his fraud clailn 

because he has failed to establish that there was any inaterial representation of fact 1nade 

by an)10ne about an:ything 1naterial upo11 which he relied, to his detriment, which is an 

essential elen1e11t or a fraud claiin. A111elia argues that nor is there falsity·. scie11ter, 

reliance or injury, let alone clear or co11vincing evide11ce thereof. An1elia further argues 

that to tl1e extent that George's allegatio11s are based 011 the failure to provide George \Vith 

info1111ation. tl1is is not actionable wl1ere there is no special d11ty on the part of anyone to 

provide him with information (see Manda Int'/ Corp. v Yager, 2016 NY Slip Op 04091, 

139 AD3d 594, 595 [I" Dept 2016]). Amelia also asserts that she had no knowledge of, or 

involve1neni with the 20 lO 1'0D agree1nent until after A11gelina died, and tnade 110 

representations to George abottt it. She asserts that it \Vas a inatter between her and UBS. 

A111elia also contends that there is no evidence that An1elia or Maria forged the TOD. 

Maria argues that she could not have 1nisrepresented George-'s interest l:iecause he 
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ad1nittedly never l1ad any interest in the UBS account. 

Here, George has f'ailed to 1neet his burden of establishing all of the ele1nents of a 

fraud clailn. However, defendants have also faile({ to 1neet their bttrden of disproving tl1e 

ele1nents, and questions of fact preclude the grant of su1n1nary judg1nent with respect to 

the fraud clai1n to either plai11tiff or defendants. While Maria ad1nits that Angelina 

decided not to tell George and Atnelia that about the 2010 TOD agreen1ent's execution on 

Dece1nber 27, 20 I 0, the court has questions about tl1e tin1ing and the reasons behind tl1is 

decision. Maria states that the decisio11 \Vas 1nade on or about January 4, 2011, after 

George's alleged bad behavior at t11e n1eeting. 1-Iowever, as 11oted by George, there is a 

question as to wl1y Na1n111 vvas invited to bring tl1e TOD forms to Angelina ()11 January 4. 

2011 in the first place if there was a valid TOD agree1nent already executed on December 

27, 2010. Although Amelia states that she did not know about the 2010 TOD agreement 

when it \Vas exec111ed, tl1at state1ne11t is self .. serving and a question of fact also exists as to 

'vhether Ainelia !mew about tl1e TOD and worl(ed \vith Maria in rnaking a nlaterial 

tnisreprese11tation of fact about tl1e 'fOD agree1nent tl1at was inte11ded to deceive George. 

Bad Faith 

A plaintiff 1nay allege bad faith as part of its contract claiin, but bad faitl1 does not 

provide an independent basis for recovery (see Tevdoracl1vili v Chase Ma11hattan Bank, 

103 F Supp 2d 632 [US Dist Ct, ED NY 2000] [cause of action "by virtue of the 

contractual relationship betwee11 plaintiff and Chase [_Ba11l<], Chase ovved plaintiff an 

implied duty of good faith and fair dealing" found redundant, as a plaintiff may allege bad 
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faith as part of its contract clai1n, but bad faith does not provide an independent basis for 

recovery]; Quail Ridge Associates v Chemical Bank, 162 AD2d 917, 919 [3d Dept 1990], 

appeal dism'd, 76 NY2d 936 [1990]; see also Acquista v New York life Ins. Co., 285 

AD2d 73, 81 [ l" Dept 200 I] [bad faith not an independent cause of action in the context 

ofa first-party insurance clai111]). However, there is a cause of action for bad faitl1 with 

respect insurance coverage (see e.g. DiBlasi v Aetna Life a11d Cas. Ins. C'o., 147 AD2d 93, 

98 [2d Dept 1989] ["A bad faith case is established where the liability is clear and the 

potential recovery exceeds the insurance coverage. The carrier cannot be held liable if its 

decision not the settle was the result of an error of judgment on its part or even by a 

failure to exercise reaso11able care ... there is a cause of actit)n 011ly if the decision to not 

to settle \Vithin the policy liinits was made i11 bad faith, nleaning in gross disregard of its 

insured's interests"]; see also Peck v Chase Manhattan Bank, N.A., 190 AD2d 547 [!" 

Dept 1993] [recognizing commercial bad faith claim against a bank]). 

Defendants argue that bad faith claitn only arises in nlatters invol\1ing contract. 

A1nelia contends that there is no i11dependent cause of a_ctit)n for bad faitl1 under New 

Yorl( law. A1nelia argues t11at this cause of action is non-existent and repetitive. A1nelia 

also contends that she had 110 involve1nent \.vith executing the 20 I 0 'rOD agree1nent, and 

therefore she could not have acted with bad faith. George contends that there are 111any 

types of contracts, including a quasi co_ntract, whicl1 applies in absence of an express 

agree1nent, and is a legal obligation imposed in order to prevent a party's just enrich1nent. 

. 1·11e court finds tl1at George l1as not 1nct his burden of establishi11g a bad faith 
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clai1n. Nor l1ave defendants inct tl1eir burden of disproving the existenc-e of such clain1, 

as the questions of fact JJre,riously disct1ssed herein preclude the award of s1nn1nary 

judg1nent to any party 011 this claim. 
' . 

Unj11st Enrichme11t; Monies Had ancl Received 

''l~h_e theof)r of unjust enrich111ent lies as a quasi-contract claim. It is an obligatil)ll 

the law creates ii1 the absence of any agreement1
' (Goldn1an v Metropolitan Life Ins. Co., 

5 NY3d 561, 572 [2005]). "It is an obligation imposed by equity to prevent injustice, in 

the absence of a11 actual agree111ent ben.,veen the parties concerned" (IDT C'orp. v Morga11 

Stanley Dean Witter & Co., 12 NY3d 132, 142 [2009]). To establish a claim for unjust 

enrichment, a party must show that (l) the other party was enriched, (2) at the other's 

party's expense, and (3) tl1at it is against equity and good conscience to per1nit the l)ther 

party to retain what it is seeking to recover (see Mandarin Trading, 16 NY3d at 182). 

A cause of action for monies had an received is a contract itnplied in law and 

based upon quasi contract (see Parsa v State of New York, 64 NY2d 143, 148 [1984]; 

Gargano v Morey, 165 AD3d 889, 891 [2d Dept 2018]). "[I]t is an obligation which the 

law creates in the absence of agreement when one party possesses 1noney tl1at in equity 

and good conscience he ought not to retain and that belongs to another" (Parsa, 64 NY2d 

at 148). "The re111cdy is available ·'jf one 1nan has obtained 1no11ey fi·on1 another, through 

the 1nedi11m of oppression, iinpositio11, exto1iion, or deceit, or by the con11nission of a 

trespass'' (id. [i11ternal quotation n1ark:s 01nitted]). A plaintiff establishes this cause o-f 

action where: (I) the defendant received money belonging to the plaintifl'; (2) defendant 
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benefitled from receipt of the money; and (3) under principles of equity and good 

conscience, the defendant should 11ot be pern1itted to l(eep the 111oney· (see Gargcrno, 165 

AD3d at 891). 

Defenda11ts contend tl1at t]1e existence of a valid and enforceable written contract 

precludes recovery for unjust enrich1nent and monies had and received \Vhere the claiJn is 

quasi-contractual (see Clark-Fitzpatrick. Inc. v long Island R. Co., 70 NY2d 382, 388 

[ 1987]). Defendants argue that George can11ot assert a breach of contract clai1n becattse 

he was not a party to any contract, including the TOD agreement, but even in the abse11ce 

of a clairn for breach of contract, there is no clai1n in quasi contract wl1ere a written 

agree1nent, such as the 2010 TOD agree1nent, exists (see Randall's ls. Aquatic Leisure, 

LLC v City of New York, 92 AD3d 463, 464 (I" Dept 2012], Iv denied 19 NY3d 802 

[2012J). Maria also asserts that she was not enriched at George's expense because 

George never had any inte_rest in the UBS acco11nt. Atnelia contends t11at she l1ad 110 

involve1nent in the TOD, and that therefore there is no unjust enrichme11t clai1n. Amelia 

also alleges that George's claims for unjust enrich1nent and for 1nonies had and received 

fail because generically allege, without proving, tl1at defendants unjustly enriched 

the1nselves at George's expe11se. 

Neither plai11tiff nor defendants l1ave met their priina facie burden with respect to 

the unjust enrich1nent or 1nonies l1ad and received clai1ns. ln addition, as \Vith the other 

clai1ns) the sa1ne questions of fact discussed, supra, preclude a grant of s1unmary 

judgtnent in favor of any party. If George's allegations concerning execution of the TOD 
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agree111ent are credited, a trier of fact can find that defendants benefitted, by receiving 

one-half, rather than 011e-tl1ird, interest in the UBS account the defendant received money 

belonging to the plaintiff 

Undue Influence 

Defendants argue, correctly, that undue influence is not a cause of action bttt 

grou11ds for rescissi<)I1 of a contract (see ~')piJ1ella v Constantino, 20 J l NY Slip ()JJ 52219 

[U], 33 Misc3d 1232 (A) [Sup Ct Kings Cty 201 lJ, citing Hosseiniyar v A!imehri, 48 

AD3d 635 [2d Dept 2008)). Accordingly, to the extent that George asserts undue 

influence as a separate cause of action, this clai1n is dis1nissed. George n1ay, ho\vever, 

assert tl1is as grou11ds for rescission of the 20 I 0 TOD agree1ne11t. as tl1e cot1rt has held, 

supra, that George has standi11g to bring causes of action with respect to executio11 of the 

2010 TOD agreement. 

Rule 19-a of the Rules of the Commercial Division of the Supreme· Court, 22 
NYCRR 202.70, R.19-a 

F'inally, Atnelia conte11ds that all o·f the facts in her state111e11t of material facts 

should be dee1n·ed admitted for the purposes of deciding l1er n1otion becatise George has 

failed to sub1nit a cou11terstaten1ent of 1natcrial facts pursuant to Rule 19-a of tl1c Rules of 
• 

the Commercial Division of the Supreme Court, 22 NYCRR 202.70, R, 19-a ("[ e]ach 

state1nent ot' 1nat_erial fact by the 1novant ... must be followed by citation to evidence 

subtnitted in sttpport of ... the 1notion.)''. l:Zule 19-a of the Rules of the Co1nn1ercial 

Division af the Supreme Court, 22 NYCRR 202.70 states that the court may direct a 
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inovant to file a SCJJarate, nutnbered state1nent of n1aterial facts ttpon \Vhicl1 the 1novant 

contends there is not genuine issue to be tried (Rule19-a [a]). In such cases, the opposing 

papers shall include a corres11ondingly n11n1bered i1aragraph responding to each nu111bered 

paragraph of the statement of the moving party (Rule 19-a [bJ). Each numbered paragraph 

of the statement of tnaterial facts shall be deemed admitted for purposes of the 111otion 

unless specifically controverted by a con·espondingl)1 nun1bered paragraph of the 

opposing party (Rule 19-a [cj). The Kings County Supreme Court Commercial Division 

Rules direct that all sum111ary judgment 111otions be accotnpanied by a state1nent of 

material facts as set forth in the Uniform Rules, 22 NYCRR 202.70 (g), Ruic 19-a, but do 

not speciiicaliy· require a Ct)Unterstate1nent (see Kings Cty. Co1n1n. Div. R. ] 5). 

Courts have held tl1at an opposi11g party's failure to provide a fully supported 

counterstate1nent of disputed facts in opposition to a movant's sum1nary judgn1ent 1notio11 

does. not require the court to dee1n defendants' statement of 1nateri.al facts ad1nitted, but 

gives the court discretion to do so (see Crouse Health S)1ste111; Inc. v C';l}' of.()J;racitse, 126 

AD3d 1336, 1338 [4'" Dept 2015]; Abreau v Sarkin and Associates Realty, Inc., 69 AD3d 

420, 421 [I" Dept 20 I OJ). Here, while it would have been the better practice for George 

to sub111i1 a countersta1e111ent either adn1itting or denying eacl1 oftl1e A1nelia's statetnents 

of 1naterial faC:t, as previously 1101cd, tl1ere is sufficient evidence in the record to raise 

tfiable isst1es of fact, and tl1e court is not co111pelled to grant summary judg1nent solely on 

the basis of blind adherence to the procedure set forth in Rule 19-a (see Al Sar; v Alis/1aev 

Bros, Inc., 121 AD3d 506 [!''Dept 2014]; Abreau, 69 AD3d al 421; Slattery Skanska Inc. 
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v American Home Assur. Co., 67 AD3d I, 12 [I" Dept 2009]: Hiller v Buel, 33 Misc3d 

1213 [A], 2011 NY Slip Op 51914 [U] [Sup Ct, Kings Cty 2011], Schmidt, J.). Rather, 

the co tut l1as reviewed George's state1nent in support of his motion and in opposition to 

defendants' 1notions, and has found that George has raised issues of 1naterial fact 

precluding su1111nary judg1nent in favor of defendants. 

Conclusion 

Accordingly, it is 

ORDERED that plaintiffs i11otion, i11ot. seq. t\VO, for a11 order, t\VO, for an order 

pursua11t to CIJLR 3212, granting 11i1n. stn11mary judgtnent on the c1ai1ns in the operative 

cornplaint and for other relief' is denied in its entirety; a11d it is fllrther 

ORDERED that defendants' motions, mot. seq. three and mot. seq. four, for an 

order pursuant to CPLR 3212, for su1111nary judg1nent distnissing all cat1ses of action 

agaii1st them and otl1er relief, is granted to the extent that plaintiffs cause of action for 

undue influence is dis1nissed. Tl1e re1nainder o_fthe relief sougl1t in the 1notions is denied. 

1'he court l1as reviewed tl1e parties' re1naining contentions and finds thcn1 to be 

without 111erit. All relief 11ot expressly granted herein is denied. 

Tl1is-co11stitutes tl1e decision and order of the court~--? 

\ __,.--'/ /, -EN '?1·" , . /, 

J. . c. 
I 

J® ce Lawrence Knipe! 
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