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At an IAS cf'cr111, Part 57 of the Supreme 

Court of the State of New York, held in and 

for the of I<ings, at tl1e Courthouse, at Civic 
Center, Brooklyn, New York, 011 the 4th day 

of Septetnber, 2020. 

PRESENT: 

HON. LAWRENCE KNIPEL, 

J11stice. 

- - - - - - - - - - - - - - - - - - - -- --- - -- - - - - - - - -- - - - -X 
YUAN MING ZHANG, YOU QIN LI, XU CAN CHEN, 
CHUN LEUNG Ll AND YIM KUEN CHAN, 

Plaintiffs, 

- against -

ZIANI HICHAM AND GARA CL ATLANTIC, INC., 

Defendants. 

- - --- -- - - - - -- - - - - -- - - - - - - - - - - - - - - - - - - - - -X 
"fhe following e-filed papers read herein: 

Notice of Motio11 and Affidavits (Affirmations) Annexed 

Opposi11g Affidavits (Affirmations) __ _ 

Reply Aflidavits (Affirmations/Affidavits) 

DECISION AND 0£lDER 

Index No. 505583/15 
Mot. Seq Nos. 11-12 

NYSCEF Doc. Nos. 1 

209-210. 220-221 

221 226 

226 231 

Upon the foregoing papers i11 this 1nostly settled automobile accident case \Vith a 

lingering dispute between attorneys, the Law Offices of Gary S. Park (Park), outgoing 

attorneys for plaintiff Yi1n K11en Chan (plaintiff Kuen Chah) 111ove, in inotio11 (1not.) 

New York State Electronically F'iled Doctunent Nttmbers 
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seqt1ence (seq.) I I, for a11 order, pursuant to CPLR 4403, rejecting a January 21, 2020 

report of the Special Referee herein (the report). Instead, Park seeks a finding, contrary to 

the report, of no conflict of i11terest wl1ile rcprese11ting all plaintiffs, and a directive that 

the Law Offices of David M. Peterson, P.C. (Peterson) folly disclose the exact settlement 

ainount with a tUll accounting of all funds r(;':cei,red and attorney's fees earned. Park also 

seeks a 75% award all attor11ey's fees earned in tl1is action, ()r alternatively, a hearing date 

to apportion legal fees with Peterson. 

Peterson, acting as counselor for plaintiff I<uen Cl1an, cross-moves, in mot. seq. 

12, for an order, purst1a11t to CPLR 2004, exte11ding the time to int)ve, pursuant to Cl)I,R 

4403 and 22 NYCRR 202.44 (a), to confirm the report in its entirety. 

Baclcgro1111d 

This case steins fro111 a February 2, 2015 rear-end collision allegedly cattsed by 

defendants' negligence that resulted in plaintifts allegedly suffering injuries (see 

NYSCEF Doc. No. I, plaintiffs' verified complaint). Park, at the time of the underlying 

action's co1n1nencement on May 6, 2015, represented all plaintiffs, 11amely driver 

(plaintiff Zheng) and passengers (plaintiffs Qin Li, Can Chen, Leung Li, and Kuen Chan). 

Defendants a11swered after service of the su1n1nons and co111plaint and asserted the 

al1irinative defense that "recovery [was] barred in this action as to [these] dcfendant[s] in 

whole or in part by plaintiffs' culpable conduct" (see NYSCEF Doc. No. 2, defendants' 

answer at 4, ,-i 25). Thereafter, various discovery and inotion practice ensued. 

Defendants, in Dece1nber 2016, inoved, in 1not. seq. tv,.:o, to a1nend their answer to assert 
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a counterclai1n agai11st plai11tifT Zl1eng, the driver, \\1l1ich alleged that plaintiff passengers' 

injuries were caused by plaintiff Zheng's negligence (see NYSCEF Doc. No. 24, 

llefendants' proposed a111e11ded answer, at 7, un11u1nbered paragraph after i-J 38, a11nexed 

as exhibitC lo defendants' mot seq. 2 papers). Park cross-moved on January 20, 2017 in 

mot seq. three, for an order granting summary judgment to all defendants (see NYSCEF 

Doc. No. 27). While the rnotion to a1nend the answer and su1n1naty jL1dg1nent cross 

motion were pending, plaintiff Kuen Chan, Park, and Peterson executed a March 10, 2017 

consent to change atto111ey·, resulting in I)eterson being the attorney of record representing 

plaintiff Kuen Chan (see NYSCEF Doc. No. 61). 

The Hon. Wavny Toussai11t) also while the 1notion to ainend defendants' answer 

and the sum1nary judg1nent cross motion were pending, issued a May 24, 2017 order 

directing that Parl<, as counsel for all otl1er plaintiffS, 1nust resolve any potential conflicts 

that may exist in the action (see NYSCEF Doc. No. 66). Subsequently, Justice Toussaint 

issued a June 21, 2017 order directing plaintiffs Zhang, Qin Li, Can Chen, and Leung Li 

to retain 11ew co11nsel and further specifying that plaintiff Zha11g "'cannot be represe11ted 

by the same counsel [i.e., Park] as any of the other co-plaintiffs'' (see NYSCEF Doc. No. 

70). October 25, 2017 and October 27, 2017 orders from Justice Toussaint granted the 

1notion to atnend the answer and denied plaintiff Zhang's summary judg1nent cross 

1notion as there were factual issues of fact "whether Zhang bears an)' liability for the 

happening of the accident" (NYSCEF Doc. No. 105, order dated October 25. 2017 and 

NYSCEF Doc. 106, order, as amended, dated Octol;>er 27, 2017). The amended answer 

was filed on November 22, 2017 (see NYSCEF Doe. No. 108). Thereafter, the action, 
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except for tl1e counterclai1n agai11st plaintiff Zha11g, settled tbr an undisclosed a1nount, 

and a stipt1lation of disconti11uance, except, as stated in its heading, -fOr tl1e cou11terc1aiin 

against plaintiff Zhang, was filed (see NYSCEF Doc. No. 170 dated March 28, 2019). 

Park 1noved after the settle1nent, by a May 7, 2019 order to show cause, in 1nbt. 

seq. te11, for an order (a) directing Peterson to ft111y disclose tl1e exact settlement runount, 

a full accounting of all funds received and attorney's fees earned, and (b) awarding Park 

75% of all attof·ney's fees earned in Peterson's re1)resentation of plaintiff Kt1e11 c:11an, or 

alternatively, setting a hearing date to apportion the legal fees between Park and Peterson. 

That motion resulted in a July 25, 2019 order by the Hon. Donald Scott Kurtz (see 

NYSCEF Doc. No. 203) referring the matter to the Special Referee herein to determine a) 

whetl1er a co11ilict of interest existed i11 l)arl<'s simtdtaneous representatit)n of plaintiff 

Zhang and plaintiff Kuen Chan before the substitution of counsel; b) if such conflict 

existed, whether the conflict vvas waived; and c) wl1ether Park is entitled to attorney's 

tees for representing plaintiff I<uen 'Cl1an and the apportion111ent of such fees. 

The Special Referee then conducted a hearing and issued a January 21, 2020 report 

which determined: 

''I. Tl1ere was an existence of a conflict in 'Park's 
si1nultaneous representation of [plaintiff] Zhang and 
[plaintiff] Chan prior to Peterson ·s March I 0, 2017 
substitution as tl1e conflict arose \Vhen defendants sub1nitted 
their answer alleging plaintiff, Zhang's culpable conduct on 
Jt1ne 4, 2015, al1nost two years prior. 

"2~ 'fl1e co11±1ict vvas not waived as written waivers in E11glish 
\:Vere submitted by ParJ( in June 2017, and again st1bmitted i11 

Nove111ber 9, 201°8 with certification that the doctunents 
w[ ere J translated, after the action was settled in mediation. 
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"3. Parks [sic] is disqualified from receiving any portion of 
the attorneys' fees" (see NYSCEF Doc. No. 207). 

Parl< nov.r 1noyes for an order rejecting the reJJOti, and Peterson cross-moves for an order 

contir1ning the repo1i. 

T/1e Parties' Positio11s 

Park's core position 1s that the report must be rejected as the Special Referee 

erroneot1sly found a) that a conflict of interest existed and b) tl1at it is not entitled to 

attorney's fees. Parle maintains that tl1is finding is unsupported by both applicable case 

Jayv and the record. Parle asserts, contrar)' to the findings of the report, that its 

representatio11 of plaintiff Kuen Cl1an a11d tl1e otl1er plaintiffs did not constitute a conflict 

of interest. Criticall)r it notes that durii1g its tenure as plai11tiff Kuen Chan's cottnsel, 

defenda11ts asserted no cou11terclaims agai11st any oftl1e piaintiffS. It tnaintains that it was 

not until after its representation ceased and Peterso11 was substitt1ted as counsel did a 

potential co11flict of i11terest arise, when defe11dants filed an a1nended answer asserti11g a 

counterclai1n against pJaintiff Zhang. 

Par!( contends that tl1e report inc(>rrectly conclt1dcs that defendants' aftir1native 

defenses, raised in its initial answer, created a conflict of iI1terest. Fttrther it asserts that 

joint representation ofplaintiffS, drivers and passengers, are routine in the practice of law 

and are not per se against any statutory autl1ority. Park also presents signed waivers by 

plaintiffs, including .Plaintiff I<uen Chan, purportedly affirn1atively waiving any potential 

conflicts of interest in Park:'s representatio11 of all plaintiff's. Thus, Par}( argues tl1e report 

1nust be rejected and Peterson directed (a) to fully disclose the exact settlernent a111ount 
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with a full accounting of all funds received a11d attorney~s fees earned and (b) to a\vard 

Park 75% of all attorne:y's fees earned i11 tl1is action for Peterso11's represe11tation of 

plaintiff Kt1en Chan. Alternatively, Par!( seeks setting a hearing date to appo1iion legal 

fees. 

Peterson principally posits that the report 1nust be contir1ned as the Special Referee 

properly found tl1at a conflict of interest existed in Park's representation of all the 

plaintiffs. Such a finding, Peterson contends, necessitates denial of Park:'s demand for 

attorney's fees. In addition, J->eterson challe11ges Park's position that the i1onexistence of 

a counterclaiin de facto ineans no conflict of interest. No authority st1ppo1is this 

conclusion; P~terson clai1ns, and he thus views Par}('S position as specious. Addressing 

the purported waivers, Peterson contends that the report properly concluded tl1e waivers 

were unpersuasive as they V11ere dated after settle111ent. Accordingly·, Peterson inaintains 

t11at a cohtlict of interest always existed in Park representing all the plai11tiffs \Vhicl1 

therefore barred Par}( from recovering attorney's fees for representing plaintiff Kuen 

Chan. Thus, Peterson insists that the report inust be confirined. 

Both Peterso11 and Parl( sub1nit reply affirtnations, which, in essence, reassert the · 

initial contentions raised in the inoving and cross-1noving papers. "fo the extent the 

replies present new argu1nents, Park maintains tl1at tl1e instant inatter is distingt1isl1able 

fro1n Peterson's cited case law as defendants here did not assert a cou11terclaim at any 

point during his representation of plaintiff Kuen Chan. Peterson's reply ite1nizes various 

assertions Park's reply presented, and raises issues about the veracity of certain 

statements Park made. 
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Disc11ssio11 

The cot1rt is vested with authority to either reject or confir111 a referee's report, 

either upon its own initiative or upon i11otion from a11y party (see CPLR 4403; JNG 

Constr., ltd. v Roussopou/os, 170 AD3d 1136, 1141 [2d Dept 2019]; Galasso, langione 

& Batter, LLP v Galasso, 89 AD3d 897, 898 [2d Dept 2011]). Generally, "[t]he report of 

a Referee should be confirmed whenever the findings are substantially supported by the 

record, and the Referee has clearly defined tl1e issues and resolved matters of credibility" 

(Thomas v Thomas, 21 AD3d 949, 949 [2d Dept 2005]; see also Minelli Constr. Co., Inc. 

v New York City School Constr. Auth., 167 AD3d 593, 593 [2d Dept 2018]). A special 

referee's deter1ni11ations on credibility are traditionally afforded great deference (see 

Galasso, langione & Batter, LLP, 89 AD3d at 898). However, "'[t]he referee's findings 

and reco1nmendations are advisory only and have no binding effect on the court, which 

remains the ultimate arbiter of the dispute'" (HSBC Bank USA, NA. v Cherestal, 178 

AD3d 680, 683-683 [2d Dept 2019], quoting Flagstar Bank, F.S.B. v Konig, 153 AD3d 

790, 7_90-791 [2d Dept 2017]; see also Bank of New York Mellon v Gitit Graffi, 172 

AD3d 1148 [2d Dept. 2019J). 

"rfhe relatio11ship of client and attorney is one of unique fiduciary reliance which 

i1nposes on tl1e attorn-ey the duty to deal fairly, ho11estly and witl1 undivided lO)'alty 

incl11ding 1naintaining confid'entiality, avoiding co71flicts of interest, operating 

co1npete11tly, safeguarding client property and /1onoring t/1e clients' interests over the 

lawyer's" (Saint Annes Dev. Co. v Batista, 165 AD3d 997, 997-998 [2d Dept 2018] 

[internal quotation marks and citations omitted] [emphasis added]). An attorney engaging 
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in misconduct, i.e. violating the rt1les of professional conduct, is not entitled to legal fees 

for any services rendered (see id. at 998; Jay Deitz & Assoc. of Nassait County, ltd. v 

Breslow & Walker, llP, 153 AD3d 503, 506 [2d Dept 2017]; Matter of Sacco and Fil/as, 

LLP v Broderick, 133 AD3d 862, 863 [2d Dept 2015]). "Even misconduct that occurs 

before an attorney's discharge but is not discovered until after the discharge inay serve as 

a basis for a fee forfeiture" (see Doviak v Finkelstein & Partners, LLP, 90 AD3d 696, 699 

[2d Dept 2011] [internal quotation marks and citations omitted]). Where an attorney 

111aintains a conflict of interest i11 representing parties, a violation of the professional rules 

of conduct has occurred (see Rules of Professional Conduct [22 NYCRR 1200.0] rule 1.7 

[a]). Ftirther, the tnere appearance of ilnpropriety places an attorney in a jJrecarious 

position regardi11g conflicts of interest. "[T]he lawyer 111ay not place l1i1nsel fin a position 

where a conflicting interest may, even inadvertently, affect, or give the appearance of 

affecting, the obligations of the professional relationship" (Saint Annes Dev. Co., 165 

AD3d at 998; see also Edelman v Levy, 42 AD2d 758 [2d Dept 1973 J). While conflicts 

111ay be waived, such waiver int1st be based upon. a1nong other criteria, infor1ncd consent 

and confirmed in writing (see Rules of Professional Conduct [22 NYCRR 1200.0] rule 

1.7 [b] [4]). 

A conflict of interest exists where an attorney represents both a passenge:r and 

driver in an action (see Matter of Sacco & Fil/as, LLP v David J. Broderick, P.C, 133 

AD3d 862, 863 [2d Dept 2015]; Shelby v Blakes, 129 AD3d 823, 825 [2015]; lvfatter of 

Birman, 34 AD3d 16, 21 [2d Dept 2006]). Traditionally the issue of a conflict of interest 

arises where a defendant asserts a cou11terclai111, but the general principle is based upon 
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the inl1erent conflict bet\veen passenger and driver - a passenger in a vehicle "could assert 

[cross claims] against [the driver] for negligence" (Alcantara v Mendez, 303 AD2d 337, 

338 [2d Dept 2003]; Sidor v Zuhoski, 261 AD2d 529, 530 [2d Dept 1999] [as "a child 

may properly bri11g -an action against his or her parents, it is i111proper for an attorney to 

represent both the parents and the child in an auto1nobile accident action brought against 

the owner and driver of the other vehicle] [emphasis added]; Pessoni v Rabkin, 220 AD2d 

732, 732 [2d Dept 1995]). '"The general rule is that an attorney is not entitled to a fee in 

a personal injury action if the attorney violated the Rules llf Professional Conduct (12 

NYCRR 1200.0) by representing both the driver of an automobile involved in a collision 

and a passenger in that vehicle"' (Matter of Sacco & Fi/las, LLP, 133 AD3d at 863, 

quoting Shelby, 129 AD3d at 825; see also Matter of Birman, 34 AD3d 16, 21 [2d Dept 

2006]; Quinn v Walsh, 18 AD3d 638, 638 [2d Dept 2005]). 

I-Iere, as in every i11stance of an attorney representi11g both a driver and passenger 

in an auton1obile accide11t, an inherent conflict of interest existed (Matter of .. )acco & 

Fil/as, LLP, 133 AD3d at 863; Shelby, 129 AD3d at 825; Matter of Birman, 34 AD3d at 

21 ). The conflict of interest began at tl1e i1101nent of representation, not 1nerely upon tl1e 

court's discovery of it or defendants' interposing counterclai1ns (see Doviak, 90 AD3d at 

699).2 Thus, a conflict of interest existed when Park agreed to represent both plaintiff 

Zhang and plaintiff Kuen Chan (see Rules of Professional Conduct [22 NYCRR 1200.0] 

rule 1.7 [a]). 

' 
It is of no conseque_nce that the attorney substitution occurred before the court's a\vareness of the potential 

conll ict or imposition of Lhe defendants' counterclailn. 
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Thus, 111oving for\.vard, Parl< tnust de1nonstrate tl1at plai11tiffl(uen Cl1an waived the 

conflict of interest (see Rules of Professional Conduct [22 NYCRR 1200.0] rule 1.7 [b] 

(4]) for Park's representation of plaintiff Kuen Chan not to be in violation of the 

professional rttles of conduct a11d to be e11titled to a fee for represe11ting plaintiff Kuen 

Cl1an. The \.\'aiver 1nust e111l":iody that: 

"(l) the lawyer reasonably believes that the lawyer will be 
able to provide competent and diligent represe11tation to each 
affected client; 

''(2) the representation is not prohibited by law; 

"(3) the representation docs n<lt invol\1e the assertion of a 
claim by one client against another client represe11ted by the 
lawyer in the sa111e litigation or other proceeding before a 
tribunal; and 

"(4) each affected client gives infor1ned consent, co11fir1ned in 
writing" (id.). 

Park fails to proffer waivers wl1ich permit its representation of plaintiff Kuen Par!<, 

thus it is not e11titled to attorney's t'ees. Criticall)1, the record lacks any waiver signed by 

plaintiff Zhang. Hence, Professional Conduct (22 NYCRR 1200.0) rule 1.7 (b) (4) is not 

satisfied as each affected client did not give informed consent (see generally NYSCEF 

Doc No. 196). Further, plaintiff Kuen Chan's waiver, proffered by Park, failed to satisfy 

the requirement imposed by Professional Conduct (22 NYCRR 1200.0) rule 1.7 (b) (4). 

Plaintiff Kuen Cl1an's waiver avers, a111ong other infor1nation, "I hereby certify I \Vill not 

sue 111y driv'er [plaintiff Zhang] and my driver's insttrance co111pany for this accident on 

February 2, 2015, because it was not the driver's fault" (NYSCEF Doc No. 197). There 

is no talis1na11ic language or for1n wl1icl1 satisfies Professio11al CondtLct (22 NYCRR 
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1200.0) rule 1.7 (b) (4), but plaintiff Kuen Chan's statement clearly does not constitute 

inforn1ed consent. The 0U1er waivers protTcred by Park. highligl1t this deficiency as those 

waivers satisfy Professional Conduct (22 NYCRR 1200.0) rule 1.7 (b) (4) to the extent 

each clearly de1nonstrates infor111ed conse11t waiving tl1e conflict of interest (see general!)' 

(NYSCEF Doc No. 196).3 Therefore, Park's representation of plaintiff Kuen Chan 

violated the rules of professional conduct, thereby barring· hin1 a11d his firn1 fro1n 

reco\1ering attorney's fees for tl1e legal services rendered. 

Park ai1d Peterson's re1naining contentions_, to tl1e extent i1ot specifically addressed 

herein, have been considered and found either witl1out merit and/or moot. Accordingly, it 

IS 

ORDERED tl1at Park's inotion, 1not. seq. 11, is denied in its entirety, and it is 

further 

ORDERED that Peterson's cross rnotion, 1not. seq. 12, is granted in its entirety; 

and it is furtl1er 

ORDERED d1at the report 'is confirmed 'in its ent'irety. 

l'his constit11tes the decision and order of the court. 

ENTER 

J. S. C. 

Justice L nipel 

The waivers, though, as mentioned, fail to satisfy Professional Conduct (22 NYCRR 1200.0) rule 
1.7 (b) (4) to the extent that not all plaintiffs represented by Park present a waiver. 
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