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NYSCEF poc. NO. 59 

INDEX NO. 502609/2018 

RECEIVED NYSCEF: 10/13/2020 
' 

At an.IAS Tenn, Part 20 of the Supreme Court 
of the State of New York; held in and for the 
County o!.Kings, at the Courthouse, at Civic 
Center, Brooklyn; New York, .on the 4th day of 
September, 2020. 

PRESENT: 

HON. KATHERINE LEVj . E; 

Justic~. . _________ .. ____ ..:x· 
676 GRAND STREET, LLC,. 

- against~ 

THE NEW Yb CITY DEPART.ME T OF HOUSING, . 
PRESERVA.Tlb AND DEVELOPMENT, DARIUS MAGHEN; 
ABCCoiu>., 

Defendants. 
- -.·- - - -· - - - - -·- - -· - -· - - - - -·- - - - - - - - - - - ;;.:._ .. _ - - .. - - - -X. 
The following e..;fi}ed papers read herein: 
Notice ofMoticm:/Ord~r t.0 Show Cause/Petition/ . 
Cross Motion andAffidavits (Affirtnations)Annexed __ . 

Opposing Affidavits (Affirmations) _______ _ 

Reply Affidavits·(Affirmations)'-----------

DECISION AND ORDER 

Index No. 502609/18 

Mot. Seq •. Nos. 2..:3 

NYSCEF Doc. Nos. 

. 25-26. 30 .. 45:..47 

46-47. SQ 

50 

Upon the foregoingpapers, defendant The New York City Department ofHousing, 

·Presezy~tionandD~velopment(HPD),movesinmotion (mQt.) sequence(seq.) tWo:for an 

order: (l) dismissing this action in its en.tirety, pursuant to C:PLR 3211 (a) (2) and321 l (a) 

(7)on the grounds that{a)-the request for injunctive.reliefin the fir~t cause of action against 

HPD has been rendered moot; (b) the instant action agafustHPD should have been brought 

. as an. Article 7 8 proceeding; ( c) that plaintiff failed _to pµrsue an.d eXhaust all ~dmiriiStrative. 

remedies; and (d) p1aintiftfailed"to state a cause of action agairtst HPD. 

--•••••••.,•-•- .. ••••••-• •• , "'•"'•"'"T'''"•••••,.••-••-••••·••·-••,.••••••·•--• ... ,,.,. •• , •• ,, ••••••-•u-•••••••••· •••• -~·-··--~-····•••••••••••«••••••••"•'•'"'••.,• " .......... , .• ,,,,.,.,_ .. ., ....•.••••••••• ' ••• • 
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Plaintif4 676Grand Street, LLC (GrfilldStreet) cross moves, moti;eg, three; pursuant 

·to CPLRJOOJ and 3025 (b) seeking to amend. its complaint, along with ''such othe~,. further 

and equitabie different relief' as·this court 4eems just ~nCl ·proper. Each party has opposed 

the other's motion with combined affidavits and affinmitions,1 

B ftCkground 

. :(1}.. 

On November 22, 2017, 111 response. to a tenant complaint made by defendant Darius 

Maghen (Darius); defendant HPO s.ent an inspector to the premises l9cated at 676 Grand 

Street, Brooklyn, New York, owned by plaintiff Grand Street.. Based up{)n the conditions · 

:observed by the HPD inspector, a Notice of Violation (Nov ID $925700) w~s issued, which 

~ntained six Class C violat1ons. Class C violations, as defined underthe New Yotk City" 

Administrativ~ Code §27-2005,. are conditions.that are consi4eted immediately hazardous. 

Twq ofthe$~ violations concerned apartmentAR occupied byDarius .. Spedfically., violation 

.numbers l209S.629 and 12095668 directed Grand Street, as owner of the property, to repair 

tij_~. brok~.n and def~ctiv~ plastered surfaces and. paint the ceiling in a uniform color. The 

·rema1ning four violatfonsi dir~eted _Grand S~reet tornake·iminediate.rpofrepairsso that it · 

would rto longei:'leak. A.ccording to the violation·,.tI:tese immediately haz~dous conditions 

wereto be remedied by December 5;2017. 

1 ·Counsel is re.rllinded.that c:ornbined opposition/supporttreply paper~· is impi:oper unqer the 
CPLR (see CPLR 2214 [b ]). Separate designated papers are required. 

2
• "!2095682, 12095687, 12095691; and 12095.694. 

2 
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HPD, through its mail vendor FEDCAP, mailed ·Noti(;e of Violation (NOV} ID 

·5925700 via: certified maii renirn receipt re.quested to tl.ie. agent ofrecord for Grand Street, 

Angela Jones at 31. Bushwick Avenue~ Brooklyn, New York 11210, on November 27, 2017. 

Grand Street denies having received this NOV, however, it does not deny that Angela Jones 

was the registered agent for dtand Street with HPD on that date. lh (act, Grand Streetis 

.completely silent as to Ang~ia Jones' relationship with Grand Street (Le; member, partner,. 

agent, no relationship~ etc.). 

DnDecerriber lS, 2017, HPD s(!nt an irtsp.¢ctorto the premises to determinejfthe 

repairs were perforined since Gt.ajid Street did not .certify the repairs were completed by the 

December 5, 2017 deadl_ihe. The bispectorreported that the.tepaifabadno~been.perfOnned. 

Thereafter,; HPD, pursuant to Its powers under the New York City Ac:Jministrative Code, 

s.ele.cted RLB General Construction Cotp (RLB) to perform the r~pair work. 

On January 15, 2018, RLB appeared at the building and perfortned the repair work 

in Darius' apartment and on the roof, fot"which HPD received an invofoe froin RLB on 

January 22, 2018 in the. amount of$1ASO.OO. On February. 1,. 2018, Kercy Danenberg 

(Ke:rry), a member of Grand Street, learned th1:1t work had been p~rforrned at the premises. 

Upon in$pecti()n, Kerry believed the workperform.cdwas shoddy, h~phazard and improperly 
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performed.. Kerry claims Darius advised him ofHPD performing the work usiligthe services 

ofan·outside contractor, "Mo,''} who Darius daimed came to the 'preniises. . . 

•(2) 

KerrytelephonedHPD and confirmedthat HPD retained a contractorto perform the 

work and that.said work was completed on January lS,20}8; The next day,Febmacy 2, 

2018, Kerry a_{lpeare~{ at the premises with hiS own contractor t.Q .p~rform repait& t9 Darius' 

unit (Apt 4R). D~ius allegedly denied access to Kerry claiming that HPD had already 

per(orme.cf the work and that the .HPD inspector told him that the owner was ~~no longer 

allowed, tomak~ any repairs'' (NYSCEF Doc. No. 47, Kerry Affidavitat2_,.il 12). 

Kerry reque!?ted to review the documents· received by Darius from HPD, however~ 

Dari1,1s.refused causing Kerry to take a trip to the Housing Court of the City of New York, 

Kings Cou11ty, for the purposes of obtainiJig ac:Jditional information and, if necessary, to file 

an order to show cause to preve~t HPD from performing further work at the pre.mises" .. 

At th~ courthouse;, Kerry met an attorney frow HPD who assist~d him, and ~onfirmed 

that work had been performed, and that no. further work, was ::;chedtiled. The only remaining 

matter was HPD's reinspection of the roof work previously performed, Kerry therea~er 

returned to his . .office .and drafted notices, placed strategically throughout the buiiding;, 

ad:vising ~my contractor they were without authority to perform any work absent Grand 

Street's permission. f{e then contacted D~ius and schedµled a new repair appointment with 

~ariu·~ for February 5, 2018 tO complete any ne_qessary repairs in.unit4R. 

3 Mo .is appw:ently Mohanµn~ Hoss:ain:, th~ principcµ of ]..lLB. 

-•••·•·•-'"'""'•'-••••••••••·•--- ••••••• .. ··•·--- ....................... ·---·----·--.·---·•-•••--·•••··•··-·--•·-·--··--·•••••·••"'""' .. 
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On. F¢brua,cy 5~ 2018, an inspection of tirilt 4R determined. that wQrk had been 

perfo_np:ed "withoutn'.)tice [to] and approva1" by Grand Street (NYSCEF Doc. No. 4 7, Kerry 

Affidavit at 4 'if 33), The next day, Kerry met with· three separate an~ independent roofing. 

contractors to inspect th~ work previously performed by HPD's agent, RLB. All three 

roofing repair contr;lctors, according to Kerry,cl~imed thaqh~worl<.perforrnedwas shoddy 

.and needed to corrected~ The costs for such repairs ranged.between $4,250 to.$6;396.41. 

(4) 

On .. Februazy 8, 2018~ Kerry caused the instant action to be commenc.ed by filing of 

:an emergency order to show cause (OSC), along with a summons and verifjed. complaint, 

seeking 1) an order epjoini~gHPD form performing any further workon the prem~ses(fitst 

cause of action); voiding ancl cancelljng the.proposed invoice by HPD, in the tentative 

amount of$2~l51.35 for the work perforinecl. by RLB, plus administrative expenses, and 

enjoining HPD fro111.taking any action. to.collect thi~ money (second.cause of action); and 
~ 

lastly, a money judgment for damages suffered to the premises as. a result of' the work 

performed by RLB at JiPD's request (third cause of actfon). 

The OSC wasimmediatelysent to Part81 ofthls,court, where drand Streetand HPD 

entered info a so ordered stipulation adjourning the OSC to February 23, 2018,,permittlng 

HPD to inspect the roof wodde> h~ performed ~y Grand Street, prior to the adj outn date, artd • 

that Gtand Street would undertake its best.efforts to ·comp1¢te the roof repairs by February 

.22,.2018. The rnatterwas·thereafter'adi:ninistrativeJy assigned to Fa.rt 20 .. 0n. February 23, 

2018, HPD and Grand Street agreed to a further adjournment to March 9. 2018 as the work 

.s 
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was not yet completed. Oh March.9, 201S, the 1notiorfwas. marked decided by short.form 

order:4 

Discussion 

Defendant HPD's Mptfon fo. Dismi$S 

(1) 

DefendantHPD seeks to dismiss this action in its entirety, pursuanttoCPLR3211 (a) 

(Z), and (a)(7), ciaiming thatthe first cause ofactlohhas been mooted by the aforementioned 

stipulation;_ that the second.cause of action, seeking.to overttirn an admiriistr~tive order, must 

be; brought by a CPLR Article 78 proceeding; that Grand Street has not exhimsted all 

.administrative remedies before comm¥ncing .this proceeding, and thf,it the third cause of 

action; for monetary damages, requires a Notice of Claim to be filed as a conditioil.pr~cederit 

to fiJin.g suit~ which Grimd Street failed to do. 

{2) 

-CPLR3211 (a) states that'~[ a] party may.movef~rjudgment dismissing.one or mote 

causes of action. as$erted against him on the. grm;md that: 2. the court has.notjuriscliction of 

the subjectmatter of the cause.·ofaction;". Simply stated, for a.court to obtain subject matter 

jurisdictio~ a plaintiff must bring a Justiciable controversy between adverse parties (see 

Nasa.Auto Supplies, Jncv 319 Main Street Corp, 133 AD2d265: [2nd Dept 1987]). 

4 A review of the C()unty Clerk's e-file records does not disclose a short form order inthis 
matter for March 9, 2018, and a search of Case Mana,gement indicates that this mattetwasmarked 
disposed at the March 9, 2018 cal~ndar cati. 

6 
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''On a m.otion.to dismis$ the COfil:plaint pursuant. to CPLR 32.1 l (a) (7) for failure lP 

state a caµse.ofa¢iion, ttie court must. afford the pleading a llberal construction, accept a,11 

facts as alleged in the pleading to be tnie, accord. the pla'.intiff the benefitof every possible 

·.fofetence, and detennine only whether the facts as alleged fif within any cognizable legal 

theory" (Rabos v R&R Bqgels & Bakery, Inc., 100 AD3d 849; .851 [2d Dept 2012, as 

atneilded 2013] [internal quotation marks and Citations omitted])~ "Where. evidentiary 

matetiai is submitted ah<i consi4ered on a motion to dismiss a ·comp taint pursuant to CPLR 

3211' (a) (7), and the motio11 is not converted into one ·for summary judgment/ the question 

·becomes whether the plaintiff ha$ a.cause of action, not whether the plaintiff has stated one,. 

and unless ithas be~n shown: that a material fact.~s claimed by the plai.ntiff to he one.is not. 

a fact at all and unless it can he said that no significant. dispµt~ exists regarding it, dismissal 

should not eventuate'~ (.A.talay{l Asset Inaome.Fzmd lit LP v HV$Tappan, Beaqh, Inc., 175 

AD3d 1370,. i371 [2d Dept 20.19] [i11tenial quotation marks a,nd cit~tions oinitte.d]) . 

.(3)-

Turnil1g to Grand Street's first cause of action~ which seeks an injunction barring 

defendants "fr()m perfonning any fu~her work at·the premises" (NYSCEF Doc~ No~ 1, 

· Verified Complajnt at 8 ·~ 44), HPD cl~ims that the relief sought is now moot as there is no 

longer a. justieiabie controversy. Specific.ally, all the w.ork required to be performed, 

~ Here, this motion is not being treated as one for sumtnaryjudginent. 

7 
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pursuant to Nov ID 5925700, has been cpmpleted and certified by HPD. Further, th~t if 

Grand: Street is seeking to barHPD froin an:y future inspectiqns and n.otices of violation,. such 
. . 

relief would, fo. effect, eviscerate JIPD's statutory at1thorify and duties 1,mder the.NewYork 

City Housing Maintenance Go.de CH.MC), fo1.m~ h1chapter2, Title 27 of the New York City . 

Administrative Code .. 

Grand Street, in opposition, does not appear to dispute the fact the work required by 

Nov.ID .5925700 has heretofot~·been accortiplishecl pur~uimt to. the. &tipulation on their order 

to show cause. Since the court is withoµt power to bar .HP]) from perfonningits statutory 

duties in the futl!re, or bar them fropi issuing any flirt.her notices of violations, as such an 

exercise of judicial power would ~reate .ah exemption from the statµtory. scheme. solely fo.r 

the benefit. of Grand Street as opposed to all other building owners, this cause ofactfonmust 

be dismissed. 

(4) 

Grand Street~s second cause of action seeks to bar Hi>D from collecting the $2,35:Z.35 

fQr the wor~.p~rfonne<;lp:ursuantto Nov ID 5925700. HPD claims that Grand Stteeesdaim 

hr premature ·si.nc_e; at th~ time this ~ction was commeric~d, Grand Street had not n~ceived an 

.invoice.fodhe HPbwotk from foe New York City Department ofFinl:lnce (POF)a,s part and 

parcel of its real property statement. Further, that Grand Street fo~s not availed its~lf of t}ie 

administrative remedies, set forth in HMC § 27-2129 and§ 27-2i46, and therefore, this 

cll,\im-is n<;>triJ?e for review. 

8 
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8.ince Grand Street has not Qpposed this portion ofHPD's motion, and according to 

HPD, the Department of Finaµce, (DOF} invoiced Or.an cl .Sireet $762.60, whichhas.not been 

administratively co:htested,6 this caqs~ of action is ~lso distiliss¢d as moot. 

(5) 

Grand Street's third and final cause of action seek~ unspecified monetary d~ages for 

the ''substan,d.atd, ·shoddy and deficient [sic] and .damaged the roofing systems of the 

Premises [sic]" (NYSCEF Doc: No .. 1, Verified Complaint at 8 ~ 49); Further, that 

defendants conduct was ''intentional, willful, reckless, n~glig¢nt [ emph~is added] and 

unlawful" (NYSCEF Doc.No. 1, VerifiedComplairttat 8 ~ 50). HPDsubmits thattliis clal.m 

should be dismissed as Grand Street never :filed: the requisit_e' Notice of ClaJm putsl.lantto 

Article 4 of the New York State Generai MunicipafLaw (GivIL ), specifically GML §: 50-e~ 

which is a conditi01rprecedent to lawsuits fqr tott actions (see Fotopoulos v Board of Fire 

Commissioners, 161 A.D'3d733 (2"d Dept 2018]). 

In opposition, Grand Street acknowledges that it did not file the requisite notice of 

~lairr1 for this cause pf actio1;1. daiming, incredibly, that a notice of cla~in. is not required: 

Alternatively; tha.t if a notice of Claim is required, this cotirt should treat lbe verified 

complaint.as the GML § 50-e notice. of claim since it was. filed within 90 days of the 

underlying e'Vents,and contains all the requited inforntation GML § 50-e (2} 

6 Counsel for HPD in fact believes that this si.im was paid in full while this motfon·was 
pending (NYSCEF Doc. No. 50, Parodi Affirmation at3 ii ll). 

-9 
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·''[n]o ~cti{)n or spe9ial proceeding shall be prose9uied or 
maintained against a city, county, town, village, fire district or 
school district for personal injury, wrongful dea,th or damage to 
real or personal property alleged to haye been sustained by 
reason of the negl:ige:>ice ot wrongful act of sµch city, county, 
town, village,. fire districtor.schooldistrict or of any officer; 
agent [emphasis added] o~ employee thereof, including 
volunteer firefighters of any such city~ county, town, village, fire 
4istrict or' scho()l district or any volunteer firefighter whose 
services have been accepted pursuant to the provisions of 
section n¥o hundred nine-I of this chapter, unless, (a) a notice of 
claim ~hall have been made and setVed upon the city, county, 
toWn, village, tire di~trict or school diStrict in compliance with 
sectiop. fifty•e of this article~ {b} it shall appear by and 8$ an 
allegation in the complaint otmoving pap~rs that at least thirty 
days have elapsed since the service of such notice, or if service 
of the notice of claim is made by service' upon the secretary of 
state pursuant to :section fifty;. three of this article,. that at least 
fortydayshave elapsedsincethe seniice-ofsuchnotic;:e, andthat 
adjustment or payment thereof has been neglected or refused, 
and ( c) the action or special proceeding shali be commenced 
within one year and ninety days after the happening of the event 
upon which the. claim is. based; except that wrongful death 
actions· shall be commenced within two years after the 
happening o:fthe death.'' 

Clearly a notice ofcll;liin was rec_iuited to be filed before this action wa.S commenced. 

Further, the court decliJ1es plmntiff s counsel's invitation to treat the complaint as the n.otice 

o(cl~iril~ as in doihg so, wo:uld totally upend the statutory scheme of GML Article 4, 

particularly G:rviL SO~I ( 1) (b ), ''¢d its legislative intent to resolve meritorious claims ~gajrist 

a,munl.dpality, under a limited waiver ofimmunity, pre-suit. Consequently, this cause of 

action is also.dismissed. 

10 
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Since none of the causes ·of actkm are directed to Darius, ancJ ~fefendant ABC Corp. 

was at all times acting as the agent fat HPD,the ·complaiilt is.dismissed i1;1 its entirety against 

all defendants· named herein, 

(6) 

Plaintiff's Cross Motion ·TnA111end its complaint 

Plaintiffseeksto ~end their verified comp faint pursµ~ntto CPLR 3025 (b). A party; 

pursuanttO. CPLR 3025 (b ), ''may amend his or·h~r pleading or supplei:nept it by ~etting forth 

additional or subsequent transactions or o.ccurrences, at any time by leav~ of ·court or by 

stip~lation." Leave to .amend shall be freely granted on such terms and conditl.ons that are 

just, .provided there is no surprise ot prejudice. to the other parties (see Goldberg v Linden 

TowersCpop. No. 5, 147 AD2d 672 [1989];FischervCarter1ndus:; 127 AD2d 817[1987j). . . 

Granth1g the motion amending ;or supplementing the pleadin~ will result.miless such an 

amendm..en~ is "clearly and patently insufficient on its face'' (DeForte vAllstaie Ins. Co., 66 

. .A..Q2.d.. 1028, ::1028 [1978]) .. 

Ih. oi:der to determine if the amendments are not pa,tently insufficient on its face, a 

copy.of the proposed amendedpleaciing is to be attached to the inoving papers. as ::m e~ibit. 

Inde.ed, CPLR3025 (b)as amended, effectiveJanuaryl,.2012, provides that 'Ta]n.y motion 

to amend or supplement pleadings shall be. accompanied. by the proposed amended or 

supplemental pleading clearly showin~the changes or addhions to be made to the pleading.'' 

1l 
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''(the] new ptovi~ion does not pres9ribe exactly how the changes. 
areto be shown, butariydocurnentmar~ed witli 'tratkchanges/ 
or some similar program, will likely suffice. Clarity should be 
the touchstone for any diSputes on thjs front,. am:J there are many 
ways in which the movant can a~hieve this. legislative goaL [l]t 
... appears that. .. CPLR 3025 (b) requires a part)' moving to 
amend or suppleme?t to inch1de the entire propo~ed amended or 
supplemental pleading; and not simply th()se portions that are 
amended or supplemented'-' (see Pro(e.ssor Patrick M. Connor$, 
Practice·commentarie$; McKinney's Cons Laws of NY, Book. 
7a. CPLR C302S:9A). 

Here plaintiff failed to annex th~ proposed pleadings, however, ~he affirmation and 

affidavit in support indicate thattlie sole purpose of the amendment.is to substitute RLB for 

ABC Corp., as the proper named defendant. Since RLB performed the work pursuant to 

"Open Market Order~' (OMO) EI08366,they performed the work as an agent ofHPD; As 

HPD has statutory authority to perform the work, and qualified governmental imtrtunity to 

do so, $ame extends to RLB. Indeed,, this rule,, 

"{first] announced in 1883 in Urquhart v. City ofOgderisburg,, 
91 N.Y. 67, has beenuniformly.followed since thadime. Irt the 
Urqtlharl case? the court denied liability for injuries arising out 
of a 'radical defect' in the plan of a sidewalk built by the 
municipaHfy, and in. th~ course ofits opjnion wrote (at page, 71): 

'The rule is well settle.cl that where power is conferred on public 
officers or amunicipa] corporation to make iniprovements, such 
as streets; sewers, etc., arid keep them in repair, the duty to make 
them is quasi j~dicial or discretionary' involving a determination 
:as to their necessity; ·requlSite c~pacity, location, etc., and for a· 
failme to exercise this power or an erroneous estimate of the: 
public needs, no civil action can be maintained;~;., 

12 

·····-----····-····· ........... --······· """-..... ·--·-·..-· .. ~--
12 of 13 

[* 12]



[FILED: KINGS COUNTY CLERK 10/08/2020] 
NYSCEF DOC. NO. 59 

INDEX NO. 502609/2018 

RECEIVED NYSCEF: 10/13/2020 

(Weiss v Fote, 7 NY2d 63, 579, 584 ( 1960), quoting Urquhart v City of Ogdensburg, 91 NY 

67, 71 [1883]). Therefore, the amendment would be clearly and palpably improper. 

Accordingly, it is 

ORDERED that defendant New York City Department ofHousing, Preservation and 

DeveJopment's motion, mot. seq. two, to dismiss plaintiff 676 Grand Street, LLC's 

complaint, is granted in its entirety, and the complaint is hereby accordingly dismissed as 

against all defendants, and it is further 

ORDERED that 676 Grand Street, LLC's motion, mot. seq. three, to amend its 

complaint, pursuant to CPLR 3025 (b), is denied in its entirety. 

The court has considered any remaining contentions and finds same unavailing. All 

relief not expressly granted herein is denied. 

This constitutes the decision, order and judgment of the court. 

ENTER, 

13 
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