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SUPREME COURT OF THE STATE OF NEW YORK'
COUNTY OF NEW YORK: PART 46

----------------------------------- X 1
CARLOS PADRON and ESTELLA PADRON, . Index No. 157049/2013
Plaintiffs
- against - ' o o DECISION AND ORDER
GRANITE BROADWAY DEVELOPMENT LLC,
&ARRIOTT INTERNATIONAL, INC., CNY
BUILDERS 1717 LLC, and PARKVIEW
PLUMBING, INC., ' :
Defendants
________________________________________ X
_________________________________________ X

GRANITE BROADWAY DEVELOPMENT LL.C and CNY
BUILDERS 1717 LLC,

Third Party,Plaintiffs
- against -

PARKVIEW PLUMBING, INC.,

Third Party Defendant

GRANITE BROADWAY DEVELOPMENT LLC and CNY
BUILDERS 1717 LLC,

' Second Third Party Plaintiffs
- against -

TRANSCONTINENTAL CONTRACTING, INC

d/b/a TRANSCONTINENTAL STEEL

Sgcond Third Party-Deféndant
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PARKVIEW PLUMBING, INC.,
Third Third Party Plaintiff
- against. -
bROGRESSIVE FIRE SPRINKLER CORP.
formerly known as ACTIVE FIRE SPRINKLER
CORP., ACTIVE FIRE SPRINKLER NYC, LLC,
and R & S UNITED SERVICES, INC., :

Third Third Party Defendants ' oy

GRANITE BROADWAY DEVELOPMENT LLC and CNY
BUILDERS 1717 LLC,

Fourth Third Party Plaintiffs
- against -
| R & S UNITED SERVICES, INC., PROGRESSIVE
| FIRE SPRINKLER CORP. formerly known as
| ACTIVE FIRE SPRINKLER CORP.,iandiACTIVE
FIRE SPRINKLER NYC, LLC,

| i Fourth Third Party Defendants

LUCYYBILLINGS, J.S.C.:

In this actiee under the New York Labor Law, defendants

N

Granite Broadway Development LLC, the owner of the bulldlng under
construction where plaintiff Carlos Padron was injured, and CNY
Builders 1717 LLC, the construction manager, move for summary
judgment dismissing the complaint. C.P.L.R. § 32i2(b). They
elso move for summary judgment on their claims for

Y
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indemnification against'third party .defendant Parkview Plumbing,

Inc., a plumbing contractor on the construction'project, and
against secondrthird party defendant franscontinental
Contracting, Inc., Padron’s employer. C.P.L.R. § 3212(b) and
(e). Third third party defendant R & S United Services, Inc., a
gteam fitting céntractor on the construction project, sepérately
ﬁoves for summary,judgmenf dismiésing,the third third party
?omplaint againsth & S United Services. C.P.L.R. § 3212(b).
Second third party defendant Transcontinental Contracting
zseparately moves for summary judgment dlsm1s51ng the second third
party_complalnt. ‘;g; Finally, defendant-third party defendant
‘Parkview Plumbing separately moves‘fbr summary judgment
‘dismissing the complaint and for sumhary~judgmént on Parkview
Plumbing's tﬁird third party coﬁplaint. Id.

-

I.  BACKGROUND

Plaintiff‘Carlos Padron testified at his deposition that on
: -
?uly 19, 2013, he was an ironwcrkef employed by Transcontinental
:Contracting working on defendants’ construction ﬁ;éjéct at 1717
Broadway, New York County. TranScontinentai Contfacting was
Zinstalling'“handrails, staircasés, any type of miscellaneous iron
on the project.” Aff. of Steven D. Zecca Ex. N, at 19.

At approximately 8;00 a.m. that daY,»Padron was w§rking on a

stairwell that ascended from the fifth to the sixth flocr of the

building under construction. After walking up the stairs

padronl(z0 ) » 3
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carrying steel railings, he reached the landing on the sixth
floor where he slipped and fell on a puddle of watef. He
testified that the staircase was dry as he walked toWard the
landing; the water was only on the 1anding, covering the entire
landing areé, which was not expgsed to the elements. .The landing
érea was approximately ten feet long, approximately three to four
feet wide, andrcovefed—in water wall to wali about an inch high,
“up to your heels.” ;g;‘at 84.

Padron seeks damages for thelinjuries sustainéd from his
fall based on Labor Law §§ 200, 240(1)( and 241(6f and
négligence. ‘His wife claims derivatively for the loss of his
services. |

Defendant owner and construction manager commenced a third

4party action'against Parkview Plumbing for implied, non-

contractual indemnification, contractual indemnification, and
breach bf a contréct, including failure to procure contractually
required insurénce. Plaintiffs then amended their cémplaint to
élaim directly against Parkview Plumbing. Defendant owner and
construction manager also commenced a secoﬁd thirdAparty action
against Transcontinental Contfaéting similarly'claiming impliéd
indemnification, contractuai indemnification, and breach of a
contract, including failure to procure insurance.

Parkview Plumbing éommehcéd a thiqa third party éction

against contractors Progressive Fire Sprinkler Corp., Active Fire
\

padronlbz 0 ) . 4

5 of 36




D._NEW YORK

|
|

. NYSCEF DOC. NO. 569

1€ ’ ‘ . )

Sprinkler NYC, LLC, and R & S United_Services seeking implied'
indémnification and contribution: . Defendant 6wner‘ana
constructionvmanager commencedva fourth third party action
against the same parties, Progressivé Fife Sprinkler, ActiyevFire

Sprinkler, and R & S United Services, seeking, like these

defendants’ earlier third party actions, implied indemnification,

contractual indemnification, and breach of a contract, including

failure to procure insurance.

II. THE MOTION BY GRANITE BROADWAY DEVELOPMENT~AND CNY BUTLDERS

Granite Broadway Development and CNY Builders move for
summary judgmént dismissing plaintiffs’ Labor Law § 240(1l) claim

because Padron’s fall was not from an elevation. These

defendants seek summary judgment dismissing plaintiffs’ Labor Law

§ 200 and negligence claims based on the absence of supervisory

control by the owner or construction manager over Padron.

Finally, these defendants seek summary judgment dismissing
plaintiffs’{ Labor Law 241(6) claim on the grounds that the
regulations under the statute on which plaintiffs rely are

inapplicable to the circumstances of Carlos Padron’s injury. CNY

Builders has conceded that'it was the owner’s agent on the

construction site and therefore subject to liability under the
Labor Law. Granite Broadway Development and CNY Builders also
move for_summary_judgment dismissing all cross-claims and

counterclaims against these defendants and for summary judgment

/
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! B . . . * , ) . . ) .
% on their claims for contractual and implied indemnification in

i : : , :

' their third party complaint against Parkview Plumbing and second

; third party complaint againSt TranscontinentalvContractihg.

i A. Labor Law § 240(1) Claim .

Labor Law § 240(1) requires all building owners and their
| ‘ agents:
in the erection, demolition, repairing, altering, painting,
cleaning or pointing of a building or structure to furnish
or erect, or cause to be furnished or erected for the
: . performance of such -labor, scaffolding, hoists, stays,
! ladders, slings, hangers, blocks, pulleys, braces, irons,
E : ropes, and other devices which shall be so constructed,

placed and operated as to give proper protectlon to a person
S0 employed

This “statutory language must not be sFrained‘in order to
! encompass what the'Legislatureldid net inﬁend to include,f
! | ,Martinez v. City of New York, §3 N.Y.Zd 322,1326 (1999),Iand must'
‘ be construed considering the reelities of the workplace where

“Padron’s injury occurred. Salazar v. Novalex Contr. Cofp., 18

| N.Y.3d 134, 140 (2011).

| oo o : .

! Labor Law § 240(1) “does. not.cover the type of ordinary and
usual peril to which a wofker is cemmonly exposed at a
construction site"; ﬁhe.peril mﬁst»be attributable to a

difference between the_elevation-of Padron’s required work and a

lower level. Buckley v. Columbia Grammar & Preparatory, 44

A.D.3d 263, 267 (1lst Dep’t 2007). See Nicometi v. Vineyards of

Fredonia, LLC, 25 N.Y.3d 90, 97 (2015); Brown v. New York-

padronl020 » . 6
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Presbyt. HealthCare Sys., Inc., 123 A.D.3d 612, 612 (lst Dep't
2014). Therefore,

[ ' Not every worker who falls at a construction site

‘ gives rise to the extraordinary protections of Labor Law §
| , ~ 240(1). Rather, liability is contingent upon the existence
| ‘ of a hazard contemplated in section 240(1) and the failure
| . to use, or the 1nadequacy of, a safety device of the kind

| enumerated therein. : : ‘

! : Narducci v. Manhasset'Bav Assoc., 96 N.Y.2d 259, 267 (2001); See

Nicometi v. Vineyards of Fredonia, LLC, 25 N.Y.3d at 97; Brown v.

New York-Presbyt. HealthCare Sys., Inc., 123 A.D.3d at 612-13.
To constitute a violation'of § 240(1), Padron’s injury must fit
within the “special hazafds” contemplated by the statute.

Nicometi v. Vinevards of Fredonia, LLC, 25 N.Y.3d at 97; Nieves

v. Five Boro A.C. & Refrig. Cdrp., 93 N.Y.2d 914, 916 (1999);

Ross v. Curtis-Palmer Hydro-Electric Co., 81 N.Y.2d 494, 501

(1993); Buckievrv. Columbia Grammar & Preparatory, 44 A.D.3d at

| 267; The “special hazards” to which § 240(1) applies “do not.
éhcoméass any and all perils that may be connected in some
Langential way'with the éffécts of gravity. Rather, the ‘special

hazards’ referred to are limited to such specific gravity-related

accidents as falling from a height . . . .” Ross v. Curtis-

Palmer Hvdro-Electric Co., 81 N.Y.2d at 501. See Nicometi v. -

Vineyards of Fredonia, LLC, 25 N.Y.3d at 97; Brown v. New York-

f . ) .
; ' - Presbyt. HealthCare Sys., Inc., 123 A.D.3d at 612.
{ v ' Finally, an injury covered by Labor Law § 240(1) must flow

directly not only “from the application of the force of gravity

-
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to an object‘or person,” but also from a harm againstewhich an

adequate “scaffold, hoist, stay, ladder or other protective

device” would have shielded the_injured,worker. Salazar v.

Novalex Contradtinq Corp., 18 N.Y.3d at 139. See Runner v. New
\ ,

York Stock Exch., Inc., 13 N.Y.3d 599, 604 (2009); Ross v.

Curtis—Palmer Hvdro—Elec. Co., 81 N.Y.2d‘at 501. Plaintiffs
insist that defendants failed to provide’anﬂadeqnate device to -
prevene or break Carlos Padron’s fall Even if plalntlffs may
not be requlred to identify such a device, such a failure in any
event does not “establish llablllty if the statute is 1ntended to
‘protect against a particular hazard,” airectly flowing from the
force of gravity, but ﬁe hazard of a different kind is the
pccasionvof the injury.” Rocovich Q. Consolidated Edison .Co., 78
N.Y.2d 509, 513 (1991).
Plaintiffs ailege that Carlos Padron wesvinjured from
slipping on water end falling when walking on a wet landing. No
' iisk from an ele&ation was invoived. He .slipped and fell from
~ the ground level to the same ground he was standing on. He did
not fall from a height.‘;Althongh he testified that he was
.stepping upvto the landing f;om the staifcase when he slipped, he
lost his footing on the landing and fell on the flooded landing,

not down the staircase that he had ascended before he reached the

landing. Therefore his injury simply does not fit within the

ambit of Labor Law § 240(1l) as delineated above. Nicometi v.

padroni020 ’ _ 8
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Vinevards of Fredohia, LLC, 25 N.Y.3d at 99-100; Reyes v. - _

padronl020 ' ' 9

Magnetic Constr., Inc., 83 A.D.3d 512, 513 (1lst Dep’t 2011);.

Cabrera v. Sea Cliff Water Co., 6 A.D.3d 315, 316 (lst Dep’'t
2004) .
- Plaintiffs also must demqnstrate that defendants’ failure to

provide Carlos Padron an adequate safety device was the proximate

- cause of his injury. Nicometi v. Vineyards of Fredonia, LLC, 25

N.Y.3d at 98-99; Blake v. Neighborhood Hous. Servs. of N.Y¥Y. City,

Inc.; 1 N.Y.3d 280, 289 (lst Dep’t 2003); Brown v. New York-

Presbyt. HealthCare Sys., Inc., 123 A.D.3d at 612-13. Liability
. . . . [

may be imposed only if his task created an elevation related risk

against which the safety devices listed in Labor Law § 240 (1)

protect. Nicometi v. Vinevards of Fredonia, LLC, 25 N.Y.3d at.

-~

98-99; Broggy v. Rockefeller Group, Inc., 8 N.Y.3d 675, 681

o

(2007) ; Brown v. New York-Presbyt. HealthCare Sys., Inc., 123

A.D.3d at 612-13. Nothing in the'circumStances cauSing Padron to
fall suggests thét a safety device to protect against anvinjury
from an elevation or from the force of gravitYVWOuld héve
prevénted his féll. His testimony_establishés that a wall-to-
Wall water condition-on a flodf surfacé,-due to a. leak, cauéed
him-to slip and fall. For all theée.reasohs,'the circumstahcéé

of Padron’s injury do not afford him Labor Law § 240(1)’s

protéctiohsf, Therefore the court grants summary judgment

10 of 36 . | |
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3212 (b) .
B. Labor Law § 200 and Negligence

Labor Law § 200 codifies the-duty.of an owner of a

'oonstruction site and the owner’s agent to maintain the site

safely. Rizzuto v. L.A. Wedner Contr. Co., 91 N.Y.2d 343, 352

‘_(1998); Comes v. New York State Elec. & Gas Corp., 82 N.Y.2d 876,
'877-78 (1993). Claims under Labor Law § 200 fall into one of two
categories: where a dangerous condition on the work site

premises causes a worker’s injury, Rizzuto v. L.A. Wegner Contr.

Co., 91 N.Y.2d at 352; Comes v. New York State Elec. & Gas Corp.,

82 N.Y.2d at 877; Maggio v. 24 W. 57 APF, LLC, 134 A.D.3d 621,

626 (1lst Dep’'t 2015); Ocampo v. Bovis Lend Lease LMB, Inc., 123
A.D.3d 456, 457 (lst Dep’t 2014), and where dangerous performance

of the work causes the injury._ Jaycoxe v. VNO Bruckner Plaza,

LLC, 146 A.D.3d 411, 412 (1st Dep’t 2017); Maggio v. 24 W. 57

APF, LLC, 134 A.D.Bd at 626; Cappabianca v. Skanska USA Bldg.
;gg;, 99 A.D.3d 139, 144.(1s£ Dep’t 2012).

Padron’s injury flts in the first category: his injury
arose from a dangerous condition on the work site premises.
Pursuant to Labor Law § 200 and prlnc1p1es of 11ab111ty for
ordinary negligence, Granite Broadway Development and CNY
Builders owed plaintiff a duty to provide him a safe work

environment. Where a dangerous condition caused his injury,

padron1020 , _ .10 s
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liability attaches if the owner or its agent created the
condition or received actual or constructive notice of the

vcondition. Armental v. 401 Park.Ave. S. Assocs., LLC, 182 A.D.3d

405, 407 (lSt Dep’t 2020); DeMercurio v. 605 W. 42nd Owner LIC,

172 A.Dlsd‘467,'467 (1st Dep’t 2019).; Prevost V._one Ccity Block
LLC, 155 A.b.Bd 531, 534 (1st Dep’'t 2017).

Plaintiffs claim that the very extent and depth of the'water
on the landing'where'Carlos'Padron'fell_show that Granite
Broadway Development and_CNY BuildersAallowed the water to remain
long enough to provide them notice of the_dangerons COndition
that caused his fall and time to correct it before he was
injured. While ho evidence indicates that Granite Broadway
Development or CNY Builders created the wet condition that caused

Padron s in]ury,ABradlev v. HWA 1290 IIT LLC, 157 A.D.3d 627, 631

(lst Dep’t 2018), aff’d, 32 N.Y.3d 1010 (2018); Prevost v. One

City Block LLC, 155 A.D.3d at‘534; DeMaria v. RBNB 20 Owner, LLC,
129 A.D.3d 623, 626 (1st Dep’t 2015), the evidence_does raise a -
factual question whether CNY Builders received constructive

notice of.condition.~ DeMercurio v. 605 W. 42nd Owner LLC, 172

. A.D.3d at 467-68; DaSilva v. Everest Scaffolding, Inc., 136

A.D.3d 423, 424 (1st Dep’t 2016) ; Rainer v. Gray-Line Dev. Co.,
LLC, 117 A.D.3d 634, 635 (1lst Dep t 2014)
“Jan. Grimsland CNY Builders' Vice President of Risk

Management and Safety, testified at his depos1tion that CNY

padronl020 ' ‘ 11
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Builders conducted daily‘wélk;throuéhs of the consfruction.site
to ensuré compliance with safety requirements. He teétified thét
CNY‘Euilders conducted these inspections between 8:00 and 10:00
a.m. each morning, but plaintiffs/maintainAﬁhat, to ensure
safety, these iﬁSpections‘were required before any workers were
allowéd on’thevéonsprﬁction sité a; Paarcn was when he was
igjured at>8:00 a.m. Granite Broadwéy Devélopment and CNY
Builaeré’protest that their_agents éould nét cover a construction
project of 65 stories éll at énce;‘but do not show that work was
:intprogress on all 65 stories at once and that theirbagents éould
not at least cover the areas where workers‘were deployed. |

In any event, no witness’or doéument e?er indicates that,
whén CNY Builders or its agent conducted its walk—through July
19, 2013, or even the day before, the sixth.fioor’landing was
dry. Pereira &.VNew Sch., 148 A}DL3d 410, 412-13 (1st Dep't

' 2017);4Grahamvv. YMCA Qf[Gréaﬁér N.Y., 137 A.D.3d 546, 547 (ist
Dep’t 2016); Pineda v. 1741 Hone Realty Corp., 135 A.D.3d 567,
567 (lst Dep’t 2016); Velez v;'Ciﬁy of New York, 134 A.D.3d 447,
447 (1st Dep’t 2015). See Hill v. Manhattan N. Mgt., 164 A.D.3d
1187, 1187 (lst Dep’t 2618)} Socorro v. New York Presbyt. Weill;
>Cornell Med. Ctr., 160 A.D.34d 544, 544 (ist Dep't 2015); Sada V.
August Wiléon Theater,_140~A,D.3d 574, 574 (lst Dép't 2016);
‘Dylan P. v. Webster Place Aésoc., L.P., 132 A.D.3d 537, 538 (Ist

Dep’t 2015). Although a record by Granite Broadway Development’s.

padronl(20 : o 12
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safety_contractor_indieates there was no water anywhere on any
floor at 7:00 a.m: July.19, 2013, this record is unauthenticated
either pursuant to C.P.L.R. § 4540-a.or otherwise by any witness, .
and no witnessklays a foundatioh for the record’s admissibiiity

as a business reeord or other exception to the rule against =

hearsay. E.g., C.P.L.R. § 4518(a); People v. Bell, 153 A.D.3d

401, 412 (1st Dep’t 2017); Wells Fargo Bank, N.A. v. Jones, 139

A.D.3d 520, 521 (1st Dep’t 2016); Matter of Ramel Anthony S., 124

A.D.3d 445,_445 (1st'Dep’t'2015) Tavlor v. One Brvant Park, LLC,
94 A.D.Ba 415, 415 (1st Dep’ t 2012).
¢

" The partles stipulated that the court consider the CNY
Builders Project Manager s Daily Log for July 19, 2013, as
authentlcated and adm1ss1ble for purposes of the pending motlons
It recorded leaks on the fifth floor and sixth floor, where
'Padfoa was injured. The Daily Log aleo recorded that Parkview
Plumbing_was performing work on the fifth and sixth floors and
that R & S United Services was performing duct work en the fifth
floor, Qorking'on heat pumps from the 33rd floor down, and_
installing diffusers on stairwells from the 43rd floor down. A
water condition of the extent Padron'depicted, one to two inches
in depth across a landing‘ﬁhat was ten by three to four feet,
raises a factual questioﬁ whether the condition was appareht long
enough before Padron’s injury to permit defendants’ employees to

discover and remedy the condition, establishing constructive

)
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notice. Hill v. Manhattan N. Mgt., 164 A.D.3d at 1187-88; Sada

V. August Wilson Theater, 140 A.D.3d at 574; Jackson v. Whitsén’s

Food Corp., 130 A.D.3d 461, 462 (lst Dep’t 2015); Munoz v. Uptown

Paradiée T.P. LLC, 69 A.D.3d 401, 401-402 (1lst Dep’t 2010).
© . Granite Broadway Development’s Vice President Rénnie Gréss
téétified at his deposition4that the owner Visited the
éonstrudtionlsite only.once‘or twice per weék to monitor the
project’s pfogress and was notified only.of conditions that might -
involve a change to contract terms, correction of a defect, or an
.impact on the'projectfs progress. The owner did not regularly.
walk through the work site, waé not kept apprised'qf any unsafe
¢onditi6ns,’andvnever-received any noticevdf a leak around the-
sixth floor or the stairweli that Padron was ascending. Gross
did not récall visiting those areas July 19, 2013, briany othér

time in 2013. No othef evidence shows that the owner’s employees

were at the site to receive notice of any dangerous condition.

?revost v._One-CitV Block LILC, 155 A;D.Bd at 534; DeMaria v. RBNB

20 Owner, LLC, .129 A.D.3d at 626; Phillip v. 525 E. 80th St.

Condo., 93 A.D.3d 578, 579 (lst Dep’'t 2012); "Rich v. 125 W. 31st

St. Assocs., LLC, 92 A.D.3d 433, 435 (lst Dep’t 2012). See
; } . :
Maggio v. 24 W. 57 APF, ILI.C, 134 A.D.Bd at 627. Therefore

Granite Broadway Development is not liable for a violation of

Labor Law § 200 or for negligence.

padron1020’ o ‘ 14
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- Granite Broadway Development and CNY Builders insist that

neither of them could haVe.received constructive notice of this

condition, relying on Gunzburg v. Quality Bldg. Servs. Corp., 137

A.D.3d 424, 424 (1St'Dep/t 2016), where the plaintiff slipped and
fell on watef and testified:that, despite_loeking at the floor
where she was walking, she did nbt discern the wet spots on the
floor uﬁtil afﬁer-she fell. She‘deecribed the wet spots as clear
droplets in a small area less than two feet in diametef that were
“hafd to haVe seen . . . when I was standing up.” Id. This
testimeny established that the water‘oﬁ which ehe slipped was not
visible or appareﬁt and therefore did‘not give the defendants
constructive notice,‘ Id.

The contrast between thie'testimdny and Padron’s testimony
is stéfkﬁ The area whereAPadron fell that he depicted, ten feet
by three to four feet, covered in water up to his heels, is.not
cemparable‘te the water condition depicted'in Gunzburg¥ Because
the evidence here raises a factual question whether CNY Builders
wes charged.withvconstructive'notice of the water condition, the
court denies summary judgment dismissing plaintiffs’ Labor Law §
200 and‘negligeﬁce claims against CNY Builders.'.C.PﬁL.R. §
'3212(b).

C.- Labor Law § 241(6)

Granite Broadway Development and CNY Builders move for

summary‘judgment dismiseing plaintiffs’ Labor Law § 241(6) claim

' padronl020 ‘ 15
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based on each of the regulatibﬁs plaintiffs claim was violated:
12 N.Y.C.R.R. §8§ 23j1.5, 23—1’;.7,'23—1".8, 23->l.15, 23—1..30, 23-
2.1, and 23-2.7, as well as federal'regulatiéhs. Plaintiffs do
not oppose dismissal-of their claim based on violations of these
fegulations exﬁept 12 N.Y.C.R.R. § 23-1.7(d) and (f). Therefore
the court considers plaintiffs’ claim based on violations of all
regﬁlations other than'12 N.Y.C.R.R. § 23—1.7(d) and (f)

abandoned. Norris v. Innovative health Sys., Inc., 184 A.D.3d

471, 471 (lst Dep’t 2020); Leveron v. Prana Growth Fund I L.P.,

181 A.D.3d 449, 450—5/1 (1st Dep’t 2020); Henry v. -Carr, 16l

A.D.3d=424, 425'(lst Dep’t 2018);_Nq v. NYU Langone Med; Ctr.,
157 A.D.3d 549, 550 (lst Dep’t 2018) . While plaintiffs’ éléim
that Granite Broadway Development and CNY Builders violated 29
C.F.R. part 1926‘under the federal Occupational Séfety andeealth

"Act of 1970 (OSHA), 29 U.S8.C. §§ 651-78, does not form the basis

for a violation of Labor Law § 241(6), Rizzuto v. L.A. Wegner

Contr. Co., 91 N.Y;2d at 351 n.; Jerez v. Tishman Constr. Corp.

of N.¥Y., 118 A.D.3d 617, 618 (1st Dep’t 2014); Garcia v. 225 E.

57th St. Owners, Inc., 96 A.D.3d 88, 90-91 (lst Dep’t 2012);

Schiulaz v. Arnell Constr. Corp.) 261 A.D.2d 247, 248 (1st4Dep't

.1999)} defendants’ violations of regulations under OSHA may
constitute evidence of their negligence. Flores v. -

Infrastructure Repair Serv. LLC, 52 Misc. 3d 664, 670-71 (Sup Ct.

N.Y. Co. 2015). See'Ganci v. Port Auth. Trans-Hudson Corp., 258

padronl020 ‘ ' 16
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A.D.2d 386, 386 (lst Dep’t 1999); Gammons v. City of New York, - |

109 A.D.3d 189, 201—202 (2d-Dép't 2013); Murdoch v. Niagara Falls

Bridge Commn., 81 A.D.3d 1456, 1457 (4th Dep’t 2011); Khan v.

Banﬁla Motor‘&'Bodv Shop, Inc., 27 A.D.3d 526, 528-29 (24 Dep’t | |

2006). | | |
| The remaining bases for plaintiffs’ claim under Labor Léw §

241(6), 12 N.Y.C.R.R. §§ 23-1.7(d) and 23—1.7(f); provide:

(d) Slipping hazards. Employers shall not suffer or
. permit any employee to use a floor, passageway, walkway,
scaffold, platform or other elevated working surface which
is in a slippery condition. 1Ice, snow, water, grease and
any other foreign substance which may cause slippery footing
shall be removed, sanded or covered to provide safe footing.

(f) Vertical passage. Stairways, ramps or runways
.shall be provided as the means of access to working levels
above or below ground except where the nature or the
-progress of the work prevents their installation in which
case ladders or other safe means of access shall be
provided. ' o

Neither the comblaint nor plaintiffs;.bill of ?articularé

mentions § 23—1.7(d)'or:23—1.7(f); their bill:ofvparticﬁlars 1
cites.only § 23-1.7. Plaintiffs cité.spécificélly to § 23-1;7(d)
ahd (f) only in opposition to defeﬁdanté’ motions for summary

jﬁdgment dismissing_khe Léboi'Law § 241 (6) Claih, As long as
plaintiffs’ bélated specific?tion of.éhése regulatory provisions
does not depend on new factual'allegations,-raise a néw theorynof
vliabilify,'of prejudice.defenaants; plaintiffs may rely on these

provisions to oppose defendants’ motions, although plaintiffs

T padronl020 : ’ : 17 - o : _ - I
v
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must amend their bill of particulars to include these provisigns

as plaintiffs claim they now have done. Leveron v. Prana Growth

Fund I, L.P., 181 A.D.3d at 450; Flynn v. 835 6th Ave. Master

'L;E; 107 A.D.3d 614, 614 (lst Dep't 2013); Burton v. CW Eguitiesl
LLC, 97 A.D.3d 462, 462-63 (lst Dep’t 2012); Harris v. City of
New York, 83 A.D.3d 104, 111 (iét Dep’t 2011). |

The evidence set forth abéve ﬁnquestiénably raises a factual
issue whether Grénite Bréadway Development and CNY Builders |
permitted Padron to‘wofk in a walkway or paséageway that was in a
slippery éonditioﬁ caﬁsed by water that had not been removed or
covered. This slippery walkway or passageway caused by water
that had not been removed or covered déés nof depend on new
factual allegations or raise a new theory of iiability and thus
does ﬁot prejudice defendants. To the extent that Granite
Bréadwéy Development and CNY Builders contend ﬁhat liability
premised on 12 N.Y.C.R.R. § 23-1.7(d) depehdsyon_an owner's,
agent’s, or éontracﬁor's ﬁegligence in failing to prevent or
remedyrthe slippery wet condition,.tﬁe evidence regafding CNY
Builders’ potential neéligence_discussed above suatains:the\claim

premised on this regulatory provision. Rizzuto v. L.A. Wegner

Contr. Co., 91 N.Y.2d at 351; Booth v. Seven WOrld Trade Co.

L.P., 82 A.D.3d 499, 501 (1st Dep’t 2011). Therefore the court

denies summary judgment dismissing plaintiffs’ claim under Labor

padronl020 ' 18
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Law § 241(6) to the extent that the claim is based on 12
N.Y.C.R.R. § 23-1.7(d). C.P.L.R. § 3212(b).

12 N.Y.C.R.R. § 23-1.7(f), however, is inapplicable to the

circumstances of Padron’s injury. Subsection (f) applies to

vertical passage. Sawczyszyn v. New York Univ., 158 A.D.3d 510,

511 (1st Dep’t 2018)7 Molloy v. Long Is; R.R.,” 150 A.D.3d 421,

422 (1st Dep’t 2017); Miranda v. NYC Partneréhip'Hous. Dev. Fund

Co., Inc., 122 A.D.3d 445, 446 (1lst Dep’t 2014); Lelek v. Verizon

N.Y., Inc., 54‘AND;3d 583, 584;85 (1st Deb’t 2008). No evidence
indicates that plaintiff was injured wﬁile asCendipg or.
descending a vertical passage. Padron testified that he fell
while traversing a level landing on the sixth floor of the
buiiding,' Even if he fell while still ascending the stairway, he
waé provided the staifWay'as the means of accéés to the working
level on' the sixth floor abo?e. The stairway was not unsafé;
only.the sixth floor was unsaﬁe. In any event, while an unsafe
stairway might violate Labor Law § 200, such a condition would
- not violate 12 N.Y.C.R.R. § 23-1.7(f); as it does not require
Stairwaysrto be safé;hit requires oﬁly'that anothér safe means of
access be provided if'a stairway, ramp, or runway is not
prbvided. | -

Moreover, 12 N.Y.C.R.R. § 23-1;7Qf) applies to areas under

construction where a temporary vertical passage provides a means

of access to a level above or below. Sawczyszyn v. New York

padron1020 19
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‘Univ., 158 A.D.3d at 511; Miranda v. NYC Partnership Hous. Dev.
——a= N : .

Fund Co., Inc., 122 A.D.3d at 446; Lelek v. Verizon N.Y., Inc.,

54 A,D;Bd ét 584-85. Plaintiffvféll on a'lével 1anding that wés
a permanent part'of the structure. Even if the'stairway was
femp&rary, égain it was provided to him‘as the ﬁeans of access to
the working level on the sixth “floor above. Therefore the court
grahts summary judgment dismissing plaintiffs’ claim under Labor

Law § 241(6) .to the extent that the claim is based on 12

- N.Y.C.R.R. § 23-1.7(f). C.P.L.R. § 3212(b) and (e).

- D. Indemnification

As set forth above, Granite Broadway Development and CNY
Builders seek summary judgment on their contracﬁual
indemﬁification claims in their third party complaint' against
third party defendaﬁt Parkview Plumbing and in.their second third
party complaint against second third party defendant
Transcontinental Contracting.  An agréemént to'indemnify in
connection with a cdnstrﬁction contract is Véid and unenforceable
to‘the extent that the agreement-allOWé ihdemnification of a

f .

party for its own negligence. N.Y. Gen.‘Oblig{ Law § 5-322.1;

Itri Brick & Concrete Corp. v. Aetna Cas. & Sur. Co., 89 N.Y.2d

786, 795 (1997); Nielson v. Vanado Forest Plaza, L.L.C., 155

A.D.3d 424, 425 (1lst Dep’'t 2017); 11 Essex St. Corp. v. Tower

Ins. Co. of N.Y., 153 A.D.3d 1190, 1197-98 (1st Dep’t 2017);

Picaso v. 345 E. 73 Owners Corp., 101 A.D.3d 511, 512 (lst Dep’t

padron1020 ‘ 20
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2012). An indemnificatien agreement that provides for
indemnifieation to the extent that the ingemnitee was not
negligent and thus only “to the fullest.extent permitted by law”

does not violate New York General Obligations Law § 5-322.1.

Brooks v. Judlau Contr., Inc., 11 N.Y.3d 204, 210 (2008); Guzman

v. 170 'W. End Ave. Assoc., 115 A.D.3d 462, 464 (lst Dep’t 2014).

‘ See Farrugia v. 1440 Broadway Assoc., 163 A.D.3d 452, 456 (1st

Dep’t 2018); Radeljic v. Certified of N.Y., Inc., 161 A.D.3d 588, |

590 .(1st Dep’t 2018); Frank'v. 1100 Ave. of the Ams. Assoc., 159
A.D.id 537, 537 (1st Dep't 2018X. |
| . The parties also stipulated that Granite Breadwey
Development’s trade contreets, also signed'by CNY Builders on the
owner'’s behelf,vwith Parkview Plumbing'and with Transcontinental

Contracting were authenticated and admissible for purposes of the

bending motions. iThese contracts_provide that both Parkview
-Plumbing and Transcontinental CQntreCting ere te indemnify-
Granite Broadway Development end.CNY Builders to tne fuilest
extent permitted by law. Specifieally, Article 16 of each

contract provides:
. 16.02 To the fullest extent permitted by law, the
Trade Contractor shall defend, indemnify and hold. harmless
| o the Owner, Construction'Manager and Additional Insureds.
| from and against all claims, demands, causes of
" action, suits, costs, penalties, attorney’s fees, expert
fees, consultant fees, expenses, damages, liens, judgments,
decrees, losses and/or liabilities arising out of the Trade
Contractor’s Work provided that any such claim, damage, loss
and/or expense is attributable to bodily injury . .

padronl020 » 21
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16.03 To the fullest extent permitted by law, the

Trade Contractor shall defend, indemnify and hold harmless

the Owner, Construction:Manager and Additional Insureds

. from and agalnst all claims, demands, causes of
action, suits, costs, penaltles, attorney’s fees, expert
fees, consultant fees, expenses, damages, liens, judgments,
decrees, losses and/or liabilities arising out of or in any
“way connected with or incidental to, the performance of the

Work by Trade Contractor,,its Subcontractors, suppliers,

materialmen and/or vendors of any tier including anyone

directly or indirectly employed by any of them and for whose

acts they may be liable. S .

. Zecca Aff. Ex. V, at 34, Ex. X, at 33.

Padron’s injury that arose from hls -work for
Transcontlnental Contractlng trlggers the 1ndemn1flcatlon
'prov131ons 1anran1te Broadway Development’s contract with
Transcontinental Contracting. If Padron‘s'ihjury also arose from
work performed by Parkview Plumbing, a plumbing contractor,
because it created the water condition or at least was
responsible for cleaning it up, his injury'alsb will trigger the
'1ndemn1f1catlon prov1s1ons in Granite Broadway Development’s
contract w1th Parkview Plumbing. Therefore, while Granite
Broadway Development and CNY Builders may not be indemnified for
their own negligence, to the extent that they are not at fault

due to their negligencé, Transcontinental Contracting owes and

Parkview Plumbihg may owe Granite Brbadway Devélopment and CNY

Builders indémnification. Ajche v. Park Ave. Plaza Owner, LLC,
171 A. D 3d 411, 413-14 (1st Dep’t 2019); Adagio v. New York State
Urban Dev.. Corg , 168 A.D.3d 602, 603 (1lst Dep’t 2019); Wilk v.

Columbia Univ., 150 A.D.3d 502, 503 (1st Dep’t‘2017); ﬂest V. .

padronl020 ' . 22

23 of 36

! _ I'NDEX NO. 157049/2013
NYSCEF DOC. NQ 569 . ; S RECEI VED NYSCEF: 10/ 20/ 2020




[EBLED._NEW YORK COUNTY CLERK 10/ 2072020 04: 42 Py  'NDEX NO 157049/2013

NYSCEF DOC. NO. 569 - ‘ N , k RECEI VED NYSCEF: 10/ 20/ 2020

. 5 . | |
Tisﬁmah Constr. Corp. of N.Y., 120 AfD;3d 1081, 1082 (1lst Dep’t
',2014); Unﬁil’a determinétion that ?arkview"Plumbing_cregted the

water condition or féiled in'é«duty to clean it ﬁp, thever,A
Granite Broadway Development and CNY Builders are'not‘entitled‘to
contractual'indemnificétionvagaiﬁst Parkvievalumbing.> |
, Sinée no féctual iséué remains QhethervGranite Broadway
Developmeﬁt,Was at~fauit, Granite Broadﬁay Dévelo?ment‘ié
entitled to summary judgment against Transcontineﬁtal Contracting
on the second third party.contraCtual indemnifiéation claimf‘
C.P.L.R. § 3212(b) and ke); Ajche v;ipark Ave. Plaza bwner; LLC,
171 A.ﬁ.Bd at 413-14; Frank v. 1100 Ave. éf the Ams;,Aésoc.,A159

i

A.D33d at 538; Wilk v. Columbia Univ., 150 A.D.3d at 503. Since
a faCtualvissue remains whether CNY Builde;s was at fault, CNY"
Builderé~is entitled to éummary judgmeﬁt against Transcontinental
Contracting On.ﬁhe segoﬁd‘third party'contractual indehnifiCation
¢laim to the extent that CNY ﬁuilders was noﬁ at fault. Ohadi v.
Magnetic cOnstr;”Grbup‘Cofp., 182VA.D.3aA4§4, 477‘(1st Dep’t

2020); Higgins v. TST 375 Hudson, L.L.C., ‘179 A.D.3d 508, 511

(1st Dep’t 2020). Since a factual issue remains whether'Padron's
injury even triggers the indémnification provision in‘Granite
~Bro§dway Develcpment’srcéntract with Parkview Plumbing, the court
‘dénies Granite Broadway~Development and CNY Builders summary
judgment againét ParkviewbPlumbing oﬁ their third party

contractual indemnification claim. C.P.L;R. 8 3212(b};'DeMaria
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v. RBNB 20 Owner, ﬁLc, 129 A.D.3d at 626-27; King v. City Bay

Plaza, LLC, 118 A.D.3d 476, 477 (1lst Dep’t 2014) ; Gell—Tejada V.

Macv’s Retail Holding, Inc., 116 A.D.3d 594, 595 (1lst Dep’t

2014); Beltran v. Navillus Tile, Inc., 108 A.D.3d 414, 416 (1st

Dep’t 2013). ' o

Because CNY BUilders;has failed to demonstrate that it was
free from fault, it fails to establish its entitlement to summafy
judgment on its implied indemnification ciaims‘against either |

'Parkvievalumbing'or Transcontinental Contracting. Gardner V.

Tishman Constr. Corp., 138 A.D.3d 415, 417 (1lst Dep’t 2016);

Imbriale v. Richter & Ratner Contr. Corp., 103 A.D.3d 478, 479-80

(1st Dep’t 2013); Martins V. Little 40 Worth Assoc., inc., 72

A.D.3d 483, 484 (1lst Dep’t 2010) . Although Granite Broadway
Development has demonstrated that it was free from fault, because
it has failed to demonstrate that Parkview Plumbing created the

A . .

water condition or failed in a duty to clean it up, Granite

Broadway Development still is not entitled to implied

indemnification against Parkview Plumbing. McCarthy v. Turner

Constrx., Inc., 17 N.Y.3d 369, 378 (2011); Imbriale v. Richter &

Ratner Contr. Corp., 103 A.D.3d at:479—80; Murigi v. Charmer

Indus. Inc., 96 A.D.3d 535, 536 (lst Dep’t 2012);_Landqraff V.

1579 Bronx Riv. Ave. LLC, 18 A.D.3d 385, 387 (1lst Dep’t 2005).
Transcontinental Contracting presents plaintiffs’ verified bill

of particulars claiming that Carlos“Padron suffered severe

padron1020 » 24
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" abdominal, testicular, knee, and emotional injuries, but none
¢

quallfylng as a “grave 1njury” under New York Workers'’

Compensation Law § 11, also barring any implied 1ndemn1f1catlon

~claim against Transcontinental Contractlng,»Padron s employer.

N.Y. Workers’ Comp. Law § 29; Isabella v. Hallock, 22 N.Y.3d 788,

793 (2014); New York Hosp. Med. Ctr. of Queens v. Microtech

Contr. Corp., 22 N.Y.3d 501, 505 (2014); Fleming v. Graham, 10

N.Y.3d 296, 299 (2008); Sotarriba v. 346 W. 17th St. 'LLC, 179

A.D.3d 599, 601 (1st Dep’t 2020).

E. Dismissal of Cross-Claims and'Countefclaims

Parkview Plumbing cross-c¢laims in the main action and
cOunterqlaims in the third party action, and Transcontinental
Contracting countegclaims'in the second third party action; for
implied indemﬁification ana contribution’against Granite Broadway
‘Development and CNY Builders. .Due to the factual qggstioﬁs
regarding CNY Builders’ liability for negligence and vioiations
of Labor Lawk§§ 200 and 241(6), the court denles its motion for
'summary judgment dlsmlsSLng all cross- clalms and counterclaims

'agalnst CNY Builders. C.P.L.R. § 3212(b)} Farrugia v. 1440

Broadway Assoc., 163 A.D.3d at 456; Buscemi-Sanz v. Hudson-

Meridian Constr. Group, LLC, 159 A.D.3d 402, 403 (1st Dep’t

2018); Wunderlich v. Turner Constr. Co., 147VA.D.3d 598, 598-99

(1st Dep’'t 2017); Ausby v. 365 W. End LLC, 135 A.D.3d 481, 482

(1st Dep’t 2016). Since no factual quéstionsﬂremain regarding
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Granite Broédway Development’s liability for negligence and

violation of Labor Law § 200, and its liability for violation of

Labor Law § 241(6) would be only vicarious, the court grants its
motion for summary judgment dismissing all cross-claims and

counterclaims against Granite Broadway Development. C.P.L.R. §

3212 (b) and (e); Céntv v. 133 E. 79th St., LLC, 167 A.D.3d 548,

549 (1lst Dep’t 2018); Rubino v. 330 Madison Co., LLC, 150 A.D.3d

603, 604 (lst Dep’t 2017); Wilk v. Columbia Univ., 150 A.D.3d at

503-504.

III. R & S UNITED SERVICES’ MOTION

R & S United'Services, a steam fitting cbntractor, moves for
summary jﬁdgment dismiésing Parkview Plumbing’s third third party
comblaint seeking implied indemnification and contribution, based
on the absence of evidence that_thé pipes R & S United Services
was,wofking'on leaked and.caused the.wet floor on which.Padron
fell. 'R & S United Services maintains that, sipéé none of the
Qiﬁnesses deposed identified the source of the water that caused
Padroﬁ’s fall, no‘evidence indicates R & S United SérViCes’

negligence as is neces§?ry'to,support the third third party

“claims:

Upon R & S United Services’ motion for summary judgment, R &
S United Services bears the burden to establish that R & S United
Services was not negligent. It may not simply point to Parkview

Plumbing’s lack of evidence. Hairston v. Liberty Behavioral Mgt .
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Corp., 157 A.D.3d 404, 405 (lst Dep’t 2018); Belgium v. Mateo

Proas., Inc., 138‘A.D.3d 479, 480 (1lst Dep’t 2016); Dylan P. V.

Webster Place Assoc., L.P., 132 A.D.3d at 538; McCullough v. One

Bryant Park, 132 A.D.3d 491, 492 (1st Dep’t 2015). 'In support of

the motion, R & S United Services relies on the éﬁfidavit oﬁ
Donﬁé Skonylas, who attests that, based on.her review of the
drawings for the prdject, none. of R & S United Services’ vertical
or horizontal pipes were in the stairwell where plaintiff fell.

R & S United Services fails to present the drawings, however, on

" which Sloczylas bases this conclusion, so all her attestations

based on the drawings are hearsay.. People v. Joseph, 86 N.Y.2d

565, 570 (1995); Shanmugam v. SCI Eng’g, P.C., 122 A.D.3d 437,

438 (1lst Dep’t 2014). See B.P. AC Corp. V. One Beacon Ins.

‘Group, 8 N.Y.3d 708, 716 (2007); ResidentialACredit Solutions,

Inc. V. Gould,‘l7l_A.D;3d 638, 642 (lst Dep’t 2019); Clarke v.

American Truck ‘& Trailer, Inc., 171'A.D.3d'405, 406 (1lst Dep’t

J
2019); Adriana G. v. Kipp Wash. Hgts. Middle Sch., 165 A.D.3d ' i

469, 470 (1st Dep’t 2018); Willjams v. Esor RealtV:Co., 117 . ]

A.D.3d 480, 480-81 (ist'Dep’t 2014). ' |
SkoczYlas also reliéé on the same CNY Builders Projéct é

Manager’s Daily Log for Juiy'19, 2013/ that recorded R.&AS ﬁnitéd

Services perfbfming duét work on the fifth floor, working on hea; !

pumps from the 33rd floor down, and ihétalling diffusers on \

stairwells fiom the 43rd floor down.. Therefore the Daily Log and
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Skoczylas'’s inadmissible account of the drawings fail to meet R &
S United Services’ burden to establish entitlement to summary
judgment, requiring denial of its motion for that relief.

C.P.L.R. § 3212(b); Residential Credit Solutions, Inc. v. Gould,
B AY

171 A.D.3d at 642; Clarke v. American Truck & Trailer, Inc., 171

A.D.3d at 406; Adriana G. v. Kipp Wash. Hgts. Middle Sch., 165

A.D.3d at 470.

IV. TRANSCONTINENTAL CONTRACTING'’S lViOTION

TranscontinentalvContracﬁing moves for summary jndgment
dismissing the second third party complaint by Granite Broadway
Development and CNY éuildefs for implied indemnification as.well
asaoontractual indémnification and breach of a contract,
including failure to procure insnrance.

A, . Timeliness

When Transcontinental Contracting’s attorney prepared its

~motion for summary judgment, he expected it to be timely served

on the deadline JUne717, 2019, and therefore did\not excuse its
lateness. He then encounﬁered'difficulty efiling the motion, so
that it was apprdximately‘so minutes late, .early in the morning
of June 18, 2019. 1In reply to second tnird'party plaintiffs’
opposition, raising the laﬁenéss of the motion, Transcontinental

Contracting then explains the circumstances outlined above,

‘excusing the lateness. Significantly, second third party

plaintiffs did not the contest this excuse at oral argument or
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otherwise and do not claim prejudice due to this minimal delay.

~ A.D.3d 568, 569 (1st Dep’t 2012); Butt v. Bovis Lend lLease LMB,

- Inc., 47 A.D.3d 338, 339-40 (1st Dep't 2007); Mayer v. New York

In an order dated“September 27, 2019, the court already
granted Parkyiew ﬁlumbingAan‘extension-ef time to file its motion
for summary judgment from June 17, 2019, to June 19,:2019, when
the court accepted Parkview Plumbing}s mqtion; which. Parkview
Plumbing actually filed June 18, 2019. 'The'COurt‘found‘that
Parkview Plumbing presented good cause fer this minimal delay: 'a
family emergency that prevented_Parkview:Plumbing’s attorney . from
filingdits motion‘June_17, 2019. Transcontinental Contracting : I
likewise presents good cause for an even more minimal delay; a
computer malfunctionfthat preyented Transcontinental ' ' ‘
Contracting’s'attorney from filing‘its motion until very early
June i8,v2619. Therefore the court similarly excuses the late

flllng of Transcontlnental Contractlng s motion for summary ' !

judgment C.P.L.R. §§ 2004, 3212(a);'Lew1s V- Rutkovskv, 153

A

A.D.3d 450, 453-54 (1st Dep’t 2017); Kase v. H.E.E. Co., 95

City Tr. Auth., 39 A.D.3d 349, 349 (1st Dep't 2007).

B. Merits = - - _ : !
Since the court has granted Granlte Broadway Development. and
CNY Builders summary judgment against Transcontlnental

Contracting on their contractual indemnification claim to the |

extent that these defendants were not at fault, Ohadi v. Magnetic !
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Constr. Group Corp., 182 A.D.3d at 477; Higgins v. TST 375

Huason, L.L.C., 179 'A.D.3d at 511, the court denies

Transcontinental Cpntracting's motion for summary judgment
dismiesing their contractual }ndemnification claim; C.P.L.R. §
3212 (b) . Transcontinental Contracting’s showing that Padron did

5 : not suffer a “gra&e.injury” under New York Workers’ Cempensation
Law § 11 bars any ciaim'for implied,indemnification againse

Transcontinental Contracting. N.Y. Workers’ Comp. Law § 29;

Isabella v. Hallock, 22 N.Y.3d at 793; New York Hosp. Med. Ctr.

- of Queens v. Microtech Contr. Corp.,'22 N.Y.3d at 505; Fleming v.

Graham, 10 N.Y.3d at 299; Sotarriba v. 346 W; 17th St. LLC, 179
A.D.3d at 601. Therefore the ceurt grants Transcontinental
Contfactingis.motion'for summafy judgment dismissing the implied
indemnification claims by Granite Broadway Development and CNY
Builders egainst Transcontinentai Contracting. C.P.L.R. §
3212(bfvand (e) .

Granite Broadwey Developmeht'and CNvauilders'now concede
that Transcontihental COntractiné procured”the chtractuaily
required insurance and do not rebut Transcontinental

- Contracting’s showing of compliance with all othervterms of its-
trade contract. Therefore the court also grants its motion for
summary judgment dismissing the claims by.Graﬁite Broadway

Development and CNY Builders for breach of the trade contract and

for failure to procure insurance. C.P.L.R. § 3212(b) and (e).
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V. PARKVIEW PLUMBING’S MOTION

Parkview Plumbing mo&es.fbr summary judgment dismissing
plaintiffs’ claims; dismissing cofdefendants"thirdiparty‘
complainttseeking contractual and implied indemnification and
Adamages for breach of a chtract,'including by failing to ﬁrocure
insurancé; and R & S United Servicés’ countefclaims for implied
indemnificationiand contribution.v Given the dismissal of -
plaintiff’s Labor Léw §§ 240(1) agd 241(6) C1aihs, exéept to the
extent ‘that the § 241(6) claim is based on 12 N.Y.C.R.R. § 23.1-
f(d),‘the céuftvgraﬁts Parkview Plumbiqg's motion for summary
judgment‘dismissihg the same claims in the complaint‘against
Parkview Plumbing; -

Parkview ﬁlumbing's potential liability for a violation of
Labor Law § 241(6) based on 12 N.Y.C.R.R.V§ 23.1-7(d) or a
vioiation of Labor Law § 200 depends on whether the plumbing
contractor was‘co-défendants' statutory ageﬁtL It would be a
statutory agent under Labor Léw §§ 200 and 241(6) if it
maintained the authority to coptrél the activity that caused
Pad:bn's injury.’ Barreto v. Metropolitan Transp. Auth.,'25
N:Y.Bd 426, 434 (201%); Walls v. Turner Constr. Cd., 4 N.Y.3d
861, 863-64 (2005); éantos V. Condorl24 LLC, 161 A.D.3d 650, 653

(1st Dep’t 2018); Coretto v. Extell W. 57th St., LILC, 137 A.D.3d

677, 678 (1lst Dep’t 2016). Since the accumulated water on the
sixth floor landing caused Padron’s injury, the pertinent inquiry
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‘.is control over the source of the water that created that

condition and control over cleaning up the water on the sixth

 floor. vdiven the absence of evidence identifying the source of

the water condition and the evidence that Parkview Plumbing, a
plumbing contractor, was working July 19, 2013, in the area of
Ty : .

the water, Parkview Plumbing fails to demonstrate that it lacked

. control over the source of the water condition or over cleaning

it up and thus fails to establish that it was not a statutory

agent.. Lind v. Tishman Constr. Corp. of N.Y., 180 A.D.3d 505,

505 (1st Dep]t,2020);vSanchez v. 404 Park Partners, LP, 168

A.D.3d 491, 492 (1st Dep’'t 2019); Johnsoﬁ v. City of New York,
120 A.D.3d 405, 406 (1lst Dep’t 20i4). Therefofe, fof the same
reasons that co—defendants are not entitled to dismissal of
plaintiffs' Labor Law § 241(6) claim based on 12 N.Y.C.R.R. §
23.1-7(d), neither is Parkview Plumbing entitled to that relief.
C.P.L.R. § 3212(b). |

The .absence of evidence identifying the source of the water

~condition that caused Padron's injpry and the evidence that

Parkview Plumbing was wdrkingvin the area where Padron fell
similarly raise a factual queStioh whether Pérkview.Plumbing's
negligence caused the leak that created the accumulated water.

Parkviéw,Plumbing’s contract with CNY'Buildérs, moreover, imposed

on Parkview Plumbing the duty to. clean up any leak for which the’

.plumbing subcontractor was résponsible. ‘While its admission that
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it cléaned up the leak oﬁ the éixth-floor landing after Padron’s
injury there does not amount’to.an admissionythat it wasr ”
responsible for the leak, that admission is enough to raise a
factual issue to that effecf. Therefore Parkview Plumbiﬁg is not’

entitled to dismissal of plaintiffs’ Labor Law § 200 and

negligence claims. C.P.L.R. § 3212(b); Ross v. Curtis-Palmer

Hydro-Elec. Co., 81 N.Y.2d at 505; Armental v. 401 Park Ave. S.

Assocs., LLC, 182 A.D.3d at 407. . v -
' ‘ <

These factual questions whether Parkview Plumbingvcreated

the water cbndition or was‘responsiblé for cleaning up or at
least warning of the condition and féiled tovdo so timely raise
| | the further issue whether Padron’s injury arose from work
‘performed by Parkview Plumbing, which would entitlé co-defendants
P .
| . to contractual indemnification. Therefore the court denies

Parkview Plumbing’s motion for summary judgment dismissing the

third party claim for contractual indemnification. C.P.L.R. §

3212(b); Adagio v. New York State Urban Dev. Corp., 168 A.D.3d at

603; McCullough v. One Bryant Park, 132 A.D.3d at 493; DeMaria vVv.

RBNB 20 Owner, LLC, 129 A.D.3d at 626; Robbins v. Goldman Sachs
Headguarﬁérs‘ LLC, 102 A.D.3d 414, 415_(1st Dép’t 2013). These
same factual_questioné bearing on Parkview Plumbing’s fault

require deniél of its motion for summary judgment dismissing the
third'partylclaim for,implied_indemnification and breach of its

trade contract and R &.S United Services’ counterclaims for
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~implied indemnificatiﬁn'andAcéntribution; C.P.L.R. § 32%?(b)}
Farrugié V. 144OVBroadwayiAssoc;, 163_A.D.3d at,456} Buscémi-Sanz
v‘ ﬁudson-Meridian'éQnStr. Group, LLC, 159 A.D.3d at 403;
Wunderlich v. Turner Constr. Co., 147 A.D.3d at 598-99; Ausby V.
365 W. End LLC, 135 A.D;Bd.at 482,

Finally, Park&iew'Pluﬁbing fails to show either that its
trade contract did not reqﬁire the proCﬁrementiof insuraﬁée‘of
that Parkview Plumbingﬂprécuréd the contractually requi%ed

insurance. Nielson v. Vornado Forest Plaza, L.L.C., 155 A.D.3d-

at 425-26; Orgega—vﬂ Goldman sécﬁs‘Headguartérs LLC, 150 A.D.3d
469; 470-71 (lsﬁ Dep't 2017) . fThérefore thé'court aiso denies
Parkview Plumbiﬁg's motidh'f0r~suﬁméry judgment dismissing the
|  claim by Granite Broadway Development and CNY Builders that
Pafﬁ%iewyPiumbing failétho‘prOcﬁreAinsuranée; C.P;L,R. §
3212(b) . | |
VI. CONCLUSION

| ~For the feasons explained above, the céurt grantsithe motibn
by‘Granite Broadway Deveiopmént ané‘CNY Buiiéers for sﬁmmary
juagment‘dismissing‘plaintiffs’ALabox Léw § 240(1) ¢laim and

Labor Law § 241(6) claim, except based on violation of 12
N.Y.C.RXR. § 23-1.7(d), and dismissing plaintiffs’ Labor Law §
200 ahd negligence claiﬁs against Granite Broadway Development.

C.P.L.R. § 3212(b) and,(e), The court also‘granté the motion by

Granite Broadway Development and CNY Buildefs for summary
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judgment on the Seéond thirduparty complaint for contractual f
indemnification, excepﬁ to the extent that CNY Builders was aE
fault. Id. The court grants Transcontinenﬁai Contractiné's
rmotion for sﬁmmary judgment dismiésing ﬁhe second thifd party
cbmplainﬁ to ﬁhe extent of dismissing the claiméAfor implied
iﬁdemnifiéation, breach of a cont:act, and failure to proéure
insufance. lgé Fihally, the court grénts Parkview Plumbing’s
motion for summary'judgment~dismissing plaintiffs’ ﬁabor Law § -
240(1) ciaim aﬁd Labdr Law‘§v241(6).claim; except based on
Violation of 12 N.Y.C.R.R. § 23~1.7(d).. C;P.L.R. § 3212(b) and
(e} . The court otherwise deniés,the parties’ motions? C.P.L.R.

§ 3212(b).

DATED: October 15, 2020 4 f
' | ‘ L] iy 5
LUCY BILLINGS, J.S.C.

LUCY BALLINGS -

o EHRITR
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