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At an IAS Term, Part 57 of the Supreme Court of the
State of New York held in and for the County of
Klngs at the Courthousc -at Civic Center, Brooklyn,
New York, on the 20% day of October, 2020.

PRESENT:
HON. LAWRENCE KNIPEL
Justice,

e a e - e e me - -X
IIUSSAIN AHMAD ’

Plaintift,
- against - - Index No. 505130/17

540 WEST26™ STREET PROPERTY- INVESTOR% IIA,
LLC, AND TRITON CONSTRUCTION COMPANY LLC,

Defendants. f
_________ ."_____.___._.____,._._.____.,___i___X

The following e-filed papers read on this 1n0ti011;

Papers Numbered

Notice of Motion/Order to Show Cause/ _,
Petition/Cross Motion and ig :
Affidavits (Affirmations) Annexed : 220-230.232-238

Opposing Affidavits (Aflirmations) P : 241-242, 248-249

Reply Affidavits (Affirmations) L : 244-246,252-253
- Affidavit (Affi rma‘uon) _
Other Papers

‘Upon the foregoing papers, def .end_ants 540 West 26" Street Property Investors [1A,
LLC (540 West)-and Triton Construction Gompany, LLC (Trlton) move (in motion sequence
No. 8) for anorder, pursuant to CPLR 2221 (d ; grantin g.lec;-ve_. to reargue théir prior motion for
summary judgment, which resulted in the or_di'er of this cdut*t dated June 4, 2020, and upon
reargument, requesting that the courtissue an 0§rd er, pursua'riit to CPLR 3212, grantingsummary

j'u_&g_ment in favor of the defendants -dismi'ssiné plaintiff's Labor Law § 241 (6) claim as based
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upon the alleged violations of 12 NYCRR 23 —2 2 (a) and 23-2.2 (b). Plaintiff Hussain Ahmad

{plaintitl) moves (in motion sequence No. 9) Lor an order. pursuant to CPLR 2221 (d), granting

reargument of this court's-order dated June 4, 2020, insofar as it denied plaintiff's motion for

partial summary judgment on the issue-of lia‘té.ilit-y as to hi's_.Lab_or Law § 240 (1) claim against

the defendants.

Factaal'l?ackgrou‘nd

Briefly statéd, this action arises out ¢

ifan accidenf_ which occurred on September 26,

2016, while the plaintiff was working at a QO%‘IS’[I‘UGﬁQn ,sife located at 540 West 26% Street in

New York City. 540 West was the owner ¢

manager for the project. The plaintiff was

performing rebar installation-work related to
premises had a main staircase located in the
ladders, one on the west side of the building :

accident, plaintiff used the west side ladder ir

where he was going to work. At some-point, d
-and-second floors, a piece of plywood fell an

fall off the ladder and land on the second 'ﬂoc

111‘ the p_re-miscs and Triton was the construction
Iem-pl_oye'd_ by a. subcontractor responsible: for
gghe._ concrete superstructure of the premises. The
! middle of the building, and two construction
md the other %Dn the east side. On the date of the
ii-order. to acéess the fourth floor of the premises
é,uring his ascent up the ladder, between the third
i struck the 'p;laintiff on his head, causing him to

r. The plywood that fell, which measured four.

feet by eight feet, was used as a “form” for the deck cement work taking place on an upper

floor.

'é
H

By decision and order dated June 4, 2020 (the prior order) this court denied plaintifPs-

motion for partial summary judgment as to ha

that branch of defendants’ summary judgment]

§ 240(1) elaim, and granted that branch of defe

§ 200 and common-law negligence claims, as

blhty on his Labor Law § 240 (1) claim, denied
}ﬂOtIOH seeking to dismiss plaintiff's Labor Law
ndants’ motion dismissing plaintift’s Labor Law

well as his Labor Law § 241 (6) claim except to
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the extent it is predicated upon 12 NYCRR 2,
{b).

!

Plaintiff’s Mq

otion 1o Reargue

Plaintiff seeks leave to reargue that partion of this court’s prior order which denied his

motion for partial summary judgmient onn his 'léabor Law § 240 (1) claim, and upon réargument,

seeks an order granting summary judgment mhls favor on said claim. In the prior order, this

court held that questions of fact existed in the

the sole proximate cause. of the accident, the
under Labor Law § 240 (1).

A motion for leave to:-reargue is addre

record as to whether the plaintiff's actions were

éﬁeby prec'[ud'_izng summary judgment in his favor

:ssed to the sound discretion of the coutt which

decided the original motion and may be gran

ed upon a: showmg that the court overlooked or

mlsapprehended the facts or the law or for some reason mistakenly arrwed atits earlier-decision

(CPLR 2221 [d] [2]: see Barnett v Simith, 64 AD3d 669, 670-671 [2d Dept 2009]; fto v 324 E.

9th St. Corp., 49 AD3d 816 [2d Dept 2008]: £

AD3d 653 [2d Dept 2007]). A motion for |

unsuccessful party with successive 'opportum
‘present arguments different from those origin

Village of Mamaroneck, 106 AD3d 1075 [2d

Dept 2010]; McGill v Goldman, 261 AD2d 5¢

Here, plaintiff’s moving papers primari}

by the court inarriving at its prior determinatio

(".1).- In this regard, -pla_intiff’_s contention that
subject area was cordoned off _By cautiontapet

or (2) whether he received instructions not to

30

* W. Howell _:Co-._) Ine. vS.A.F. La Sala Corp., 36
;e_ave to rear-gue is not designed to provide an
%‘ies to rearglie issues previously decided, or to.
ally presented (see Sheldrake Riv. Realty, LLC v.
Dept 2013)]; Mazmov v Re!la 79 AD3d 979 [2d
93 [2d Dept 1999])

Ey present the samearguments already considered
ifl.on-the;issué of liability-‘under Labor Law § 240
éther.e_ are no issues of fact as to (1) whether the
ép‘revent entry and usage of the west side ladder,

use the west side ladder, and to instead use the

f
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other stairway/ladder, is not supported by the fzecord. Indeed, coiflicting evidence in the record

regarding these issues, which were set forth 1n detail in this court’s prior June 4, 2020 order,

preclude summary judgment in the plaintiff’ s favor (see Godoyv Neighborhood P’ship Hous.

Dev. Fund Co., 104 AD3d 646, 647 [2d Dgept '2013]' Serrano v Popovic, 91 AD3d 626,

627628 [2012]). To the extent plaintiff’ attempts fo raise new arguments that were not raised
in his prior motion, they are not properly befc'nre this court (See MeGill v Goldman, 261 AD2d
593 [2d Dept. 1999]). Thus, the plaintiff has! falled to demonstrate that this court overlooked
or misapprehended any matters of law or fa_;_ct_ a_pphcablf_; to this action in determining his
original motion (see Amato v Lord & Tayloré 10 AD3d 374 [2d Dept 2004]). Accordingly,
plaintiff®s motion seeking leave to reargue is demed
Defendants’ Monon fo Reargue
Defendants seek leave to reargue that %:‘[JOI_‘tl()n of th_l.s court’s prior June 4, 2020 order.
which denied that branch' of their summary _Eudgm'ent mc?tion’ seeking to. dismiss plaintiffs

Labor Law § 241 (6) claim. as based upon IZNYCRR 23-22 (a) and 23-2.2 (b). Upon

reatgument, defendants seelk s_ummary_j_udgmei;lt;in their favor dismissing plaintiff’s Labor Law
§ 241 (6) claim to the extent it is predicated upon these two provisions.

Section 23-2.2 (a), entitled “Concrete ‘iN’ork,?’ states that “[fJorms, shores and reshores,
shall be strueturally safe and'shall be prop erlyérace‘d or 'tie'ci together so as to maintain position

and shape™ (12 NYCRR 23-2.2 [a]). In their prlor motion, defendants argued that section 23-

2.2 (a) is not applicable to the facts herein be

process of being stripped in an area that had

the’rei’ore the form did not require securing. In

(b) is also not applicable to the facts herein. 1

“[dlesignated persons shall continuously inspd

cause the form-that Fell-on plaintiff was in the
?;been' designated a controlled access zone, and
%addi-t'ion_, defendants argued that section 23-2.2
.h_at'provi's'ion, entitled “Inspection,” states that

ct the stab.i"l_i'ﬁy of all forms, shores and.reshores
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including all braces and other supports durirz

g the placing of concrete. Any unsafe condition

shall be remedied immediately.” (12 NYCRF' 23-2.2 [b]). Defendants argued that section 23-

2.2 (b) only pertains to the inspection of jformsg

“during the placing of concrete™ and not, as here,

during the stripping process (NYSCEF Doc. No 223). In opposition to defendants’ motion, the

plaintiff argued that the forms:should have b

feen_ secured énd inspected during the placing of

congrete, as well as-during the stripping. pretfess- and that defendants’ failure to do so was in

violation of both sections 23-2.2 (4) and 23
submitted the expert afftdavit of Berhatd P. I

the inapplicability of sections 23-2.2(a) and 2

LLC, (109 AD3d 604, 606.]2d Dept 2013]), h‘ield that the defendants, as the proponents of the

-2 2 (b). In their reply papers, the defendants

Jorenz P. ]: in which he opined, infer alia, as to

§3—2-.2 (b). Th_ls court; citing Ross v.DD 1 Ith Ave.,

motion, failed to meet their prima facie b"ur-dén in establishin g that sections 23-2.2 (a) and 23-

2.2(b) are not applicable. Defendants now see
order.

‘As noted above, a party seeking rear;
misapprehended the relevant facts or m_iSapp

2221 [d] [2]; see Barnett v Smith, 64 AD3d at

i

K leave to reargue this portion of the court’s priof
; .

%ument musf show that the court overlooked or

hed any controlling principal of law (see CPLR.
670 671). Defendants have failed to make such

a showing. In seeking leave to reargue, -the defendants eontend that the court etroneously

overlpoked and failed to consider Mr. Lorenz

addressed why Sections 23-2.2 (a) and 23-2.2

Although defendants® expert affidavit addresss"

submitted for the first time in their reply 'pape
is well seftled that “a party moving for summ
by submitting evidence for the first time in rd

the first timein reply papers should be disregar

’ s expert afﬁ;dawt,_ which they claim sufficiently
;(.b.) are not app_l_i_'e_able {o the facts on this record.
id the ce'de'pr:evisiens atissue, such evidence was
s, and therefore not considered by the court. It
1ry ]udgment cannot meet its prima facie burden

.ply,_and ‘eenerally, such evidence submitted for

ide'd by the c'(_);i_lrt' (Henriquezv Grant, 186 AD3d

50
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577 [2d Dept 2020]; Nat:onsrar Mtge., LLC v Tamargo 177 AD3d 750, 753 [2d Dept 2019];

Wells Far g0 Bank, N.A. v Osias, 156 AD3d ‘5?42 943944 [2d Dept 2017]). Thus, contrary to

defendants’ conterition, they could not "1'er§

on the Lorenz expert affidavit to correct the

deficiencies in their moving papersinsofar as it related to sections 23-2.2 (a) and 23-2.2 (b) (see

Bank Natl. Trust Co. v Adlerstein, 171 AD3d
v Osias, 156 AD3d at 943; L'Aquila Realty, LI
2013]; David v Bryon, 56 AD3d 413, 4}1.4'4

LLC,; 110 AD3d 624, 624 [1st Dept 2013]. [(

consider the affidavit of defendants’ expe

inapplicable or not violated, which was sub

however, notes that it properly consideréed Mrf

23-2.7 (e) since the plaintiff raised the anegan

first time in his.opposition papers (see Cent.

Dept 2017]; Citimortgage, Inc. v Espinal, 13

the forging, the court finds that the def

‘misapprehended relevant facts or mi‘Sa'p_p'lle

determination of their motion (see CPLR 2:22

671).

Accordingly, defendants’ motion seeki

motion seeking leave to reargue is dlso denied.

The foregoing constitutes the decision

%6’8, 8701(2d D‘ept.EO 191 Wells Fargo Bank, N.A.
,C’ v.Japing Food Corp., 103 AD3d 692 [2d Dept
[2d Dept 2008] Keneally v 400 Fifth Realty
sourt did not. abuse its discretion in declining to
?E't opining that Industrial Code provision was
énitted_for ﬁe, first time in reply]). The court,
| Lorenz’s afﬁd avit as it pertained to 12 NYCRR
on that defendants violated that provision for the
Morrg Co. v Jahnsen, 150 AD3d 661, 664 [2d
4 AD3d .876,:_ 879 [2d Dept 2015]). Based upon
éndants ha_vé_ faited to show that this court
21 any controllmg principal of law in its prior

’,1 [d] [2]; see. Baf nett v Smiith, 64 AD3d at 670-

ng leave to. rear-glie is denied, and the plaintiff®s

i
[
i

and order of the court.




