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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT:  HON. LISA S. HEADLEY PART IAS MOTION 22
Justice
X INDEX NO. 153581/2016
HAWWA SALHUT, FATIN SALHUT A
Plaintif, MOTION DATE 09/16/2020
V- MOTION SEQ. NO. 002 003
PAUL FISCHER, DECISION + ORDER ON
Defendant. MOTION
X

The following e-filed documents, listed by NYSCEF document number (Motion 002) 24, 25, 26, 27, 28,
29, 30, 31, 32, 47, 53, 56, 59, 60, 61, 66

were read on this motion to/for JUDGMENT - SUMMARY

The following e-filed documents, listed by NYSCEF document number (Motion 003) 34, 35, 36, 37, 38,
39,40, 41,42, 43, 44, 45, 46, 54, 55, 62, 63, 64, 65

were read on this motion to/for SUMMARY JUDGMENT (AFTER JOINDER)

Upon the foregoing documents, it is ORDERED that plaintiff Fischer’s motion for
summary judgment on the counterclaim (Seq 002) and defendant’s motion for summary judgment
(Seq 003) dismissing the complaint on the ground that plaintiff-infant’s alleged injuries do not
satisfy the “serious injury” threshold under New York Insurance Law § 5102(d) are both denied.
In this action, plaintiff-infant alleges that on December 19, 2015, while sitting as a front passenger,
she suffered injuries to her neck and left knee when the vehicle she was in was struck by the
defendant.

Here, plaintiff/defendant Fischer argues in both his motions that plaintiff failed to show
that she sustained a “serious injury” under Insurance Law $5102(d). Defendant asserts that the
plaintiff’s complaints of pain are insufficient to qualify as a serious injury under the statute, and
plaintiff’s injuries are soft tissue injuries that included sprains and strains. Defendant further argues

that the plaintiff has no physical disabilities as a result of the accident and no permanent injuries.
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Defendant submitted a report from Dr. Sean Lager, the independent medical examiner, who
observed the plaintiff on December 27, 2017 and opined that there was no restriction in her range
of motion of her cervical spine. Dr. Lager determined that the plaintiff’s cervical sprain/strain and
left knee sprain/strain were resolved. Dr. Lager also opined that the plaintiff’s MRI of the cervical
spine was essentially negative and only showed loss of lordosis, and the MRI of plaintiff’s left
knee was negative. In addition, the defendant argues that plaintiff was only confined to her bed for
two to three days after the accident and that there were no activities that she could not do because
of the accident.

In opposition, plaintiff proffers that the medical reports and the opinions of plaintiff’s and
defendants’ doctors differ and thus, raise issues of fact. Plaintiff contends that she had never
injured her neck or left knee in the past. Plaintiff was physically examined by Dr. Chee Gap Kim
and started receiving treatment at the therapy center, which consisted of massages, electrical
stimulation and exercises, for one year. On January 35, 2016, Dr. Kim conducted a range of motion
test on plaintiff’s cervical spine, which showed percentages of loss in range of motion. On
February 18, 2020, Dr. Benjamin Chang examined the plaintiff-infant and conducted range of
motion tests. Dr. Chang’s range of motion tests indicated a loss of range of motion for both
plaintiff’s cervical spine and left knee. In his report, Dr. Chang opined that, to a reasonable degree
of medical certainty, that the plaintiff’s injuries to her cervical spine and left knee are causally
related to the accident on December 19, 2015. Dr. Chang concluded in his report that the injuries
resulted in a reduction in the normal range of motion and that the plaintiff-infant’s injuries are
permanent. In addition, Dr. Chang indicates that because of plaintiff’s current conditions, she has

difficulty performing her usual and customary daily activities without experiencing pain.
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Defendants argue in their reply, inter alia, that the records of Dr. Chee Gap Kim are
unsigned, unsworn and not in admissible form and that plaintiff’s counsel offers no explanation
for same. It is well settled that in personal injury actions arising out of a motor vehicle accident,
an unsworn doctor's report was not proof in admissible form that could defeat defendant's motion
for summary judgment on grounds that plaintiff did not sustain serious injury within the meaning
of Insurance Law. McKinney's Insurance Law $5102(d); see also, Fernandez v. Shields, 223
A.D.2d 666, 637 N.Y.S.2d 185 (1996). Here, however, plaintiff also submits Dr. Chang’s report,
which still contradicts the reports of defendant’s IME doctor, thus raising issues of fact.

“In determining whether summary judgment is appropriate, the motion court should draw
all reasonable inferences in favor of the nonmoving party and should not pass on issues of
credibility.” Garcia v J.C. Duggan, Inc., 180 AD2d 579, 580 (1st Dep’t 1992), citing, Dauman
Displays, Inc. v Masturzo, 168 AD2d 204 (1st Dep’t 1990). As such, summary judgment is rarely
granted in negligence actions unless there is no conflict at all in the evidence. See, Ugarriza v
Schmieder, 46 NY2d 471, 475-476 (1979).

Therefore, the motion by plaintiff for summary judgment on the counterclaim and the
motion by defendant for summary judgment are both denied because there are issues of fact. Here,
there are conflicting medical reports pertaining to the loss in range of motion as to the plaintiff’s
cervical spine and left knee. There are also issues as to the permanency of plaintiff’s injuries.

Accordingly, it is

ORDERED that the motion for summary judgment by plaintiff on the counterclaim and
the motion for summary judgment by defendant to dismiss the complaint on the ground that the
plaintiff’s claimed injuries do not satisfy the “serious injury” threshold under New York Insurance

Law $§5102(d) are both denied; and it is further
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ORDERED that any relief sought not expressly addressed herein has nonetheless been
considered and is hereby expressly denied; and it is further;

ORDERED that within 30 days of entry, defendants shall serve a copy of this
decision/order upon plaintiff with notice of entry.

This constitutes the Decision/Order of the Court.
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