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SUPREME COURT OF THE STATE OF NEW. YORK
COUNTY OF NEW YORK: PART 46

______________________________________ x
ANGEL ROBLES, | o - - 'index,No. 162049/2015
K;Piéintiff ' | |
: againsﬁ.- - ) DECISION ANDQRDER
635 OWNER_LLC and W5 GROUP LLC, ]
V{\' - Deféndanﬁs
______________________________________ x

t

Defendant W5 Group LLC, the geﬁéral'contractor on the

construction site owne& by co-defendant'635'0wner LLC whére'

<

Lo . . Pos
plaintiff claims he was injured, has moved for a protective order

against. 635 Owner’s requests for admissions that W5 Group has not
answered in 635 Owner’s Notice to Admit served on W5 Group

October 24, '2019. C.P.L.R. § 3103(a).

I. THE IRRELEVANT AND IMPERMISSIBLE REQUSTS FOR ADMISSIONS

According to 635 Owner'’s own description, most of the

requests for admissions to which W5 Group objects concern issues/

~

that the court now has determined: whether W5 Group, an entity
that owned W5 Group, or an entity that W5 GroUp‘owned employed

plaintiff, which the court determined WS Group failed to show,

and the parties’ rights and obligations under their contraét. As.
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longlas Wé'Group has faiied to éhbw ﬁhat it waé pléintiff’SA

i , employer and the.éourt has denied WS’Groﬁp’s motion to'add_any
.defense bésed on such a status, the éwnership of non—éérty :
affiliatedvenﬁitiesj any agfeements between them and W5 GroUp)
aha their W6fkla§.thefconstrﬁction siﬁe are irrelevant. Libertx

Petroleum Realty, LLC v. Gulf Oil, L.P., 164 A.D.3d 401, 405 (1st

Dep’t 2018); Curran v. New York City Tr. Auth., 161 A.D.3d 649,

649 (1st Dép{t'2018);‘DeLeonardis v. Hara, 136 A.D.3d 558, 558

(lft Dep;t.zdls); Zohar v. Hair Clﬁb for-Men, 200 A.D.2d 453,
453;54 (1st Dep’t 1994);

As torthe requesﬁ to admit that W5 Group owes 635 Owner
indemnificaﬂibn under their éontracf) the coﬁrt has‘answered that
gquestion affirmaﬁi&ely: Other requésts concerning the parties'
rights.and'obligations‘under their coﬁtract seek:to detefmine.
‘legal c0nciﬁ$ions'dictatéd by the contract’s perms,VWhich_are the
} court’é pfo&ince) andvnot based on W5 GroUpfs interpretation of |
| . , o :
the contract, which no'party has.showh to be'ambiguous._ As_there
is no ambiguity-iﬁ ghe contract’s terms, W5 Gréupfs‘admission
regarding parties’ righps or obligations under those ﬁerms ié
 meaning1esé{ The plain terms, which=areAnot reasonably

susceptiblé of more than one interpretation, dictate those rights

and obligations: Universal Am. Corp. v. National Union Fire'Ins,
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~ Co. of Pittsburgh, PA, 25 N.Y.3d'675; 680 (2015); Beardslee v.

i : v 'inflection‘Enerqv, LLC; 25 N.Y.3d 150, 157 (2015); Gilbane Bldg.
! , . _ _ ,

N

| , 'Co./TDX Constr. Corp. v. St. Paul Fire & Mar. Ins. Co., 143

L  A.D.3d 146, 156 (1st Dep’t 2016); Bank of N.Y. Mellon v. WMC

| V . o

- Mtge., LLC, 136 A.D.3d 1, 6 (1st Dep’'t 2015).

| The request to admit that 635 Ownér retainedAno £ight'under
ﬁhé,contract ﬁo difect W5 Grpup’s operations is irrelevantliﬁ:any
é&ent. The onlyvpossibiy relevant issue, if liability is to be

| ' fapﬁb?tioned, or iﬁdémnifidation is to be reduCed} is whether 635 }
Ownér di@ direct WSVGroup’s operations, did'so negligently, and

5 ih so doing qontributed to plaintiff’s injury. See Pellot v.

;

Tivat Realty LLC, 173 A.D.3d 498, 498—99;(ist Dep’t 2019); Curran

v. New York City Tr. Auth., 161 A.D.3d at 649; Matter of Souza,

' 80 A.D.3d 446, 446 (lst Dep’t 2011); Wolin v. St. Vincent’s Hosp.

/

& Med. Ctr. of N.Y., 304 A.D.2d 348, 349 (1st Dep’t 2003) . fhe,
courﬁ already'dete?mined, howevef, that 635 Owner did.not —
'superVise-or.control plaintiff’s work Wheﬁ hevwaé injﬁred.and 
main;ained‘no contfol,over the use of the ladaer'frdm which he
feii( |
Nor is it WS-Group)s province toAconfirm whether ité.project

manager James Costello’s deposition testimony was truthful as 635

Owner requests.’ See ‘Nuccio v. Chou, 183 A.D.2d 511, 514 (1st

robles31020. ‘ ' -3
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Dep’t 1992); Clarke v. New York Tr. Auth., 174 A.D.2d 268, 276

(1st Dep’t 1992); Sanchez v. Manhattan & Bronx Surface Tr.

Operating Auth., 170 A.D.2d 402, 405 (lst Dep’t 1991). - 635 Owner

- acknowledges that the purpose of ‘a notice to admit is to remove

uncontested issues that otherwise would unnecessarily consume

»

time being proved at trial and not to compel admission of

material issues. Hawthorne Group V. RRE-Veﬁtures, 7 A.D.3d 320,

324 (1st Dep’t 2004); Wolin v. St. Vincent’s Hosp. & Med. Ctr. of

'N.Y., 304 A.D.2d at 349; Meadowbrook-Richman, Inc. v. Cicchiello,

273 A.D.2d 6, 6'(1St'Dep’t 2000).. If Costello’s deposition

‘testimony is admitted at ‘the trial, the testimony surely will

bedar on material issues, and the jury will determiné that
testimony’s truth. W5 Group’s admission that his deposition
testimony'wés truthful will not eliminate the need for his

testimony at trial. If Cbstello testifies ‘at the trial, again

‘the testimony;surely will bear on material issues, and the jury -

Will'determine his trial testimbny’s truth.

- II COMPLIANCE’ WITH 22 N.Y.C.R.R. § 202.7

635 Owner pfotesﬁs that W5 Group faiied to recountAany
effort Eo resolve their dispute over the Nétice to AdmitLbefore
serving this motiqn.  22 N.Y.C.R.R. § 262.7(a) and (c) .. W5 Groué
did recb;ht,'howéver, that it offergd to broduce its witness

robles31020- 4
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.James—Marréne to provide the information sought by the Notice to

Admit, but 635 Owner refused that offer. Tokayer v. Kosher

Sports Inc., 178 A.D.3d 641, 641 (lst Dep’t 2019). See Caserta_

i : v; Triborquqh Bridde1& Tunnel Auth., 180 A;D.3d 532, 533 (1ét-‘
bgp'ﬁ 2620). vSince‘635 Owner séeks ;o justify its requests for
admissions on the grounds that W5 Gfoup did.not prédﬁcevMarronef

1 ;A ‘as its witness;'but produced Costellé, who lacked knowledge of

| 'the parties’ contract and the relationships and agreements. among

W5 Group .and affilié@éé, W5 Group’s offer was a>réasonab1e,

POteﬁtially &iable fesolution. _

| ' After 635 Owher‘contended that-WSlGroup haa méde.np efforﬁ
to résélQe their dispuﬁe, W5 Group further éXplains thatlit

‘negotiatea an extension of time to resﬁond'more fully to the

Notice to Admit, but 635 Owner refused to extend Wé/Grqﬁb;s time

té move férna ﬁrotecti&e order. Thus, td'protect against its

‘failures to respOnd.being,considered'admissions, C.P.L.R. §

| ) 3123(a), W5 Group was constrained to serve its motion."Rodriguéz

v. Nevei Bais, Inc., 158 A.D.3d 597, 598 (lst Dep’t 2018); Suarez

v ShaDiro,Family Realty Asoc., I1I.C, 149 A.D.3d 526, 527 (1ét

Dep’t 2017); Cuprill v. Cityvwide Towing & Auto Repair'Servs., 149

A.D.3d 442, 443 (1lst Dep’t 2017). See Hernandez v. City of New

‘ York, 95 A.D.3d 793, 794 (lst Dep’t 2012); New Image Constr.,

robles31020 ’ . 5
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Inc. v. TDR Enters. Inc., 74 A.D.3d 680, 681 (lst Dep’t 2010) .- v : |

W5 Group further recounts that it then reached out repeatedly by

telephone. and. email to resolve the dispute, but was unsUCcessfulgv

demonstrating the futility of such efforts. Suarez v. Shapiro

Family Realty Asoc., LLC, 149 A.D.3d at 527; Loeb v. Assara N.Y.

I L.p., 118 A.D.3d 457, 458 (1st Dept 2014); Scaba Vi Scaba, 99

A.D.3d 610, 611 (1st Dep’t 2012); Baulieu V. Ardslex.Assoc. L;P.,:

~
'

84 A.D.3d 666, 666 (1lst Dep’t 2011) .

III. VERIFICATION OF W5 GROUP'S RESPONSES

‘Finally, 635 Owner also complains that Costello’s

Verificapion on W5 Group'’s behalf of the respbnses that W5 Group

I

has*providedvis deficient because (1) Costelld is not a member of
W5 Group, (2) his verification is dated before the responses

_themselvesjvand (3) pe verifies them‘as “true to deponeht’s own .

knowledgé,‘except as the matters therein stated to be alleged
updn information and belief, and as to those matters deponéht'
believesvthem‘to be true.” Aff. of Kevin T. Fitzpatrick Ex. J,
at 38. VContrary‘to 635v0wner’s contention, this vefificationvis
sworn beque!a Notary Pub1ic.

-

|
635 Owner cites no authority for its first proposition. - . _ !
|
|
]

dated, signed, and served its responses after Costello reviewed

robles31020 6
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Tthéﬁ, the’date of Costello’s verification is inconsequential.
rThé éubst§nce«of his verification éomplies with C.P.L;R,i§ 3021;
7 ’ T
'which feéuires'that a “verification must be to the effeét that
fthé~pleading'is'trﬁe to the knowledge4of the deponent, except as
:to thé;matters‘therein stated to be alleged on information and
bélief[ and that as to those matters he bélieves-if‘to be true.”

.

_ In any event, 635 Owner does not cross-move or separately

. move for ény relief based on the claimed deficiencies. Therefore

~ the court grants no relief on these grounds.

IV. - CONCLUSION
" Given the plethora of irrelevant information sought by 635
Owner’s 72 requests for admissions in its Notice to Admitﬂ the

court’s function is not to pare down the requests for admissions:

té the few that remain relevant. Blau v. Blau, 3 A.D.3d 167, 171

(1st Dep’t 2004); Pascual v. Rusic Woods Homeowners Assn., Inc.,

173 A.D.3d 757, 758 (2d Dep’t 2019); Stepping Stones Assoc., L.P.

v. Scialdone, 148 A.D.3d 855, 856 (2d Dep}t 2017); Berkowitz v.

29 ‘Woodmere Blvd. Owners’, Inc. 135 A.D.3d 798, 799 (2d Dep’t
2016) . Therefore the court grants W5 Group’s motion for a
protective order allowing W5 Group to refrain from further

responding to 635 Owner’s Notice to Admit served October 24,

- 2019, and prohibiting 635 Owner from cénsidering any failure to

7
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, fesp6hd as an admission. C.P.L.R. § 3103(a); Hawthorne Group

vVv.RRE Ventures, 7 A.D.3d at 324; Wolin v. St. Vincent’s Hosb, &

Med. Ctr. 6f N.Y., 304 A.D.2d at 349; Meadowaook—Richmaﬁ, Inc.

V. Cicchiello, 273 A.D.2d at 6. ee C.P.L.R. § 3123(a).. This

- admit served by 635 Owner on W5 Group that seeks reievant,

'_'permissible information and to which W5 Group shall be obligated

to féspond. C.P.L.R. § 3123(a). To the extent that Jamés

"move to conduct his depdsition pursuant to 22 N.Y.C.R.R. §

202.21(d) . Since the court is requiring a new notice to admit,

if any, to which W5 Group will respond anew, the court need not

' determiné,Whether'WS Group has waived any privileged claimed in

those réSpthes. See Beach v. Shanely, 62 N.Y.2d 241, 248

(1984); Liberty Petroleum Realty, LLC v. Gulf Oil, L.P., 164

A.D.3d at 407; K.S. v. City of New York, 56 A.D.3d 527, 528 (2d

Dep’t- 2008) .
L

/

1_DATED: October 22, 2020 -

LUCY BILLINGS, J.S.C. -

LUCY BILLINGS
| JS.C
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" protective order is without prejudice to another timely notice to

Marrone‘s-deposition is still potentially relevant, 635 Owner may



