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PRESENT: 

HON. LAWRENCE KNIPEL, 
Justice. 

At an IAS Term, Part 57 of the Supreme 
Court of the State of New York, held in 
and for the County of Kings, at the 
Courthouse, at Civic Center, Brooklyn, 
New York, on the 2~day of October, 
2020. 

----------------------------------------------------------'--------- x 
244 LlNWOOD ONE LLC AND 244 LINWOOD TWO LLC, 

Plaintiffs, ! 

- against -

Tro DELl GROCERY CORP. 

' Defendai1t~ 

-----------------------------------------------------f------------X 
The following e-filed papers read herein: 

Notice of Motion, Affid_avit, Affinnation +Ann~xed Exhibits 
Opposing Affirmation+ Annexed Exhibits,_~---
Reply Affidavits (Affirmations), _____ ~ 

Index No. 514636/17 

NYSCEF Doc. Nos. 

54-58 
59-62 
63-66 

! 
Upon the foregoing papers, plaintiffs 244 Linwood One LLC and 244 Linwood 

' 

Two LI~C (plaintiffs) inovc, in inotio11 seqUencc (mot. seq.) three, for an order restoring 

' the case to the calendar and awarding the1nj_.easonable attorney's fees. 

Bacliground 

On November 17, 2015, 1 plaintiffs pprchased the land and building known as 3002 

Fulton Street in Brooklyn (the Building)• from owner Latehman Awad (Awad). At 

The con1plaint alleges tl1at the purchas9 occurred on Nove1nber 17,, 2017, but plaintiffs' 

affirmation in support of t11e motion notes that the purchase occurred on November 17, 2015. 
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' closing, as successors to Awad, plaintiffs i received a com1nercial lease between the 
' 

Building and its commercial occupant; Sandwich Heaven Corp, (Sandwich). 

' Subsequently, plaintiffs became aware that by assignment and assumption of lease 

executed on Septe1nber 28, 2015, Sandwich!purportedly assigned the lease covering the 

rental period of January 18, 2014 to Janua1y p, 2024 (the old lease) to defendant Tio Deli 

Groce1y Corp. (defendant). A subsequent kase dated October of 2015 and notarized on 

November 3, 2015 (the new lease), which ~as the subject of this litigation and which 

purportedly superseded the prior lease, covefed a fifteen-year rental period from October 

I, 2015 through September 30, 2030. 

Plaintiffs commenced this action on July 28, 2017 by filing a summons and 

complaint alleging four causes of action sbeking: (1) a judgment declaring the lease 

between A wan and defendant invalid ab initto because it was not a result of bargained for 

consideration but rather a result ofa conspir~cy to defraud Consolidated Edison (Con Ed), 

. 
(2) a judg1nent declaring the assign1nent be~een defendant and Sandwich i11valid for the 

sa1ne reasons, (3) ejeqt1nent of defendant fr61n the co1n1nercial space, and (4) restitution 

damages for plainti11"'s lost incorne. In ad~ition, tl1c plaintiff sought in the co1nplaint 

"such additional relief as this Court deem$ just and proper," but did not specifically 

request attorney's fees. 

A trial of this action ¥/as co1n1nenced and concluded on Nove1nber 22, 2019. In 
' 

the -May 7, 2020 decision, order and judg1neht, the Honorable Richard Montelione found 

that plaintiffs proved that the new October 2015 lease was never intended to create a new 
' 

tenancy and, instead, was created for a frauQ.ulent purpose (see NYSCEF Doc. No. 61 at 
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' 9-10). More specifically, the decision, orde~ and judgment noted that the new lease was 

signed "only as a 1neans of having defendadt ·rio Grocery Corp. avoid paying the prior 

tenant's Consolidated Edison's electric bill" :(id. at 9) and that the facts show that Awad 

and defendant "reach[ ed] an 'acco1nmodat~Dn' to avoid defendant paying for another 

tenant's utility bills or siinply the prior tetjant, Sandwich I·Ieaven Corp. and landlord, 

attempting to defraud Consolidated Edison[' (id at 10). Justice Montelione therefore 

found the October 2015 lease unenforceable hnd void. 

Justice Montclione further upheld th~ assigntnent regarding the prior lease with 
' . 

Sandwich. Ilaving found the lease assigh1nent vaiid, Justice Montelio11e dis1ni'ssed 

plaintiffs' clai1n for ejectment, and dis1nissed plaintiffs' restitution damages claitn. 

Justice Montelione further ordered: "any ot~er clai1ns of the plaintiff are dis1nissed" (id . 

. 
at 14 ). Finally, Justice Montelio11e dismisse.cJ all of' defendant's counterclai1ns. 

Tlze Parties~ Contentions 

Plaintiffs contend that they arc entitl~d to reasonable attorney's fees and costs as 

"restitution'' for prosecuting this action du~ to defendant's alleged frivolous conduct of 

asserting material factual state1nents that !.are false. Plaintiffs assert that defendant 

allegedly conspired to defraud a public utijity, Con Ed, by allegedly signing an invalid 

lease which it then used for its claitns andi.counterclai1ns in this action. Plaintiffs note 

that the Rules of the Chief Administrator ofrthe Courts (22 NYCRR) § 130-1.l (a) vests a 
' 

court with discretion to award attorney's fe¢s for frivolous conduct, whicl1, according to 

Section 130-l. l ( c) (3), includes asserting false material facts. Plaintiff also argues that 
' 

the court should exercise its inherent power pursuant to the New Yori( State Constitution 

3 
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' lo grant attorney's fees. Plaintiffs contend ,that the lack of legal or factual basis should 

have been apparent to defense counsel arid was also brought to defense counsel's 

attention. 

Plaintiffs state that they expended $3G,169.50 in reasonable attorney's fees. 

Defendant contends that there is no !basis to award attorney's fees on restitution 

grounds, since the court found that plaintiff~ did not prove their restitution damages clai1n 

at trial. Defe11dant also denies asserting rk.tse 1naterial facts and asserts that it did not 

know the lease was fraudulent or that it Was intended to mislead Con Ed. DefCndant 

argues that tl1ere was no proof at trial tha~ Con Ed was defrauded, and that plaintiffs 

cannot plead fraud of a third party to obtainirecovery of attorney's fees. Defendant notes 

that it has appealed Justice Mo11telione's ofdcr and judgment to the Appellate Division, 

Second Department on 1nultiple grounds. 

Disc!tssio11 

. 
1'he court, in its discretion, inay aW:ard reasonable attorney's fees resulting from 

frivolous conduct, and in lieu of or in 4ddition to attorney's fees, 1nay also award 

financial sanctio11s upon an attorney, a part}' to the litigation or both, li111ited to $10,000, 

as a result of frivolous conduct (Rules of Cl)ief Admin of the Cts [22 NYCRRJ § 130-1.1, 

[22 NYCRR] § 130-1.2; Kamen v Diaz-Kamen, 40 AD3d 937, 937-938 [2d Dept 2007]). 

Conduct is frivolous if it (I) is ''co1npletely!-witl1out 1nerit in law and cannot be supported 
' 

by a reasonable argu1nent for a11 extension,;1nodification or reversal of existing law;" (2) 

is "u11dertal(en primarily to delay or prolong the resolution of the litigation, or to harass or 
' 

1naliciously injure another;" or (3) "asserts :material factual statements that are false" (22 

NYCRR § 130-1.1 [ c]). 

4 
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• "In determining whether the conduct undertalcen was 
frivolous, t11e court shall corl~;idcr, a1nong other issues, the 
circu1nstances under whicl1 th~ conduct tool< place, i11cluding 
the time available for investigating the legal or factual basis of 
the conduct, and whether or hot the conduct \Vas continued 
when its lack of legal or factual basis was apJJarent, should 
have been apparent, or was br~ught to the attention of counsel 
or the party" (id.). 

"A party seeking tl1e i1nposition of a sanctio.n or an -a\vard of an attorncy1s fee pursuant to 

22 NYCRR 130-1.l (c) has the burde~ of demonstrating that the conduct of the 

opposing party was frivolous within the ~ea11i11g of the rule, or that tl1e action or 

proceeding was commenced or continued i/1 bad faith" (Matter of Miller v. Miller, 96 

i 
AD3d 943, 944 [2d Dept 2012]; see Stone Min. Holdings, LLC v Spitzer, 119 AD3d 548, 

550 [2d Dept 2014]). 

An award of costs or sanctions 1nay b~ inade upon tnotion, pursuant to CPLR 2214 

or 2215 or upon the court's own initiative; after a reasonable opportunity to be heard 

(Rules of Chief Admin ofCts [22 NYCRR] § 130-1.l[d]). "The court may award costs or 

impose sa11ctions or both only upon a writtcii decision setting forth the conduct on which 

i 

the award or imposition is based, t11e reas?ns why the court fOund the conduct to be 

frivolous, and th'e reasons why the court f¢und the amount awarded or i1nposed to be 

i 
appropriate" (id. at§ 130.1-2). However, the procedural dictates of the Rules of the Chief . 
Administrator of the Courts (22 NCYRR) §: 130.1-2 need not be followed "in any rigid 

• fashion" so long as tl1e court sets forth the feason for the fee or sanction award and the 

conduct upon which it was based (see Dun~an v Popoli, 105 AD3d 803, 805 [2d Dept 

2013]). 

licre, the court declines to exercise: its discretion to award attorney's fe_cs to 

plaintiffs' counsel pursuant to either the Ru es of tl1e Chief Adininistrator bf the Courts 
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' (22 NYCRR § 130-1.1 [c]) or on constitutional grounds. Plaintiffs have not met their 

burden of de1nonstrati11g that defendant's cohduct was frivolous within the tneaning of the 

rule. In that regard, at trial, Justice Montel~one did not conclusively find that defendant 

entered into the new lease to defraud Con Ed. Rather, Justice Montelione found that the 

new lease was signed "only as a ineans of; having defendant 'I'io Grocery Corp. avoid 

paying the prior tenant's Consolidated Edison's electric bill" (NYSCEF Doc. No. 61at9) 

andthat Awad and defendant "reach[ed] an! 'accommodation' to avoid defendant paying 

for another tenant's utility bills or simply the prior tenant, Sandwich Heaven Corp. a11d 

landlord, attempting to defraud ConsolidatJd Edison" (id al 10). The fact that Justice 

Montelione did not conclusively find that! defendant perpetrated a fraud, rather than 

Awad, is further supported by his observ~tion that the "fraud [was] perpetrated by 

defendant and/or Awad" (id. at 11 [emphasis, added]). 

Plaintiffs alleged that defendant enga~ed in misconduct by purportedly seeking to 

' 
defraud Con Ed in its co1nplaint, but plain~iffs did 11ot request attorney's fees in their 

complaint. Nor did plaintiffs apparently :demand attorney's fees at trial, as Justice 

Montelione's decision after trial does not ~ddress any such request. Even if plaintitJs 

requested fees at trial, Justice Montelione effectively denied that rcqtrest by ordering and 

adjudging that "any other claims of the plain)iffare dismissed" (NYSCEF Doe. No. 61 at 

14). 

Jn addition, plaintiffs are not completely victorious rn this action. Justice 

Montelione found the assignment of the ,old lease valid, and defendant apparently 
' 

continues to pay rent. Justice Montelione· :also dis1nissed the restitution damages and 

eject1nent clai1ns, which further \Veighs again~t a\varding attorney's fees. 
' 
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Hence, the court declines to restore this case to the calendar for the purpose of 

awarding attorney's fees. Tl1e parties' reiriaining contentions have been revievved and 

found witl1out inerit. Accordingly, it is 

ORDERED that plaintiffs' motion (n\ot. seq. three), for an order restoring the case 

to the calendar and awarding thein reasonabl~ attorney's fees is denied in its entirety. 

This co11stitutes the decision and ordet of the court. 

7 

· el N>Jrence 1<.ni\l 
Justice La: 
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