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i 
! At a11 IAS Ter111, Part NJTRP of the Sur>re1ne 
I: Court of the State of New Yorl(, held in and for 
j: the Cotmty of Kings, at the Courthouse, at 
i' Civic Ce11te,r, Brooklyn, New York, on t11e2i'th 
! clay of October, 2020. 

i 
PRESENT: 

HON. LAWRENCE KNIPEL, 
Jt1stice. j: 

---------------------------------------------------------T---X 
SLJAD Y AGHMOU,R, 

Plaintiff, 

w against-

NIRANJAN MITT AL, NIRANJAN I(. MITT AL, 

PHYSICIANS, PLLC, 
1-
, 

Defendants. 
----------------------------------------------------------~---X 

i The following ewfiled papers read herein: 
1-

order to Show Cause and Affidavit/Affinnatio11~: 
Annexed witl1 Exhibits !: 

i 

Memoranda of Law'-----------+-

Index No. 517442/16 
Mot. Seq. No. 5 

NYSCEF Doc. No. 

79-99 

103-104 105 

'Upon the foregoing papers, defendaqts, Niranjan Mittal (Mittal) and Niranjan K. ,. 
i 

Mittal, Physicians, PLLC move, in motion (jnot.) sequence (seq.) five, by order to show 
' ! 

cause, to vacate the default judg111ent herein, ~ated June- 25, 2020 and entered June 26, 

I 
2020 (the judgment) and to reinstate their !!oswer. In signing the order to show cause, 

I 
I 

the court stayed enforcing tl1e judg1nent p'end~ng hearing_ of the i11stant 1notion.2 

2 

! 

i 
Referenced in tl1e absence of opposing o*- reply affidavit(s) or affirmation(s). 

i 
I 

Tl1e I-Ion. Josepl1 J. Maltese, associate jt1~tice of the Appellate Division Second 
' Ji 
' ' 

[* 1]
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Back~round 
i 

Plaintiff com1nenced this action on j:October 4, 2016 for gender discri1nination 

i' 
involving unlawful tertnination based 011 plaintiffs pregnancy. Defendants retained 

i . 
attorney Edmundo Roman-Perez (Perez) to !defend the act10n. On December 16, 2016, 

I 

defendants interposed an answer. 
' 

On May 9, 2017 and October 12, 201'7, the parties appeared for a preliminary and 
I 
!' 

co1npliance conference, respectively, at thich tinie orders were entered directing 
' 

discovery to be completed by February 14, ~018. Defendants did not comply with their 
I 
!' 

discovery obligations, plaintiff filed a motion to strike, and by a January 19, 2018 order, 
! 
' 

the court directed defendant to provide the d~cmnents sought in plaintiff's April 10, 2017 
I 

demand within 30 days. Defendants again ~id not comply with discovery, plaintiff again 
! 

filed a 1notion to strilce, and by an April 5, !:2018 order, the court ordered defendants to 
i 

comply with all of plaintiff's discovery derrjands by May 5, 2018, or their answer would 
! 
' 

be stricken. Defendants once again failed !to comply with discovery, and on June 25, 

i 
2018, plaintiff filed a third motion to strike defendants' answer for noncompliance. In its 

' ! 

July 24, 2018 order, the court set forth ~nother discovery schedule, and plaintiff's ,. 
i 

discovery motion was adjourned to October i I, 2018. 
! 

As of October 31, 2018, defendants jhad not complied with the court's order to 
I 

provide tl1e de1nanded discovery and failed ~o appear or otherwise respond to plaintiff's 
I • 
! 

inotion to strike. Consequently, the inotion1:was granted on default without opposition, 

and defendant's answer was stricl(en. The dctober 31
1 

2018 order directed: "A copy of 
i 
! 
' 

Department, denied, on July 10, 2020, plaintiffsiapplication to vacate the stay (see NYSCEF 
Doc. No. I 02) as mentioned in a July I 0, 2020 Jetter to this court (see NYSCEF Doc. No. I 01 ). 

4 
! 
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' this order shall be served upon the partie~: Niranjan Mittal, Niranjan K. Mittal and 

i 
Physician, PLLC within 7 days of this date.j' The docket sheet shows that the order with 

i' 
' notice of entry was electronically filed, w~s electronically served as well as i11ailed to 

i 
attorney Roman-Perez, but was not mailed ttj defendants (see NYSCEF Doc. No. 71). 

1: 

Plaintiff then electro11ically filed an i.p_quest note of issue and 1nailed it to attorney 

' Roman-Perez (see NYSCEF Doc. No. 72). The inquest was scheduled for September 23, 
!' 

2019. However, defendants did not appearj and the matter was adjourned to November 
' 

14, 2019, when the inquest was l1eld withoJt defendants' or Roman-Perez's appearance. 
I 
!' 

On December 18, 2019, plaintiff filed a nofice of settlement with a proposed judgment 

and served it on Ro1nan-Perez. 

On or about February 13, 2020, Rom~1-Perez's application to resign as an attorney 
! 
' 

and counselor-at-law was granted, and he ~as disbarred for 1nisappropriation of client 
i 

funds in unrelated matters (see Matter ofRo~an-Perez, 181 AD3d 138 [2d Dept 2020]). 
! 
' 

On June 26, 2020, the court entere~judgment against defendants in the sum of 
i 

$562,336.00.3 Plaintiff subsequently soughj to execute the judgment and Mittal became 
' ! 
:· 

aware of it on or after June 18, 2020 in conn¢ction with a federal action against him in the 
!' 
I 

Eastern District of New York (see NYSCEF poc. No. 81, Mittal aff at 2, ~ii 5-6). On July 
' ! 

8, 2020, new counsel for defendants appeare~, and on July 9, 2020, defendants sought the 

I 
instant order to show cause to stay enforce1iJ.ent of the judg1nent pending this motion to 

' ! 
vacate. 

1-

, 

The judgment co11sisted of $200,000 fi past pain and suffering, $150,000 for punitive 
damages, and $109,200 for lost earnings, thereby

1
totaling $459,200, plus interest from October 31, 

2018 in the su1n of $68J306, and attorneys' fees ~i1 the sum of $34,830. 
~ 

[* 3]
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I 
Disctfssion 

i ,, 
i 

Defendants argue that the default should be vacated: (1) pursuant to CPLR 5015 
I 
I 

(a) (1) due to Roman-Perez's excusable negl¢ct, (2) pursuant to CPLR 5015 (a) (3) due to 
' 
' 

the misconduct of plaintiffs attorney, and (3) in the interest of justice. 
I 
' 

Vacatur Pursuant to CPLR 5015 (a) (1) 

i' 
A court, in its discretion, may vac4te a judgment on t11e ground of a party's 

i 
' "excusable default" (CPLR 5015 [a] [l]). i,To prevail on a motion to vacate a default 

judgment on this ground, a party must dern&nstrate a reasonable excuse for the default 
i 
' and a potentially meritorious defense (see Chowdhury v Weldon, 185 AD3d 649, 649 [2d 
I 
I 

Dept 2020]; Jian Hua Tan v AB Capstone Ljev., LLC, 163 AD3d 937, 937-938 [2d Dept 
i 

2018]; Ashley v Ashley, 139 AD3d 650, 65! [2d Dept 2016]; Lambert v Schreiber, 69 
! 

AD3d 904, 905 [2d Dept 2010]). The motio~ must be made within one year after service 

! 
of the judgment, with notice of entry, uponjthe moving party (see CPLR 5015 [a] [l]; 

I 

Ashley, 139 AD3d at 651]). "The quantum ~f proof required to prevail [on a motion to 
i 

vacate a default order or judgment] is i1ot ~s great as is required to oppose su1nmary 
i 
" judgment" (Clark v MGM Textiles Indus,, 30'/ AD2d 520, 521 [3d Dept 2003]). 
1-

As to the first prong, defendants arg\ie that the default was a result of Roman-

i 
Perez's neglige11t failure to comply with dfscovery requests and to oppose plaintiff's 

1-

1notion to strike the answer or to oppose ~he entry of judgment. In support of this 

i 
application, defendants claim that Ro1nantPerez failed to n~tify Mittal about the 

!' 
noncompliance with multiple discovery order~, despite Mittal previously having provided 

' 

Roman-Perez with applicable documents an~ responses. Mittal asserts that he had not 
I 
I 

41 
' ! 

[* 4]
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1-

heard from Roman-Perez in over a year and!was l1naware of the status of his case, as he 

i 
was busy with 11is 1nedical practice and thej:Covid-19 pande1nic and 11ad-tl1e impression 

1-

that Roman-Perez had tl1e case l1nder control. Mittal also states that he never 11eard fro1n 
' 

Roman-Perez regarding the October 31, 201 ~ order stril(ing defendants' answer nor about 
! 
!-

Ro1nan-Perez's disbarment, as required by µ1e Rules for Attorney Disciplinary Matters 
' 

(22 NYCRR) § 1240.15 (b). Mittal alleges t~at he only learned that there was a judgment 
I 
!" 

against him in this case while defending <ii separate case against him pending in the 
! 
' 

Eastern District of New Yori(. Defendants ~ontend that the fact that Roman-Perez was 
I 

disbarred and the basis for that disciplinmy 'l~tion demonstrate that as of 2018 - about the 
! 
' 

ti1ne that the discovery orders in this case w~e entered - Roman-Perez failed to represent 
i 

defendants, did not have their interests at 11ecj.rt, and instead stole his other clients' escrow 
! 
' 

funds without any intention to represent the~:,. 
!: 

In response, plaintiff contends that ddfendants fail to establish either a reasonable 
' ! 
' 

excuse of law office failure or a potentiall~_meritorious defense. To that end, plaintiff 

i 
argues there is a pattern of nonco1npliance hete, starting-with defendant's late filing of the 

' ! 

answer and continuing through defendan~s· failure to comply with the discove1y ,. 
i 

deadlines directed in the prelin1inary, comfliance conference, and subsequent orders. 
! 

Plaintiff notes tl1at she has had to file mu,tiple discovery inotions, which defendants 

' 
ignored, before the answer was stricken. Plfintiff submits that defendants also failed to 

' ' 
1nove to vacate the order for an inquest or to I stay the inquest, a11d failed to appear for the 

I 

inquest on two scheduled dates. After defenJ:ants' nonappearance, the inquest took place, 
i 
! 

and the court awarded damages and direc}ed that a judgment be settled on notice. 
,. 
i 
' 5i 
' ! 

[* 5]
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1-

Plaintiff settled the inquest judgment on no(ice, but there was no response, and Roman-

i 
Perez was disbarred months after this happ9ned. Plaintiff also contends that defendants 

i' 
11ave not sub1nitted an affidavit from Ronlan-Perez or atte1npted to locate hi111 or to 

' 

explain what happened; defendants merely J1ate that Roman-Perez was disbarred, which 
I 
i' 

did not occur until after the court granteq the motion to strike defendants' answer. 
' 

According to plaintiff, this suggests that thJ default was willful. Plaintiff contends that 
I 
!' 

courts have not excused defaults that were m~ch less severe or willful. In addition, given 
! 
' 

the patten1 of noncompliance witl1 the court{s order, plaintiff argues that Ro1nan-Perez' s 
I 

negligence and law office failure should be iJ,puted to defendants. 
! 
' 

Plaintiff also asserts that defendants ~ad a duty to follow up with their attorney 

regarding the status of this case. In that rtjgard, plaintiff argues that Mittal's affidavit 
! 
' 

supports his lack of diligence in that Mittal #oes not state that he ever followed up with 
i 

Ro111an-Perez, but merely states that 11e has dot heard from Ro1nan-Perez about deficient 
' ! 

discovery and about the default. 

1: 
"The deter1nination of what constitut9s a reasonable excuse generally lies within 

! 

tl1e sound discretion of the trial court" (Jian it"ua Tan, 163 AD3d at 938; Herrera v MTA 
I 
1: 

Bus Co._, JOO AD3d 962, 963 [2d Dept 2012]). "At the same time, mere neglect is not a 
' ! 

reasonable excuse" (Chowdhury, 185 AD3dj at 649 [internal quotation marks omitted]; 

OneWest Bank, FSB v Singer, 153 AD3d 714, 716 [2d Dept. 2017]). Conclusory and 
I 
! 

non-specific allegations do not suffice (see O~eWest Bank, 153 AD3d at 716). Moreover, 
I 

\Vherc there is a pattern of default and negl~ct, the negligence of a defendant's former 
i 
' 

attorney is imputed to the defendant (see New York Vein Ctr., LLC v Dovlaryan, 162 
I 
I 

i 
I 

6i 
' ! 

[* 6]
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AD3d 1056, 1058 [2d Dept 2018]; Carillo~ Nursing & Rehabilitation Ctr., LLP v Fox, 

i 
I I 8 AD3d 933, 934 [2d Dept 2014]; MRI En!ers. v Amanat, 263 AD2d 530, 531 [2d Dept 

' 

1999]). 
' 

A court may exercise its discretion \n the interest of justice to excuse delay or 

i' 
default resulting from Jaw office failur? upon an application that satisfies the 

' ' I 
requirements ofCPLR 5015 (a) (see CPLR 4005). The Second Department has upheld a 

I 
!' 

trial court's exercise of discretion in vacatin~ a default resulting from law office fhilure of 
' 

a party's prior counsel (see Sarcona v J & Jkir Container Sta., Inc., I I 1 AD3d 914, 915 
I 
!' 

[2d Dept 2013]; Muir v Coleman, 98 AD3d 1569, 570 [2d Dept 2012]; Gironda v Katzen, 
! 
' I 

19 AD3d 644, 645 [2005]). Excusing defau,ts resulting from law office failure supports 
i 

the "strong public policy of resolving c$ntroversies on the merits" (Franco Belli 
! 
' 

Plumbing and Heating and Sons, Inc. v Imp~rial Development & Const. Corp., 45 AD3d 
i 

634, 637 [2d Dept 2007]; see also Cornwauj'warehousing, Inc. v Lerner, 171AD3d540, 
! 

[!st Dept 2019]). i 
' i 

However, the Second Depart1ne11t 11asj:also held that courts i1nprovidently exercise 
! 

their discretion to vacate a default judg1ne11t ~here the allegations of law office failure are ,. 

vague and unsubstantiated or where the con~uct of a party's attorney constitutes repeated 
! 

neglect such that the party's continued belie~that the attorney was handling the case was 
,. 

not reasonable (see Roussodimou v Zafiriad\s, 238 AD2d 568, 568-569 [2d Dept 1997]; 
! 

Eretz Funding v Shalosh Assoc., 266 AD2d j84, 185 [2d Dept 1999]; Rosado v Economy 
' 
' . f 

El. Co., 236 AD2d 598, 599 [2d Dept 1997]1; Chery v Anthony, 156 AD2d 414, 417 [2d 
I 
' Dept 1989]). . 

[* 7]
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' Here, the court finds that defendants,' explanation of law office failure on the part 

i 
of their prior attorney constitutes a reaso*able excuse for its default (see Diamond v 

r 
Leone, 173 AD3d 686, 687 [2d Dept 2019]!; Sarcona, I II AD3d at 915; Muir, 98 AD3d 

' ' I 
at 570; Gironda, 19 AD3d at 645). While Roman-Perez failed to comply with the com1's 

I 
i' 

prior orders to provide discovery, Mittal !. avers that he provided Rornan-Perez with 
' 

discovery, and therefore, had reason to be!Jeve that it, in tum, was provided to plaintiff. 
I 
'!' 

In addition, Mittal has stated that he had ~ot heard from Roman-Perez in over a year, 
' 

which plaintiff utilizes to question Mittal'i diligence, but whicl1 1nore objectively and 
I 

fundamentally suggests that Ro1na11-Perez ctfct not notify Mittal of the court's discovery or 
' 
' 

default orders. Further, there is evidence tltat defendants were not placed on notice that 
i 

Ro1nan-Perez would not appear at the inque~t or that he was no longer representing them, 
! 

\Vhich also weighs in favor of excusing de~ehdants' default (see .i..'iarcona, 111 AD3d at 

!: 
915). Indeed, Mittal avers, and plaintiff cqncedes, that the October 31, 2018 order was 

' 
' 

not served on defendants but on Ro1nan-Per~z, and, therefore, defendants would not have 
i 

otherwise known of the defa11lt order. Mitta'~ in fact claims, as previously 1nentioned, that 
! 
' 

he only learned about the juqgment again$t defendants on or af\er June 18, 2020 in 
! 
I 

con11ection \Vith a federal action against l1i.rjn in the Eastern District of New York (see 
' ' 

NYSCEF Doc. No. 81, Mittal aff at 2, ~~ 5-~). Moreover, Mittal attests that he is ready, 

I 
willing and able to provide discovery an~- to proceed with the case. Finall;1, upon 

' ! 
learning of the judgment against them, defenpants, by their new counsel, moved to vacate 

I 
I: 

the subject default judg1nent very shortly aftihr it was entered, \Vhich also weighs in favor 
I 
' 

of excusing the default (see Sarcona, 111 A~'ld 915-916). 

[* 8]
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As to the second prong of the anhlysis, defendants contend that they have a 

i 
potentially ineritorious defense to this actif:n. In that regard, Mittal claims that he and 

!' 
plaintiff 11ad a verbal arrange1nent that aft~r a three-1nonth probationary period, as with 

' 
' 

other nurses on staff, plaintiff' would inove 
1

Lto a per1nanent position. However, after the 
I 
i' 

probationary period, Mittal's relationshiW with plaintiff allegedly soured, as she 
' 

purportedly did not perform her job duties ils required, failed to respond to calls or text 

1nessages, could not be found· when she w~s required, was tardy, or failed to report to 
' 

work. When verbally disciplined, Mittal alldges, plaintiff became abusive or disrespectful 
i 

to supervisors. Mittal clai1us that plaintiff v{ranted a schedule that fit her own preference, 
! 
' 

not one required by Mittal's 1nedical practic~. 
1: 

Plaintiff counters that Mittal's affjdavit is conclusory and fails to set forth a 
! 
' 

1neritorious defense. PlaintifT notes tha~: defendants effectively ter111inated her by 
I 

reducing her worl( hours to zero after it was fevealed that she was pregnant. Plaintiff also 
! 
' 

contends that defendants have not asserted t~,at her pregnancy was not a motivating factor 

i 
in her termination, \vhile she has established jthat she \Vas fired because she told defendant 

! 

she was pregnant. 

Courts have held tl1at it is a 
i 

defe~dant' s 
! 

burden to establish a "potentially" 

, 1neritorious defense based upo11 nonhearsay ~vidence, such as ,sworn aff1davits, or at least 
1: 

verified pleadings attached to the motion ptpers (see Global Liberty Ins. Co. v Shahid 
! 

Mian, MD., P.C., 172 AD3d 1332, 1332-q33 [2d Dept 2019]; King v King, 99 AD3d 
I 

672, 673 [2d Dept 20 l2]). Defendants' bur~en of establishing a potentially meritorious 
I 
' 

defense is not to be exa111ine~ under the sta,dards applicable to s111111nary judg1nent (see 
I 

i 
~, 

! 

[* 9]
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' Hon. Marl( C. Dillon, Supplementary Practipe Co1nme11taries, McKinney's Cons Laws of 

i 
NY, CPLR C5015:6) [Note: online vetsion]i. Here, defendants have met their burden of 

!· 
proffering a potentially n1eritorious defen~e by submitting Mittal's sworn affidavit in 

" 
support of defendants' contention that plainliffwas terminated because she was a subpar 

!· 
e1nployee and not because she was pregnapt. Mittal's sworn affidavit thus creates an 

issue of fact regarding the basis for l .i 'ff p aintl s 
I 

ten11ination sufficient to establish a 

"potentially" 111eritorious defense. 
' 

In sum, defendants have presented ~oth a reasonable excuse for default ·and a 
I 

potentially 1neritorious defense that favorsl. vacating the defattlt judgment pursuant to 
! 

CPLR 5015 (a) (1). 

Vacatur Pursuant to .CPLR 5015 (a) (3) 

' 
Turning to defendants' motion to va~ate pursuant to CPLR 5015 (a) (3), a default 

i 
judgment may also be vacated upon the gfound o-f "fraud, 1nisrepresentation, or other 

! 
' 

misconduct of an adverse party" (CPLR 50l5 [a] [3]). "While there is no specific time 

i 
litnit within which to inove under this prdvision, the motio11 inust be made within a 

' ! 

reasonable time" (Empire State Conglomer~tes v Mahbur, 105 AD3d 898, 899 (2d Dept ,. 
i 

2013 ]). There are two types of fraud contel\iplated by the statute: (1) "intrinsic" fraud, 

where plaintiffs 

"extrinsic" fraud, 

! 

underlying allegations ~re allegedly fraudulent or false, and (2) 
! 
I 

or fraud committed by plaintiff in obtaining the judgment by some 
I 
! 

device, trick or deceit that led defendant to !believe that it need not defe11d the suit (see 
I 

Bank of New York Mellon Trust Company, ~A. v Ross, 170 AD3d 931 [2d Dept 2019]; 
i 
! 

LaSalle Bank National Association v Oberftein, 146 AD3d 945,945 [2d Dept 2017]). 
I 

i 

]~ 
! 

[* 10]
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Where a defendant seeks vacatur on the ,-grou11d of intrinsic fraud, "he or 'she must 

i 
establish a reasonable excuse for the defaul~ and a potentially rneritorious defense to tl1e 

! 
!' 

action" (U.S. Bank, National Association v t};adson, 181 AD3d 748, 748 [2d Dept 2020]). 

Defendants contend that plaintif~~ engaged in fraud, misrepresentation or 
1-

111isconduct becat1se she failed to serve cte£F11dants with the October 31, 2018 order on 

default as directed by the court. To thal end, Mittal states that after checking the 
I 
!' 

judgment, he realized that he had to be Sfrved with the October 31, 2018 judgment 
' 

personally. Mittal denies being served Jith the judgment, contends that plaintiffs 
! 

counsel only served Roman-Perez's office abd co1n1nenced another action against hi1n in 
! 
' 

the Eastern District of New York on Nove~b_er 19, 2018. Defendants contend that, as a 
I 

result, they were unaware ot'the wrongs per4etrated by Ro1nan-Perez in failing to respond 

' 
to discovery demands and in not notifying11:, them that there was a default in this case. 

I 

Indeed, defendants argue that they should no! be punished for plaintiffs error in failing to 
! 
' 

serve defe11dants or Roman-Perez's failure ttj:,defend. 
i 

In opposition, plaintiff contends that &efendants have not established that plaintiff 
' ! 

engaged in any misconduct pursuant to cr4R 5015 (a) (3) that would warrant vacating 

. i 
the judg111ent. Plaintiff asserts that there w~s no fraud or misconduct on the plaintiffs 

! 

part in serving the order on Roman-Perez, tather than on defendants themselves, si11ce 

i 
CPLR 2103 (b) directs that in represented qases, papers are to be served on the party's 

' ! 

attorney. Moreover, plaiI1tiff notes that si*ce t11is is an e-filed action, service of the 
I 

i 
papers would be effected by uploading docu(nents to the NYSCEF portal pursuant to the 

I 
! 

Uniform Rules for Trial Courts (22 NYC~)§ 202.5-bb [c] (!]. In addition, plaintiff 

i 

i( 
' 

[* 11]
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i' 
contends that defendants did not move undef CPLR 5015 (a) (3) within a reasonable time, 

i 
as it has been over a year and a half sincejthe October 31, 2018 order was entered (on 

November 8, 2018). 

No evidence of plaintiff's 

i' 

i 
1niscdhduct 

I 
i' 

appears herein. Defendants Were 

represented by counsel, and plaintiff thus PfOperly served the October 31, 2018 order on 
!O 

them pursuant to CPLR 2103 (b) by servirg Roman-Perez by mail and uploading the 

!' 
order vvith notice of entry onto the court's electronic filing syste1n pursuant to the 

' 

Uniform Rules of Trial Courts (22 NYCRi) § 202.5-bb (c) (1). Defendants have also 
I 
!' 

failed to establish that plaintiffs underlyinf allegations were fraudulent or false or that 

" 
plaintiff obtained the judgment by some oth~r deceit (see Bank of New York Mellon Trust 

i 

Company, NA. v Ross, 170 AD3d 931 [2d r:fept 2019]). 
! 

i 
I Vacatur in the Interest of Justice 
i 

Finally, defendants argue that the ~efault judgment should 
! 

be vacated in the 

interest of justice, citing the longstandin~ New York public policy that matters be 

i 
addressed on their merits. Mittal also aversj he is ready, willing and able to comply with 

! 

outstanding discovery demands. Plaintiff c~ntends that there is no basis for the court to ,. 
i 

exercise its discretion to vacate under the int~rest of justice standard. 
! 

A court has inherent discretionary ~ower to vacate a default judgtnent in the 
I' 

interest of substantial justice (see Nash v Po~t Auth. ofN. Y & N.J., 22 NY3d 220 [2013]; 
I 
! 

Woodson v Mendon leasing Corp., 100 NY*d 62, 68 [2003]), as there is a "strong policy 
,. 

of pennitting the parties to detertnine tnatterb on their merits" (Kaufn1an v Board of Edztc. 
I 
!. 

of City School Dist. of City of New York,i210 AD2d 226, 227 [2d Dept 1994]). In 
I 

i 
I 

1i2 
' ' 
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' exercising its discretion, a court should c<}nsider "the facts of the particular case, the 

i 
equities affecting each party and others 4ffected by the judgment or order, and the 

i' 
' grounds for the requested relief" (Nash, 22 lf!Y3d al 226, quoting Weinstein-Korn-Miller, 

I NY Civ Prac ~ 5015.03 at 50-284). 

In the instant matter, the court find~ that exercising its discretion to vacate the 
' 

judgment is warranted. As noted above, def~ndants have demonslrated excusable default. 
I 
!' 

Defendants, by nc\.v counsel, inoved swiftIY
1 
to vacate the default upon learning about it 

' 

and should not be penalized for the inaction l!:of their prior cou11sel, who is now disbarred. 
! 

Additionally, the a1nou11t of' the judgn1ent hbre is not inst1bstantial, and defendants have 
. ! 

' 
dernonstrated a potentially 1neritorious defen~e, which weigh in favor of vacatur under the 

i 

particular circumstances of this case. 

' 
Tl1e court has reviewed the parties' r~:maining contentions and finds the1n without 

i 
1nerit. Accordingly, it is 

' 
ORDERED that defendants' motion, ~ot. seq. five, to vacate the default judgment 

i 
herein and reinstate their answer, is granted. ITI1e case is hereby restored to tl1e calendar. 

' ! 

This constitutes the decision and orde~ of the court. 
I 

i 
1-
,_ 
! 

' 

!Justice Lawrence Knipel 

d 
' 
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