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iAt an IAS Term, Part 57 of tl1e S1ipreme Co1lrt of 
:the State of New Yorl(, held in a11d for the C-ounty 
!of Kihgs, at the Courthouse, at Civic Center, 
!Brooklyn, N_ew Yorl(, 011 tl1e;Z61h day of October, 
~020. 

PRESENT: 
; 

HON. LAWRENCE KNIPEL, 
Justice. 

- -X 
STATE FARM FIRE AND CASUALTY COMPANY, 

Plaintiff, 

- against -

Individual Defe11dants 
lfENRY B. TAMARREZ, ARELIS MEDINA-JECl·IE\'ldi, 
LUIS MERCADO, OMAR BEL 1·RE a/k/a RODGERS :· 

ROJAS, MARTHA CONDELARIO, KIMBERLY GUER~IDO, 
DELI HOPPE, DANESSA RIVAS a/lda DANESSA !. 

CUEVAS, LARISA RIVAS, REGGAE ROJAS, RANoo4rH 
SM,\LLS, CHRISTOPl·!ER TART, CERY VELEZ, BOLIVAR 
CEDENO I 

' 

Healthcare Defenda111s 
ADVANCED SPJNAL CARE REl1ABTLlTATION PA, 
AGYAL J>HYSJCAL rfl-LERAPY, PLLC, ALLBOD\' 

HEALJNG SUPPLIES LLC, ARlES CHIROPRACTIC, ~ 

P.C., AUTO RX, L.C., DOWNSTATE CHIROPRACTI¢, 
P.C., EXCEL SURGER'l' CENTER, L.L.C., EXCEL i 
SURGERY, LLC, GARA MEDICAL CARE, P.C., , 
HUDSON PRO ORTHOPAEDICS AND SPORTS ME01ci1NE 

L!MlTED LIABILITY COMPANY, LANTStvIAN i 
ACUPUNCTURE P.C., LIDA'S MEDICAL SUPPLY, INb., 
MANt!A. T'rAN BEACI-'l llHARMACY, INC., MEDICAL i: 
DIAGNOSTIC CA.R·E, P .C., METRO PAIN SPECIALIS-fs 

PROFESSIONAL CORPORATION, MEl'ROPOLITAN 

SURCJICAL SERVICES LLC, Mn SUPPLY LLC, 

SUCCESS REHAB P.T. P.C., WESTCHESTER 
RADIOLOGY & ltv!AGING, P .C., Wt!IPLASf-f 

CrnilOPRACT!C, Jl.C. and YURI LANTSMAN, L.A.C;, 
' i 

Defendants. ; 
- - ---- --- - - - - - - - - - - - - - - - - -- - - - - - - - ~--X 
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The following e-filed pape_rs read l1erein: 

Notice of Motion/Order to Show Cause/ 
Petition/Cross Motion and 
Affidavits (Affirmations) Annexed ___ _ 

Opposing Affidavits (Atli.rn1ations) ___ _ 

NYSCEF Doc. Nos. 

53-60 

62-67 

Upon tl1e foregoing tJapers ii1 tl1is actipn for a declaratory judg1nent regarding no-
' ' 

fault insurance coverage, defendants Ag~al Physical Therapy, PLLC, Lantsman 
' 

Acupuncture P.C., Lida's Medical Supply i Inc., Metro Pain Specialists Professional 
' ' ' 

Corporation and Westchester Radiology '1& Imaging, P.C. (collectively, Provider 

Defenda11ts) 1nove (in i11otion sequence [1110~. seq.] two) for an ()rder
1 

purs11ant to CPLR 

' 
2005, 3012 (d) and 5015 (a)(!), vacating the ~ovember 14, 2019 default judgment issued 

again·st them and, upon vacat11r, co1npellir{g plai11tiff State Farm Fire and Casualty 
' ' 
i -

Co1npany (State Farm) to accept the Provider [Defendants' answer to the co1nplaint. 

1-

0n October 27, 2017, State Farin cchn1nenced this action agai11st tl1e Provider 
' 

Defendants a11d others by filing a su1nrnons land verified complaint seel<i11g a j_udg1ne11t 

i 
declaring that State Farrn is not obligatedi-to provide insurance coverage under the 

' 

i11surance policy in effect on May 10, 201 $; the date of' tl1e underl)1ing 1notor vehicle 
' 

accident. According to the Provider DefendaJts' counsel: 
I 

"This action putatively arose oJt of plaintiff's intentional and 
willful breach of contract in its !failure to timely and properly 
pay tl1e first party beneficiary clhims of DEFENDANTS' after 
plaintiff had received DEFENJ!)ANTS' timely and properly 
s11b1nitted clai111s for No-Fault r~i1nbursen1ents. "fl1ose clai1ns 
sougl1t pay1nent for 111edically decessary services provided by 

' DEFENDANTS to persons entitled to receive benefits under 
the New York Insurance Law ariid the No-Fault I1nple1nentii1g 
Regulations ('Regulations') prmnulgated thereunder." 

2 
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* * * I 
' 
! 

"In tl1e case at bar, plaintiff ha$ erroneously and 1nisleadingly 
asserted caus~s of action se~king an advisor;' declaratory 
judgment declari11g tl1at it 11~s no obligatio11 to reimburse 
DEFENDANTS under the su~ject insurance policy, on the 
basis that Plaintiff alleges the fyray 10, 2016 accident was not 
a co,rered i11s11red event insofa~- as this accident was staged or 
intentional." 

On or about October 3, 2018, State Fa)cm moved for a default judgment against the 

nonappearing parties, including the Provider [befendants. In a Novc1nber 14, 2019 order, 
' ' 

this court granted State Farm a default judgJnent against the Provider Defendants. The 

' Provider DeJ'e11da11ts now 1nove to vacate t11~ November 14, 2019 judg1nent and restore 

tl1e action to the calendar because they 11ave tj:oth a reasonable excuse for their default due 

to Ja,v office failure and a meritorious defens~ to this action. 

' 
Counsel for the Provider Defendants hfirms that their "delay in appearing in this 

actio11 vvas caused by law office failure ... " ~nd "was 11ot willful or intended to prejudice 
' ' 

the Plaintiff, but rather [ vvas] inadverte11t." !Defense counsel explains that the Provider 
i 

Defendants did not receive the su1n1nons an~ complaint in a ti111ely manner because they 
' 

were served through the New York Secretart of State and "the Secretary of State has a 
!: 

backlog of Su1n1no11s and Complaints upon Which to serve Defendants." The Provider 
' 

Defendants submit an affidavit from Carrne\lo Londono, a former paralegal in defense 

counsel's office, who attests that she contacied the office of tl1e Secretaf)' of State and 
' 

was infor1ned that it vvas experiencing a backlbg of pleadings causing a delay in service. 
' 

Defense counsel explains that the Provider Defendants, upon receiving the 

summons and co1nplai11t, pro1nptly sent it to their counsel. Upon receipt of the pleadings, 
i 

[* 3]



FILED: KINGS COUNTY CLERK 10/27/2020 04:19 PM INDEX NO. 520824/2017

NYSCEF DOC. NO. 69 RECEIVED NYSCEF: 10/27/2020

4 of 6

defense counsel drafted a11d filed an answer !011 bel1alf of the Provider Defendants within 
' !: 

the 30-day timeframe set forth in CPLR 320i(a). However, defense counsel explains that 
! 

he "did not learn that Plaintiff had filed a Summons and Complaint against Defendants 

until after the Cou1i had rendered a default jjudgment against Defendants on November 
1: 

14, 2019." Defense counsel f11rther affirrr~s that "any additional delay in the drafting 

and/or filing of Defendants' Answer that ocd,j.1rred was caused by the limited resources of 

said la\V firm." Defense counsel asserts tl1at !~he Provider Defendants "always i11tended to 
' !: 

defend t11is 111atter until a final decision \Vasi reached on tl1e merits, and [their] failure to 

' ti111ely appear was not t11e result of a11y att6111pt to delay tl1c resolution of this case or 
! 

otherwise avoid service." 

Defense counsel asserts that the Provi~er Defenda11ts l1ave a 111eritorious defense to 
:' 
' ' 

this action under New York's Insurance Dep~rtment Regulations, including 11 NYCRR § 

65-3.8, wl1ich require an i11surer to pay a cla~111 or issue a denial within thirty (30) days of 

' ' 
receipt of the prooi' of clai111. Defense cou~sel explains tl1at "[a]n insurer that fails to 

co111ply with t11e statutory 30-day period is iprecluded fron1 asserting a defense against 
' 

payment of the claim,'' Defense counsel arg*es that State Farm failed to comply with the 

i' 
ti111eframes set forth in the foregoing Reg'ulations and, consequently, State Farm is 

' 

preclttded fro111 denying defendants' claims. !:Defense counsel further contends that State 
' 

r•ar111's rationale for denying defendants' ciai111s because the automobile accident was 

allegedly staged or intentional is baseless. 

State Farm, in opposition, asserts th~t it timely served the Provider Defendants 

with the su111111ons and co1nplaint through thei·New Yorl{ Secretary of State. In addition to 
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that 1netl1od of' service, State Farin asserts th*t tl1e Provider Defendants "were both served 
!: 

with a Notice of Service pursuant to CPL!{ § 3215 (g) (4) (i)." State Farm's counsel 
! 

notes that th·e Provider Defendants are "sil~nt as to the fact that they \Vere each served 

with the Motio11 for Default Judg111ent in ihis 111atter, which gave thetn notice of tl1is 
i' 

action." State F'ar1n also argues that in thr absence of an affidavit fro1n the Provider 

Defendants their 1notion to vacate the defaul~judg1nent should be rejected. 

State Farin fttrther atgues that the ~rovider Defendants' inotion to vacate their 
' ' 

default should be denied because they ha~e failed to demonstrate that they have a 

potentially meritorious defense to this actifln. State Farm contends that it submitted 
' ' 

ad1nissible evidence in its inotio11 for a defa~lt judg1nent provi11g that the alleged loss on 

May 10, 2016 "\Vas t11e result of a cattsed, st4ged and/or intentional event or did n·ot occur 

' 
at all [and was] designed and perpetrated by ~he individual Defendants in order to receive 

insurance benefits [to \vhich] they would noti_otherwise be entitled." 

' ' 
''A party seel<ing to vacate a default ~ll appearing or answering pursuant to CPLR 

j-

5015 (a) (I), and tl1ereupon to serve a late a1~swer, must de1nonstrate a reasonable excuse 
' 

for the default and a potentially meritoriou~ defense to the action" (92-18 149'" Street 

:-
Realty Corp. v Stolzberg, 152 AD3d 560,! 562 [2017] [internal quotations omitted]). 

' 

Furthermore, where a default in appearing rfs11lts fro111 law office failure, the court inay 

"exercise its discretion in tl1e interest of justihe to excuse delay or default ... '' pursuant to 
' 

CPLR 2005 (see JP Morgan Chase Bank, N)l. v Russo, 121 AD3d I 048, I 049 [2014 ]). 
' 

Here, the Provider Defendants have !-de1uonstrated a reasonable excuse fOr their 

de.fault based on a delay in receiving t11e s$1nmons _and complaint fro1u the Nevv York 
i 
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Secretary of State and their counsel's lav/ office failure. In addition, the Provider 
' !: 

Defendants have established a potentially 1n~ritorious defense to tl1is action based on the 

New York lnst1rance Regulatio11s. In tl1e c;:ourt's discretion, tl1e Provider Defendants' 

motio11 to vacate their default is granted ~ince it vvas not willful and it "\\'as due to 

excusable law office f'ailure. Accordingly, it !is 

ORDERED that the Provider Defendants' motion (in mot. seq. two) is granted, 

this court's Nove1nber 14, 2019 order andj~dgment is hereby vacated, and State Farm is 
' ' 

co1npelled to accept the Provider Defendants~ answer to the complaint. 

This co11stitutes the decision and orde:ri of the court. 

ENTER, 

lice Lawrence Knipe! 

6 
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