Fellowship for Advanced Comprehensive
Talmudics, Inc. v East 16th St. Realty, LLC

2020 NY Slip Op 33619(U)

November 2, 2020

Supreme Court, New York County

Docket Number: 516690/19

Judge: Lawrence S. Knipel

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.




["EITED._RINGS COUNTY CLERK 1170272020 0247 PV | NDEX NO. 516690/ 2019

NYSCEF DOC. NO. 59 RECEI VED NYSCEF: 11/02/2020

AtanIAS Term, Part’57 of the Supreime Court
of the State of New York, held in and for the
County of Kings, at the Courthouse, at Civie
Center, Brooklyn, New York, on the 2" dayof
November 2020.

PRESENT:

HON. LAWRENCE KNIPEL,

Justice.
______________________ SR P
THE FE LLOWS]IIP FOR-ADVANCED LOMPRI:;HENSIVE
TALMUDICS INC i
Plaintiff, DECISION & ORDER
- against - Index No. 516690/19

i Mot. Seq. No. 1,2, & 3
EAST 16TH ST, REALTY, LLC, SIGNATURE BANK NEW
YORK STATE DEPAR’ I‘MENT OF TAXATION AND: FINANCE
AND “JOHN DOE #1” THROUGH “JOHN DOE #107, the last.
ten-mames being fictitious and unknown to Plaintiff, the
person or parties intended being the persons or partles if
any, having or claiming an interest in or lien upon the
‘mortgaged property described in the complaint,

Defendants.
. e S L LT T U,
The following e-filed papeted read herein: Papers Numbered
Notice of Motion and Affidavits (Affirmations) Annexed 11-12; 16-1 7. 20:24-26
Opposing Affidavits: (Affirmations) 2476
Reply Affidavits (Affirmations/Affi davits) 48:39: 54

Upon the foregoing papers, defendant SI gnature Bank (Sighature) moves (in motion
sequence [seq.] number {no.] 1) for an order édismiss'in'g the complaint, pursuant to CPLR

3211 (2)(5), to the extent plaintiff The F'e'l'lowsilip for Advaneed Comprehensive Talmudics,
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Inc. (Fellowship) seeks recovery for--ins'tallmetgt payments due priorto July 30,2013, thereby
limiting Fellowship’s claims to a maxi'nm'm.-off $510,340.

Defendant Fast 16th St. Realty, LLC (E 16th LLC) moves (in motion seq. no. 2) for
an order dismissing the c'om_plaint;.pu;sua'nt to CPLR 3211 {a) (1), (S), and (7).,

- Fellowship meoves (in motion seq. no. 3) for an order, amending the complaint and
adding 10 O.K. L.P. as an additional party detﬁ‘endant.
Backgéaa’nd'

Fellowship commenced this commc‘réial fOrec]osu.r.e action with the filing of a
summons and complaint on July 30, 2019, s‘eeléin‘g to foreclose a mortgage it allegedly holds
on real property located at 1673-1683 East 16th Street, Brooklyn, New York {property).
Specifically, Fellowship alleges that on Jan_élary 5, 2019, Regina Ort Revocable Trust
assigned the aforementioned mortgage and 1510’te_ to it, with an outstanding principle of
$374,000, with interest due and owing fr-om-?épril_ 23, 1993 through April 23, 2019 in the
amount of $616,501, for a total amount.due 0f§$9;90,50 [, Fellowship further alleg_‘es that E.
toth LLC is the present owner of the property, éh_at?S i_gna’tureholds.a mortgage encumbering
the property, and that defendant New York _'_S'teflt_e Department of Taxation and Finance is a
judgment creditor against E. 16th LL.C and a g;ifinst. a prior owner of the property, non-party
East I_6tﬁ Street Corp. |

Signature now moves, in motion seq. no I, for an order dismissing the complaint-and

limiting damages on statute of limitations grou:fnds. E. 16th LLC moves, in motion $&q. no.
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2, for an-order dismissing the complaint b.asedi upon statute of limitations, failure to state a
claim, and documentary evidence. Fe_llowshié) moves, in motion seq. No. 3, to amend the
complaint to add non-party 10 O.K. L.P. as an additional party defendant and assert
additional factual allegations related thereto.

The Parties ’ Positions
Signature’s Motion to Dismiss .

Signature argues portions of .thc.-comp'la;iint- must be dismissed based upon the running
of the statute of limitations. Specifically, Sfignatur_e contends that Fellowship’s claims
seeking to recover installment payments due prlor to July 30, 2013-,- must be dismissed as
such ¢laims are barred pursuant to CPLR 213 (4) Signature contends that on the face ofthe
complaint, Fellowship affirmatively seeks to rfecov.er. interest and installment payments for
the period of time between April 1993 -through% July 2013, which are barred by the six-year
statute of limitations. |

In opposition, Fellowship initially hi-ghiights_ that Signature is not seeking dismissal
of the action in .totality, rather it only seeks partIal dismissal, limiting potential recovery to
$510,340. Fellowship also contends that a;métion:-t_o dismiss. is not the proper procedural
vehicle to dispute the amount of interest that 15 due in a mortgage -forec‘lo_s-ur_e action, rather
such contentions must be presented to the. l'e.fe_refe-tq make a final determination of'the amount
due and owing. Additionally, Fellowship asseréts that Signature; as a mortgage holder of the

propeity, does not have standing o assert the. é_fﬁrma’tive defense of statute of limitations.
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Fellowship also proffers the “affidavit” of-Aléaraham Ort, an executor of the trusts which
executed the note and mortgage.' M. jOrt--statefs that the: debt':;emains due and owing and his
intention to repay the-debt. Thus, Fellowship 1n§aintains that Signature’s statute of limitations
argument is unavailing as the debtor reackné)wledged the debt, restarting the statute of
limitations. chond that, Fellowship asserts.thfat various stays and restraining orders issued
by numerous courts tolled portions of the -sftatute. of limitations, or otherwise made it
imprudent to commence a foreclosure action. For these reasons, Fellowship maintains that
no portion of the action should be dismissed.

In reply, Signature rejects Fe'llowshi_p’si position that the substance of the motion is.
premature. ‘Signature maintains.that each instéil Iment payment represents a new claim-and
that the court can, and often does, dismiss m‘oé‘tgage foreclosure claims based upon statute
-of limitations grounds. Further, Si_gpa_tur_e_ cémtends that as a mortgagee on the subject
propeity, it has standing to assé_rt the .defén_se: of statute of limitations. Similarly, Signature
argues that Mr. Ort’s acknowledgment of the debt does not restart the statute of limitations
as against it, rather his acknowledgment. onl_yérestarts the statute of limitations as to claims
against him. Finally, Signature whelly rcjecét’s_ Fellowship’s position that various court

procedures tolled or stayed the running of the fstatu,te of limitations.

T Mr. Ort’s affidavit is Rot notaiized.
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E. 16th LLC’s Motion to Dismiss

In support of its motion, E. 16th LLC efirg'ue"s that the complaint must be dismissed
based upon documentary evidence, statute of limitations, and failure to state a cause of
action. Asaninitial matter, E. 16th LL.C p‘roffefrs a purported assignment of mortgage, dated
February 3, 1997, wherein Fellowship’s pr‘eidecessor'—in-interes't (non-party Regina Ort
Revocable Trust) assigned 50% of the mortgaée that Fellowship purportedly holds to non-.
party 10 O.K. L.P. Based upon this doﬁcumeéltary evidence, E. 16th LLC maintains that.
Fellowship cannot unilaterally accelerate thegmortg_ag_e: without the consent of the joint
owner. Based upon similar .g;'ounds, E. .I.6_th'-'LiC.conten'ds that Fellowship’s allegations of
$990,501 due and owing are miscalculated, as Fellowship, at most, is owed 50% of any
principal and interest payments. |

E. 16th LLC also argues, based upon the same grounds as Signature, that the statute
of limitations bars recovery for any installment i)ayinent due prior to.July 2013. E.16thLLLC
maintains that each installment payment.constiitutes_é separate claim, as such, those¢claims
seeking installment payments due prior to-J uly 2013 must be dismissed.

Finally, B, 16th LLC argues that _F_ellowéhip_ fails to state a cause of action as the note
and mortgage it seeks to accelerate and fore‘oiosée:are'-unrecorded._. Inthis regard, E. 16th LL.C
maintains New York law does not permit a énor'tgag_c to be admitted into evidence in a
foreclosure action unless the recording tax has been paid. As an unrecorded mortgage

necessarily has not been subject to the recor_difn_g tax, E. 16th LL.C argues that Fellowship
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cannot proceed with this action. S_uppo"rtiné its contention, E. 16th LLC peints to the
complaint failing to allege the mortgage was 'ré:CDrded or alleging that the recording tax was
paid. Thus, the actiqn must be dismissed based upon failing to state a cause of action.

In opposition, Fellowship presents the same arguments as it didto Signature*s motion,
to the extent E. 16th LLC seeks dismissal upon statute of limitations grounds. Fellowship
maintains that whether it is entitled to the full afmunt.-.duc is'a matter to be determined by the
-appointed referee and inappropr‘iately'p’res_enté:d in'a motion for dismiss pursuani to CPLR
3211. Beyond this, Fellowship contends that Mr Ort’s acknowledgementofthe debt restarts
the statute of limitations and that E. 16tﬁ LLC does not have standing to assert the defense
of the running of the statute of .l'imitati'ons,g as it is not in privity with the borrower.
Additionally, Fellowship asserts various -'stays§ and restraining orders issued by numerous
courts tolled the portions of the statate of l'im_itfation's. and made it imprudent to commence a
foreclosure action. |

Turning to the purported assignment of mortgage, Féllowship maintains that such
documentary evidence fails to wholly refute lts allegations. Even accepting the alleged
assignment .as true, which Fellowship C'ontefstis', assert_ihg'the assigniment is a fraud, it
maintains it is undisputed that it still inde'p_ender;tly possesses.amortgage accounting for 50%
ofthe note. Thus, the existence of the alleged a551 gnmentdoes not wholly dispute its elaims,

Finally, addressing E. 16th LLC’s arjguir‘nent seeking dismissal for failure to state a

claim, Fellowship rebuts this contention arguiing that its positions are misplaced. While
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Fellowship does not contest that it may not reé:ei\'/e. a judgment prior to the payment of the
‘mortgage tax, it contends there is no prec‘edergt which prevents foreclosing an untecorded
mortgage. Further, Fellowship asserts New 'Yé)rk tax law expressly permits late payment of
the mortgage tax. As such, it maintains ther.e- 15 no basis to dismiss the action for failing to
state'a claim. Beyond this, Fellowship ess‘entieél Iy argues that E. 16th LLC is estopped from
raising these arguments as it has ‘actual noti:é:e (;'f"the mortgage. Fellowship proffers a
settlement document purportedly resolving__é'-a' partition action, wherein E.. 16th LLC
acknowledged, among other information, tﬁe?;xistence of E 16th LLC’s mortgage. Thus,
Fellowship opposes all of E. 16th LLC’s po‘si’téions.

In reply, . 16th LLC posits that :Fellcé_wship failed to challenge the documientary
evidence. It maintains that Fellowship’s bald a%sser-tion of forgery is insufficient to rebut the
purperted assignment o.f-mortgage'-fo 10 0K. LP ‘Therefore, E. 16th LLC argues that the
action must be dismissed as Fellowship does not have the capaeity to unilaterally accelerate.
the note and foreclose the mortgage. Tuminég; to the statute of limitations, E. 16th LLC
reasserts its initial contentions that any and all intert_es_t- and installment payments due ptiot
to.and through J 'uI_yZ_O 13 are time-barred and F ellowship failed to demonstrate any basis to
refute this. Specifically addressing Mr. Ort’s étateme;nfs, E. 16th LLC argues that Mr. Orf
has performed no oveért acts demons'_trating any intention to repay the debt outstanding, thus
the statute of limitations has not restarted. C%(Jncerning standing to-assert the defense of

statute of limitation, E. 16th LLC relies-on -statﬁtory authority which provides that any party
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with interest in a property subject to a. for.eciosure action may assert the defense of the
running of statute of limitations. Finally, E. 1 6th LLC whollyrejects Fellowship”s opposition
to its assertions that the:complaint fails to state§ a.cause of action. E. 16th LLC again argues
that an unrecorded mortgage cannot be forec’.loéed'upon,_....and that failure to pay the mortgage
recording tax is fatal to Fellowship’s claim. Aé:cordingly, E. 16th LLC maintains the action
‘must be dismissed. E
Fellowship’s Motion to Amend

Fellowshipmoves to amend the_c_omplaiint' by adding non-party 10 Q.K. L.P. as party
defendant and inputting various. factual alleg;t-ions against 10 O.K. L.P. based upon its
purported initerest in the property. In support of its position, Fellowship proffers a proposed
redlined amended complaint. Fellowship 'argl%les that amendments to the pleadings sheuld
be liberally reviewed and granted if the p_rop_osefd amendments are ndt-pa’lpa’bly_ improper and
do not prejudice any party. It presents that by adding 10 O.K. L.P. as a defendant and
alleging the factual allegations in the __propo_seéi amendment, which simply reflect 10 O.K.
L.P.’s purported interest in the property, no par’éy is prejudiced and such amendments are not:
palpably improper. |

In op.position,_both E. 16thLLC and Si gélature essentially argue that suchamendment
does not warrant denial of the pending motwns for -.di‘smissai. Thus, the core of the

defendants’ opposition to Fellowship’s motion it'o-am'e.nd.is that such reliefis mooted by their

8 of 14



MEITED. KITNGS CO mm | NDEX NO. 516690/ 2019

NYSCEF DOC. NO. 59 RECEI VED NYSCEF: 11/02/2020

entitlement to dismissal of the action.”
DiScuésion
Fellowship’s Cross Motion to Amend |
Tt is' well settled that leave to amend pleadmgs ‘should be freely granted unless the
amendment sought is palpably improper or '-1nsu:fﬁc1ent'as a matter of law, or unless prejudice
and surprise directly result from the '&clay m seeking the amendment™ (Koenig v: Action
Target, Inc., 76 AD3d 997, 997 [2d Dept 2010] [internal quotation marks and citations
omitted]; CPLR 3025 [b]). *Any motion to amend or supplement pleadings shall be
-accompanied by the proposed amended or éuppl_em‘ental pleading clearly showing the
changes ot additionsto be made to the ple_adingg’”’ (CPLR 3025 [b]). Where this standard is
met, that is the movant presents. a propo_se(ii' amended pleading which s not palpably
improper, insufficient as.a matter of law, nor éauses prejudice or surprise, “no evidentiary
showing of merit is required in a motion toam_ei?nd_ the complaint under CPLR 3025 (b)” (US
Bank N.A. v Murillo, 171 AD3d 984, 985-986 [2d Dept 2019, citing. Lucido v Mancuso, 49
AD3d 220,229 [2d Dept 2008]; 1259 -Linc_oln._}’lace Corp. v Bank of N.Y., 159 AD3d 1004,
1006 [2d Dept 2018]). |
Here, Fellowship’s proposed _amer_ldmfent_ to add 10 OK. L.P. and the factual
assertions alleged in the complaint are neither pal pably improper nior insufficient as a matter

of law. Further, the addition of 10.0.K. L.P. as a party d_e_fendant.doe_s not cause p‘rejudices

, %In reply, Fellowship primarily reasserts.its initial posmons dnd states that defendants’ opposition fails to present a basis
to deny the motion.
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to-any party nor constitutes an unfair 'su'rpr’is‘.ei (see generally Mortgage Elec. Registration
Sys., Inc.'v Holmes, 131 AD3d 680 [2d Dept 2015J, but cf. Countrywide Funding Corp. v
Reynolds,41 AD3d 524 [2d Dept 2007]). Accoér_din gly, Fellowship’s cross motion is granted.
As these amendments do not substantially alté:r the allegations as against Signature.and E.
16th LLC, this court shall consider these defen%dants-’ motions for dismissal in context of the
amended complaint, |
Signature and E. 16th LLC’s Motions to Di?sr’n’iss

On a motion to dismiss pursuant to CPLR 3211 (a) (7), the Court is to afford the
pleading a liberal construetion (see CPLR 3026) . accept the alleged facts as true, accord the
plaintiff the benefit of every possible -fav.orablef inference, and simply determine whether the
alleged facts fit within any cognizable legal t-heio‘ry (see Leonv Martinez, 84 NY2d 83, 87-88
[1994]). The Court of Appeals has expl"aineéi that “[w]hether a plaintiff can ultimately
establish its allegations.is not-part of the calculzus. in determining a motion to distiss™ (EBC
L Inc. v Goldman, Sachs &amp; Co., 5 NY3d 1 1, 19 [2005]; see also Harris v Barbera, 96
AD3d 904, 906 [2d Dept 2012]). 'T_o_successféully maintain a foreclosure action a plaintiff
must allege it is the holder of a mortgage encé-lmbering: the property, it is the holder of an
unpaid note, and the evidence of default (see US Bank N.A. v Moulton, 179 AD3d 734,736
[2d Dept 2020]; dwrora Loan Servs., LLC v 'Vr-ébnedes_-, 167 AD3d 829,830 [2d Dept 2018];

Deutsche Bank Natl. Trust Co. v Brewton, 142 AD3d 683, 684 [2d Dept 2016)).
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Accepting all factual allegations as tr_u_‘_ei,- FelloWShip suceessfully pleadsa cogn'izabl'e
cause of action for commereial fbreclosure'(sée Fellowship amended complaint 9 16 - 19).
E. 16th-LLC’s contentions concerning, the ;gm:ort-gdge recording tax are premature and
ultimately do ot warrant the dismissal of "thegforec_los'ur'e action. To enter a judgment in a
foreclosure action the appropriate mortgage reé:or_d tax must be paid (see Tax Law § 258 [1]),
however, the tax can be paid subsequentto the-éommencement_ ofthe action but prior to entry
of the judgment of foreclosure and sale {see geéﬁgerazzy Glenville & 110 Corp. v Tortora, 122
AD2d 107, 109 [2d. Dept 1986] [wherein plaéntiff paid the mortgage tax on the increased
indebtedness gffer the referee conducted the hearing]; see also Bank of N.Y. Mellon v
Samauels, 55 Misc.3d 704, 706 [ Sup Ct, 'Or’a’nfge County 2017, Vazquez-Doles, J.] “failure
to pay the mortgage tax isnotabarto a'forecl'o%ure proceeding because the bank may always
pay the taxes after foreclosure to cancel the un‘fderlyin g note and mortgage™]). Accordingly,
E. 16th LLC’s motion to dismiss to the extené it is brought pursuant to CPLR 3211 (a) (7)
is denied.

Alternatively, CPLR 3211 (a) (5) 'reco‘énizes’ dismissal of an action based upon the
running of the statute of limitations. CPLR 213 (4) requires actions seeking to foreclose a
mortgage of real property to be commenced w1thm six years of the alleged default (see
NMNT Realty Corp. v Knoxville 2012 Trust, 15 1 AD3d 1068, 1069 [2d Dept 2017]). “Where
amortgage is payable in installments, there are Es'eparate.causes of action for each installment

accrued, and the statute of limitations begins to run on the date each installment becomes.
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due, unless the mortgage debt is acceleratedf’"‘éli S Bank Trust, N.A. v Clark, 178 AD3d 982,
983 [2d.Dept 2019] [internal citations Qmitte(':ii]_). “However, “cven if a mortgage is payable
in installments, once a mortgage debt is a_ccelezr_a_ted, the entire amount is due and the Statute
of Limitations begins 10 run on the entire debl” (HSBC Bank USA v-Rinaldi, 177 AD3d 583,
585 [2d Dept 2'019_]__ [internal quotation marks:j’-and. citations omitted)).

Here, the complaint expressly states, “-[ééllowshi p] hereby accelerates the amount due
under the Note, Mortgage and -extension: agrt;ements and declares the entire amount due”
(Fellowship amended complaint 4 18). _Acce';_l'eratin_g the maturity of a debt by way of the
commencement of a foreclosure action is suf?ﬁcient to put the borrower on netice of the
acceleration (see Wells. Fargo Bank, N.A. v Burke 94 AD3d 980, 983 [2d Dept 2012]). As
such, the total outstanding amount of'the all'eg}d note:is due and owing;_-along_ with any and
all recoverable interest payments. To the ex'tenfr thatthe amount recoverable may be reduced
by the running of the statute of limitations on é;ertain interest payments, such determination
is not appropriately brought as a motion to d-isén‘iss, but must be presented when the court ot
referee determines the amourit due and owmg Accordingly, defendants’ motions to the
extent: they seek dismissal pursuant to CPLR 32 11 (a) (5) are hereby denied.

“Turning to defendant[’s] CPLR 3211 (a) (1)motion to.dismiss on the ground that the
action is barred by documentary evidence, such motion may be appropriately granted only:
where the documentary evidence utterly refute';is_ plaintiff’s factual allegations, conclusively

establishing a defense as a matter-of law” (Gé::’she_n v Mut. Life Ins. Co. of New York; 98
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NY2d 314,326 [2002]). 'D'ocumentary ev'ide%jce-within the meaning of CPLR 3211 (a) (1)
include “mortgages, deeds, contracts, and ot'hfer. papers, the contents of which are essentially
undeniable” (see Cives Corp, v George 4. }%uller Co., Inc., 97 AD3d 713, 714 [2d Dept
20121 [internal quotations marks and citatimés omitted]).

Here, E. 16th LLC’s proffered mortgag%e:i’s documentary evidence within the ineaning
of CPLR 3211 (a) (1).” However, the .améfnd:ed complaint alleges that such mortgage
constitutes a fraud and is void. While there 1s historic precedent providing acceleration in
a jointly held mortgage is-only valid wherein all holders agree to acceleration (see generally
Cresco Realty Co v Clark, 128 AD. 144 [2d Eiept 1 90.8]'),_ Fellowship’s-amended complaint
survives, as the mere presentation of'the purpcg)rted assignment of 50% of the mortgage does
not utterly and wholly refute Fellowship’s a‘Ilfégat'ionsi of fraud. At this junction, Fellowship
need not prove that the alleged assignment of the mortgage to 10 O.K. L.P. is a fraud as “the
complaint must sufficiently detail the alle gedl§y fraudulent conduct, that requirement should
not be confused with unassailable proof of fréu_d"’ (see Pludeman v Northern Ledsing Sys.,
Inc., I0NY3d 486, 492 [2008]). .Accor_dinglyz% that branch of E. 16th LLC’s motion seeking
dismissal pursuant to CPLR 3211 (a) (1) is defrl'i_e_d.__

To the extent not specifically addresse%d herein, the parties’ remaining contentions
have been considered and found to be either nflerit'less and/or moot. Accordingly, it is

ORDERED that Sighature’s moti on.tcé dismiss "(moti on seq. no. 1) is hereby denied,

and it'is further;
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ORDERED that E, 16th LLC’s -moéi'on to dismiss {motion seq. no. 2) is hereby
denied, and it is furthered;

ORDERED that Fellowship’s Icross 11§10tion to amend (motion seq. no. 3) is hereby
granted, and Fellowship is directed to file and serve the amended complaint within 20 days
of the entry of this order. |

This constitutes the decision and O'r'def of the coutt.

onorabllawrénce Knipel
Justice 4T the $1
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