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At an IAS Tem1, Part 57 of the Supretne Court 
oftl1e State of New York, held in and for the 
County of Kings, at the Courthouse, at Civic 
Center, Brooklyn, New York, on tl1e 2"d day of 
November 2020. 

PRESENT: 

HON. LAWRENCE KNIPEL, 

Justice. 

- - - -- - - - - - - - - -- - - - -- - - - - - - - - --- - - - -- - - - -X 
THE FF.LLOWSI-IIP FOR ADVANCEJJ COMPREHETiSIVE 
TALMUDICS, INC., 

Plaintiff: 

- against -

EAST 16TH ST. REALTY, LLC, SIGNATURE BAJiK, NEW 
YORK STA"fE DEPAR'fMENT OF TAXATION AND, FINANCE, 

AND "JOHN DOE #I" THROUGH "JOHN DOE #10,", the last 
ten t1ames being fictitious and unknown_ to Plaintiff, the 
person or parties intencied being the persons or p8.rties, if 
any, having or claiming an i11terest in or lien upoh the 
111ortgaged property described in the co1nplaint, 

Defendants. 

- - ---- - - - - -- - -- - - - - - - -- - - -- -- - -- --:-- - - --X 

The following e-filed papered read herein: 

Notice of Motion and AfJidavits (Affirmations) A1mexed 
Opposing Af1idavits {Affir1nations): __ _ 

Reply Affidavits (Affirn1ations/Affidavits) 

DECISION & ORDER 

Index No. 516690/19 

Mot. Seq. No. I, 2, & 3 

Papers Numbered 

11-12· 16-17 20· 24-26 
24-26 

48:39·54 

Upon the foregoing papers, defendant Signature Bank (Signature) moves (in motion 

sequence [seq.] number [no.] I) for an order pismissing the complaint, pursuant to CPLR 

3211 (a) (5), to the extent plaintiffThe Fellowship for Advanced Comprehensive Talmudics, 
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Inc. (Fellowship) seeks recovery for inslallmertt payments due prior to July 30, 2013, thereby 

limiting Fellowship's claims to a maximum of $510,340. 

Defendant East 16th St. Realty, LLC (l:j. 16th LLC) moves (in motion seq. no. 2) for 

an order dismissing the complaint, pursuant to CPLR 3211 (a) (I), (5), and (7). 

Fellowship 111oves (in motio11 seq. no. ~) for an order, amending the complaint and 

adding IO O.K. L.P. as an additional party defendant. 

Bt1ckgf;o11nd 

Fellowship co1nmenced this c_o1n1nerCial foreclosure action with the filing of a 

summons and complaint on July 3Q, 2019, seeking to foreclose a mortgage it allegedly holds 

on real property located at 1673-1683 East l(jth Street, Brooklyn, New York (property). 

Specifically, Fellowship alleges that on Jan~ary 5, 2019, Regina Ort Revocable Trust 

assigned the afore1nentioned mortgage and 1lote to it, witl1 an outstanding principle of 

$374,000, with interest due and owing from April 23, 1993 through April 23, 2019 in the 

amount of $616,50 I, for a total amount due of $990,501. Fellowship further alleges that E. 

16th LLC is the present owner of the property, \hat Signature holds a mortgage encumbering 

the property, and that defendant New York State Department of Taxation and Finance is a 

judgment creditor against E. 16th LLC and ag~inst a prior owner of the property, non-party 

East 16th Street Corp. 

Signature now 1noves, in inotion seq. no: 1, for a11 order dismissing the coin plaint and 

limiting da1nages on statute ofli1nitations groufids. E. 16th LLC inoves, in 1notion seq. no. 

2. 
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2, for an order dismissing tl1e co111plaint basetj upon statl1te of limitations, failure to state a 

clai1n, and documentary evidence. Fellowship 1noves, in 111otion seq. No. 3, to amend the 

complaint to add non-party 10 O.K. L.P. as an additional party defendant and assert 

additional factual allegations related thereto. 

The Parties! Positions 

Signature's Motion to Dismiss 

Signature argues portions of the co1npla:int nlust be dismissed based upon the running 

of the statute of limitations. Specifically, S)gnature contends that Fellowship's claims 

seeking to recover installment pay1nents due Prior to July 30, 2013, must be dismissed as 

such claims are barred pursuant to CPLR213 (~). Signature contends that on the face of the 

co1nplaint, Fellowship affinnatively seeks to r,ecover interest and installment pay1nents for 

the period of time between April 1993 througli July 2013, which are barred by the six-year 

statute of litnitations. 

In opposition, Fellowship initially highlights that Signature is not seeking dismissal 

of the action in totality, ratl1er it only seelcs pattial dis1nissal, limiting potential recovery to 

$510,340. Fellowship also contends that a motion to dismiss is not the proper procedural 

vehicle to dispute the runount of interest tl1at is: due in a mortgage foreclosure action, rather 

such contentions must_be presented to the refer~e to 1nake a final determination of the a1nou11t 

due and owing. Additionally, Fellowship asserts that Signature, as a mortgage holder of the 

property, does not have sta11ding to assert the affirmative defense of statute of limitations. 

3 
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Fellowsl1ip also proffers tl1e "affidavit" of A~raha1n Ort, an executor of tl1e trusts which 

executed the note and 111ortgage. 1 Mr. Ort state:s that the debt re1nains due and owing and his 

intention to repay the debt. Tl1us, F-ellovvsl1ip in,3.intains that Signature's statute of limitations 

argument is unavailing as the debtor reacknOwledged the debt, restarting t~e statt1te of 

limitations. Beyond that, Fellowship asserts th:at various stays and restraining orders issued 

by numerous courts tolled portions of the s'tatute of limitations, or otherwise inade it 

i111prudent to com1nence a foreclos11re action. ;For these reasons, Fellowship maintains that 

no portion of the action should be dismissed. 

In reply, Signature rejects Fellowship's position that the substance of the motion is 

pre1nature. Signature maintains that each institllment payinent represents a new clai1n and 

that the court can, and often does, dismiss mottgage foreclosure claims based upon statute 

of li1nitations grounds. Further, Signature cOntends that as a 1nortgagee on the subject 

prope1ty, it has standing to assert the defense Of statute of li1nitations. Similarly, Signature 
' 

argues that Mr. Ort's acknowledgment of the debt does not restart the statute oflimitations 

as against it, rather 11is acknowledg1nent only ~estarts the statute of' limitations as to clailns 

against him. Finally, Signature wholly rejeGts Fellowship1s position that various court 

procedures tolled or stayed the running of the statute oflimitations. 

1 Mr. Orfs affidavit is not notarized. 

4 
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E. 16th LLC's Motion to Dismiss 

In support of its motion, E. 16th LLC argues that the complaint must be dismissed 

based upon docu111entary evide11ce, statute o~ li1nitations, and fail11re to state a cause of 

action. As an initia1ma!ter, E. 16thLLC proffers a purported assignment of mortgage, dated 

February 3, 1997, wherein Fellowship's pre.decessor-in-interest (non-party Regina Ort 

Revocable Trust) assigned 50% of the mortgage that Fellowship purportedly holds to non­

party IO O.K. L.P. Based upon this docume\ltary evidence, E. 16th LLC maintains that 

Fellowship cannot unilaterally accelerate the mortgage without the consent of the joint 

owner. Based upon similar grounds, E. 16th q,c contends that Fellowship's allegations of 

$990,501 due and owing are miscalculated, as Fellowship, at most, is owed 50% of any 

principal and interest payinents. 

E. 16th LLC also argues, based upon the same grounds as Signature, that the statute 

oflimitations bars recovery for any installment payment due prior to July 2013. E. 16th LLC 

maintains that each installment payment constitutes a separate claim, as such, those claims 

seeking installment payments due prior to July 2013 must be dismissed. 

Finally, E. 16th LLC argues that Fellowship fails to state a cause of action as the note 

and1nortgage it seeks to accelerate and foreclosi;~ are unrecorded. In this regard_, E. 16th LLC 

maintains Ne\V Yor}( 1aw does not per1nit a mortgage to be admitted into evidence in a 

foreclosure action unless the_ recording tax h~s been paid. As an unrecorded mortgage 

necessarily has not been subject to the recording tax, E. 16th LLC argues that Fellowship 

5. 
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cannot proceed witl1 this action. Sttpporting its contention, E. 16th LLC points to the 

co1nplaint failing to allege the 1nortgage was recorded or alleging that the recording tax was 

paid. Thus, the action rnust be dismissed based upon failing to state a cause of action. 

In opposition, Fellowship presents the s$me arguments as it did to Signature's 1notion, 

to the extent E. 16th LLC seeks dismissal upop statute of limitations grounds. Fellowship 

1naintains that whether it is entitled to the full amount due is a matter to be detertnined by tl1e 

ap1Jointed referee and inappropriately present~d in a 1notion for dismiss pursuant to CPLR 

3211. Beyond this, Fellowship contends that Mr. Ort's acknowledgement of the debt restarts 

the statute of limitations and that E. 16th LLC. does not have standing to assert the defense 

of the running of the statute of litnitations,: as it is not in privity with the borrower. 

Additi{)nally, Fellowship asserts various stay~ and restraining orders issued by numerous 

courts tolled the portions of the statute oflimi(ations and made it imprudent to commence a 

foreclosure action. 

1~urning to the purported assignment Of mortgage, Fellowship 1naintains that such 

documentary evidence fails to wholly refute ,its allegations. Even accepting the alleged 

assignment as true, which Fellowship contests, asserting the assignment is a fraud, it 

tnaintains it is undisputed that it still independel).tlypossesses a mortgage accounting for 50o/o 

of the note. Thus, the existence of the alleged assigrunent does not wholly dispute its claims. 

Finally, addressing E. 16th LLC's argu_ment seeking dismissal for failure to state a 

claim, Fellowship rebuts this contention arguing that its positions are misplaced. While 

6 
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Fellowship does not contest that it n1ay not re~eive a judgment prior to the pay1nent of the 

1nortgage tax, it contends there is no precedent which prevents foreclosing an unrecorded 

mortgage. Furtl1er, Fellowship asserts New Y9rlc tax law expressly per1nits late payment of 

the mortgage tax. As such, it maintains there is no basis to dis1niss the action for failing to 

state a claim. Beyond this, Fellowship essenti~lly argues that E. 16th LLC is estopped from 

raising these argu1nents as it has actual notiCe of the mortgage. Fellowship proffers a 

settlement document purportedly resolving .a partition action, wherein E. 16th LLC 

acknowledged, among other information, the existence ofE 16th LLC's mortgage. Thus, 

Fellowship opposes all ofE. 16th LLC's positions. 

In reply, E. 16th LLC posits that Fellowship failed to challenge the documentary 

evidence. It maintai11s that Fellowship's bald a,ssertion of forgery is insufficient to rebut the 

purported assignment of mortgage to 10 0.K. L.P. Therefore, E. 16th LLC argues that the 

action inust be dismissed as Fellowship does n~t have the capacity to unilaterally accelerate 

the note and foreclose the mortgage. Turning to the statute of limitations, E. 16th LLC 

reasserts it::; initial contentions that any and all~ interest and installment pay1nents due prior 

to and through July 2013 are time-barred and Fellowship failed to demonstrate any basis to 

refute this. Specifically addressing Mr. Ort's ~tatements, E. 16th LLC argues that Mr. Ort 

has performed no overt acts demonstrating any; intention to repay the debt outstanding, thus 

the statute of litnitations has not restarted. C'.oncerning standing to assert the defense of 

statute of limitation, E. 16th LLC relies on statutory authority which provides that any party 

7 
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with interest in a property subject to a forectosure action may assert the defense of the 

running ofstatute oflimitations. Finally, E. l 6thLLC wholly rejects Fellowship's opposition 

to its assertions that the coin plaint fails to state, a cause of action. E. 16th LLC again argues 

that an unrecorded mortgage ca11not be foreclosed upon, and that failure to pay the mortgage 

recording tax is fatal to Fellowship's claim. Aycordingly, E. 16th LLC maintains the action 

must be dismissed. 

Fellowship's Motion to Amend 

Fellowship moves to amend the complaint by adding non-party 10 0.K. LP. as party 

defendant and inputting various factual allegations against 10 O.K. LP. based upon its 

purported interest in the property. In support of its position, Fellowship proffers a proposed 

redlined amended complaint. Fellowship argues that amendments to the pleadings should 

be liberally reviewed and granted if the proposed amendments are not palpably improper and 

do not prejudice any party. It presents that by adding 10 O.K. LP. as a defendant and 

alleging the factual allegations in the proposed amendment, which simply reflect I 0 0.K. 

L.P. 's purported interest in the property, no pa~y is prejudiced and such amendments are not 

palpably improper. 

In opposition, both E. 16th LLC and Signature essentially argue that such amendment 

does not warrant denial of th!! pending inotions for dismissal. Thus, the core of the 

defendants' opposition to Fe1lowship'smotion~o arn·endis that such relief is 1nooted by their 

8 
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entitlement to disn1issal of the action.2 

Discussio11 

Fellowship's Cross Motion to Amend 

It is well settled that leave to amend pleadings "should be freely granted unless the 

amendment sought is palpably improper or ins~fficient as a inatter of law, or unless prejudice 

and surprise directly result from the delay in' seeking the amendment" (Koertig v Action 

Target, Inc., 76 AD3d 997, 997 [2d Dept 2010] [internal quotation marks and citations 

omitted]; CPLR 3025 [bl). "Any motion to amend or supplement pleadings shall be 

· accompanied by the proposed amended or supplemental pleading clearly showing the 

changes or additions to be made to the pleading" (CPLR 3025 [b]). Where this standard is 

met, that is the movant presents a proposed amended pleading which is not palpably 

i1nproper, insufficie11t as a 1natter of law, nor Causes prejudice or surprise, "no evidentiary 

showing of merit is required in a motion to am~nd the complaint under CPLR 3025 (b)" (US 

BankN.A. v Murillo, 171 AD3d 984, 985-986 (2dDept 2019], citing Lucido v Mancuso, 49 

AD3d 220, 229 [2d Dept 2008]; I 259 Lincoln Place Corp. v Bank ofN. Y., 159 AD3d 1004, 

1006 [2d Dept 2018]). 

Here, Fellowship's proposed amendment to add l 0 O.K. L.P. and the factual 

assertions alleged in the complaint are neither Palpably i1nproper nor insufficient as a matter 

of law. Further, the addition of 10 0.K. L.P. as a party defendant does not cause prejudice 

, 
2 

In reply, Fellowship pri1nari!y reasserts its initial positions ahd states that defendants' opposition fails to present a basis 
to deny the motion. , 

9 
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to any party nor constitutes an unfair surpris~ (see general!)' Mortgage Elec. Registration 

Sys., Inc. v Holmes, 131 AD3d 680 [2d Dept 2015], but cf Countrywide Funding Corp. v 

Reynolds, 41 AD3d 524 [2d Dept2007]). Accordingly, Fellowship's cross motion is granted. 

As these amendments do not substantially alter the allegatio11s as against Signature, and E. 

16th LLC, this court shall consider these defendants' motions for dismissal in context of the 

amended complaint. 

Signature and E. 16th LLC's Motions to D\smiss 

On a motion to dismiss pursuant to CPLR 3211 (a) (7), the Court is to afford the 

pleading a liberal construction (see CPLR 302\)), accept the alleged facts as true, accord the 

plaintiff the benefit of every possible favorabl¢ inference, and simply determine whether the 

alleged facts fit within any cognizable legal th~ory (see Leonv Martinez, 84 NY2d 83, 87-88 

[1994]). The Court of Appeals has explained that "[w]hether a plaintiff can ultimately 

establish its allegations is not part of the calcul,Us in determining a motion to dismiss" (EEC 

I, Inc. v Goldman, Sachs &amp; Co., 5 NY3d :11, 19 [2005]; see also Harris v Barbera, 96 

AD3d 904, 906 [2d Dept 2012]). To successfully maintain a foreclosure action a plaintiff 

must allege it is the holder of a mortgage encumbering the property, it is the holder of an 

unpaid note, and the evidence of default (see U.S. BankN.A. v Moulton, 179 AD3d 734, 736 

[2d Dept 2020]; Aurora Loan Servs., LLC v Vr/onedes, 167 AD3d 829, 830 [2d Dept 2018]; 

Deutsche Bank Natl. Trust Co. v Brewton, 14~ AD3d 683, 684 [2d Dept 2016]). 

[* 10]
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Accepting all factual allegations as tru~, Fellowship successfully pleads a cognizable 

cause of action for commercial foreclosure (see Fellowship amended complaint 11 16 - 19). 

E. 16th LLC's contentions concerning the piortgage recording tax are pre1nature and 

ultimately do not wan·ant the dismissal ofthe'foreclosure action. To enter a judgment in a 

foreclosure action the appropriate m01tgage reyord tax must be paid (see Tax Law§ 258 [1 ]), 

however, the tax can be paid subsequent to the ¢01n1nencement of the action but prior to entry 

of the judgment of foreclosure and sale (see gqierally Glenville & 110 Corp. v Tortora, 122 

AD2d 107, 109 [2d Dept 1986] [wherein plaintiff paid the mortgage tax on the increased 

indebtedness after the referee conducted th~ hearing]; see also Bank of NY. Mellon v 

Samuels, 55 Misc.3d 704, 706 [Sup Ct, Orange County 2017, Vazquez-Doles, I.] "failure 

to pay the 1nortgage tax is not a bar to a foreclo~ure proceeding because the bank may always 

pay the taxes after foreclosure to cancel the underlying note and mortgage"]). Accordingly, 

E. 16th LLC's motion to dismiss to the exten\ it is brought pursuant to CPLR 3211 (a) (7) 

is denied. 

Alternatively, CPLR 3211 (a) (5) recognizes dismissal of an action based upon the 

running of the statute of limitations. CPLR 213 ( 4) requires actions seeking to foreclose a 

mortgage of real prope1ty to be commenced ;within six years of the alleged default (see 

NMNT Realty Corp. v Knoxville 2012 Trust, 15l AD3d I 068, 1069 [2dDept2017]). "Where 

ai11ortgage is payable in install1nents, there are ~eparate causes of action for each install1nent 

accrued, and the statute of lirnitations begins to run on the date each install1nent beco1nes 

11. 
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due, unles.s the mortgage debt is accelerated" ('US. Bank Trust, N.A. v Clark, 178 AD3d 982, 

983 [2d Dept 2019] [internal citations omitted]). "However, 'even if a 1t1ortgage is payable 

in instalh11ents, once a n1ortgage debt is accel~rated, tl1e entire amount is due and the Statute 

of Limitations begins to run on the entire debt'.' (HSBC Bank USA v Rinaldi, 177 AD3d 583, 

585 [2d Dept 2019] [internal quotation marks and citations omitted]). 
. . 

Here, tl1e co111plaint expressly states, "[fellowship] 11ereb)1 acCelerates tl1e amount due 

under the_ Note, Mortgage and -extension agrJements and declares the entire a1nount due" 

(Fellowship amended complaint~ 18). Acceierating the maturity ofa debt by way of the 

co1nrnence111ent of a foreclosure action is sttfficient to put the borrower on notice of the 

acceleration (see Wells Fargo Bank, N.A. v Bqrke, 94 AD3d 980, 983 [2d Dept 2012]). As 

such, the total outsta11ding a1nount of the alleg,ed note is due and owing, along with a11y and 

all recoverable interest pay1nents. To the exterit that the a1noun1. recoverable may be reduced 

by the running of the statute of li1nitations on ~e1iain interest pay1nents, such detennination 

is not appropriately brought as a 1notion to dis1niss, but 1nust be presented when the court or 

referee deter1nines the a1nount due and owin$. Accordi11gly, defendants' motions to the 

extent they seek dismissal pursuant to CPLR 3211 (a) (5) are hereby denied. 

"Turning to defendant['s] CPLR32! l (it) (I) motion to dismiss on the ground that the 

action is barred by docu1nentary evidence~ suc_ih 1notion may be appropriately granted only 

where the documentary evidence utterly refutes plaintiff's factual allegations, conclusively 

establishing a defense as a matter of law" (Goshen v Mut. life Ins. Co. of New York, 98 

[* 12]
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NY2d 314, 326 [2002]). Documentary evidepce within the meaning ofCPLR 3211 (a)(!) 

include "mortgages, deeds, contracts, and oth~r papers, the contents of which are essentially 

undeniable" (see Cives Corp. v George A. Huller Co., Inc., 97 AD3d 713, 714 [2d Dept 

2012] [internal quotations marks and citation,s omitted]). 

Here, E. 16th LL C's proffered mortgage is documentary evidence within the meaning 

of CPLR 3211 (a) (!). However, the amended complaint alleges that such mortgage 

constitutes a fraud and is void. While there i,S historic precedent providing acceleration in 

a jointly held mortgage is only valid wherein ciil holders agree to acceleration (see generally 

Cresco Realty Co v Clark, 128 AD 144 [2d qept 1908]), Fellowship's amended complaint 

survives, as the mere presentation of the purpOrted assig11ment of50% of the 1nortgage does 

not utterly and wholly refute Fellowship's allegations of fraud. At this junction, Fellowship 

need not prove that the alleged assignment oflhe mortgage to IO 0.K. L.P. is a fraud as "the 

complaint must sufficiently detail the allegedly fraudulent conduct, that requirement should 

not be confused with tmassailable proof of fraud" (see Pludeman v Northern Leasi11g Sys., 

Inc., I 0 NY3d 486, 492 [2008]). Accordinglyi that branch ofE. 16th LLC's motion seeking 

dismissal pursuant to CPLR 3211 (a) (1) is denied. 

To the extent not specifically address~d herein, the parties' re1naining contentions 

11ave been considered and found to be either ffieritless and/or 1noot. Accordingly, it is 

ORD ERE]) that Signature's motion to dismiss (motion seq. no. 1) is hereby denied, 

and it is further; 

13 
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ORDERED that E. 16th LLC's mot/on to dismiss (motion seq. no. 2) is hereby 

denied, and it is furtl1ered; 

ORDERED that Fellowship's cross rpotion to amend (motion seq. no. 3) is hereby 

granted, and Fellowship is directed to file an9 serve the amended complaint within 20 days 

of the entry of this order. 

This co11stitutes the decision and ordef of the court. 

Justice La . wrence" . "mpe/ 
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