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STAIE-OF NEW YORK 
SUPREME COURT : COUNTY OF NIAGARA 

ELLEN ·s. MAIESIC, 

Plaintiff. 

vs. 

MATTHEW W. LUKASIK~ LINDA . .M. LUKASIK, 
..LOYOtA. REC.OVERY.FOU.NDATION; lNO. and 
MAREN M .. SMITH 

Oef~ndants .. 

lnd~x No. E:1623.S0/2017 

Ol:CJSlON ON $UMMARY JUDGMENT MOTlON 

APPEARANCES: 

MURPHY, J. 

joseph D .. Morath, .. J_r., Esq. 
Attorney for Plaintiff 

Me"ghan fl/I. Brown, Esq. 
Attorney for Defendant Loyola Recovery Foundation 

Aly$011 ·C. Cull.iton, Esq~ 
.Attorney for Defendants Lukasik· 

EJise·.L..Cassar, Esq. 
-A~_orney for Defendant Smith 

DECISION ON SUMMARY JUDGMENT MOTION . . ~ . . . 

"Def~odant Maren A.. Smith (Smith) moves for summary judgment dismissinQ the 

cotnplainl again.st h~r-o.n tDe basis··of the emerg~ncy·.~qc~rtne~ Pleintiff E.11.en $; ·.¥atesic 

(M.atesic)·opposes the motion. 
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On April 15, '2017, Matesic was a passenger in a car griven by herdaughterf 

Smith. The, Smith c.a~ was stru(:k _by-a car driv~n by .Defenoant Matthew W. Lukasik 

(l .. :1.~kasik) ilnd ·owned ·µy. o·efendant Lind;:i. M. Lukasik. Lukas·ik: h~d recently b~en 

t,iischarged·from. Defetid.ah.t.:Loyo.la.Recoveny Founoation,. Inc. (Loyola) .. and was driving 

under"the influence of-opiates when his car crossed the double yellow line~ striking 

-.Smith's car. 

1n·.suppor( of the motion,.$m"ith .s!Jbmitted the Affirmation of cqunsel, Elise L 

C~~~ar, ~s:q., with· exhibits, and the expert Affi~avit of Thomas.C, Onions. The· exhibits 

include the pleadings .and the: deposition transcripts. of Matesic, Smith, and Matthew 

Lukasik. 

Matesic t~stJfied th.·at ~he was. a _passenger i.n Smith.'s Town arid Q91 . .mty minivan 

on April 15, 2017. Jt was·a Saturda;y •. ,_ano it Was.·~ cle~r ~nd titild day {22). ·Smith "had 

been traveling on Ridge Road for about 1 O minutes before the.acddent;· it was· a two­

la.ne road. When she first saw the Lukasik..vehicle •. it· was traveling in.the wro·ng lane 

(24). She said to Smith that.the're ~as ·a 'car'"iri her'" lane; ,and Smith said'the·same. ttlil"!g 

(2.5). T~h seconds, "mayb~ mar~,'' pas·se.d ·between ~he time .she· first ·saw.the Lukasik 

vehic~e in the·wro~g 1a·ne·.and the coUisJon (25). She ~new it was at:least ten $e<;:ohds . 

. becat,1se •1w~ h_;id tim¢ to think" (26). Smith did not do:· anything rig_nt away; but .at .. ·the 

Jast second, she turned towards the left" (26). Smith· testified .that she ·could not recall 

with certainty what .was said in the car because her reto!lection- was i'fuzzy" (27:). She 

believed there was mora Smith could.have d.~ne to ·avoid the c9llision~ "[s]he.cau!d have 

:gotten off the roacl)nstanta:ne.ously, like to thE;! .shoulder, or make a !~ft.turn.into ·a 

.drhi~way" .. (27)_. "She would have had enough time to.doj according to.Matesic.(28). 
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Si:nith testified· that the accident occurred around 7:oo· p.m. Her son Gra(,iy w~s. 

in the back seat. She. did not hcive. any··aleoho.·1 th~t d~)( She·.wa:$ very· familiar with 

Ridge· Road. She ~id.nc:;rseEqhe Lukasik vehicle·"a distance away'' bof<;lid ·say·ta 

Matesic that t~ere W?S in c_at in'.her lam3 (19). She.disagr~ed with. Mate$ic's testimony 

tha.~ therewas jiibout ~.o s~cond$ from when they first saw-the Lukasik vehicle:. it was 

.M[IJess than ten" but.she could not recall how much less CZO)~· She· first .s·aw the Lukasik: 

vehicle when· it was "crossing iritbJh~.r] lane" (21). Sh~·.believed tha~ When s_he saw.th~ 

Lukasik vehitl~ she "may o·r may: n.ot have. tak.en [her] fQot off t"'e brake arid [she] 

·turned .tothe left" (22}, .. 

Mattl1ew w:. Lukasik-testified that tie did not remember the··collision i"tself, on.ly 

"after the fact'' (52). He 11took a right and [he remembered] .rig.ht b.efore fJ!e. ir.l'.Jp~ct, 

[He] saw the car ri.ght in front and then. the impact an_d then [he] blanked out After tl:lat 

[qe] Was knocked out" (52). He could not r~call any :details o"f the acddent. 

SmJth al~o submitted the expert.Affid.avif·ofThom~s-C. Onions. Mr. Onions·is­

the President- of Crash. TechnoloQies, Inc.; a company which provides .consulting 

services· and expe_rt..'analysis in the area of :aGcident reconstru~tion·. He ·ba.s~d his 

opinion· in· part on·aat~i."extr~cte~ f~o.m the·dat~· re9orders. ~f both vehicles, which 

allowe_d. him tp estimate the speed. ofthe. vehicles at the time o.f.th.e a¢ck:lent. In 

·patticular~ he op.ined th;:tt. Smith:.app!ied "th¢ brakes 1. 5. ~econds pefore the accident-an~ 

took an.-evasive steering maneuver 1.6 seconds before impact:with the Lukasik-vehicle. 

He further concluded thaf the·vehieles were approximately 54!>-to· 720 feet away from 

each other 1'When [Smith] perceive~ that hazard and ~~gan to react.to it.'! He stat~d 

that Mate~iC's· testimony. that Smith ·tirsl o:bse.rVed. the· Lµkasik ve.hicle in her'.lane 1 O" 

-~-
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seconds before the impact "cannot be supported": "Based· on the existing_ geography of 

the·toadway-and .surro_unding 1a·nascape,_ the two va~i<::le_swould not have come within 

sight of ~be ~noth~nintit.·.the.fwera W.ithin 5 ·se.conds of. one.another." It was Mr. 

:Q.nipn~· professionalopinion,."'to ·a reasonable degree.·of scientific certainty, that the. 

sole proximate,cause of'thi"s accident was the action(s) of[Lukasikj with_out any 

.contribution on·the part .of [Smith]'-' (emphasis in original). 

In o·pposing the motion, fy1a~~$i.c ~uglied thatwhethE1t .Smith'$ response· to the 

"emergency.·~ wa.s feasonable: is·a question Cif fact.precluding SLJrilmai:y judgment. In 
support of that position, Mates.ic submitted the ·same deposition transcr'ipts~ as well-as 

lhe expert Affidavit_ of Ma_rtin E. .Gmd_oh. Mr .. Gordon. l!S a professor.in tne··Coll!3_ge.of 

_Engineering Techrtology at R!T. He relied on e!;sentially the ~c:i'me eviden·ce as· Mr. 

Onion_s in re~ching his conclusion·,. Which was, "to a re~s·onable. degree Of eng·ine~r(ng 

certainty that the:.[Lukaaik veh.lcle]_should hav.e become perceptible io [Smith} 

approximately 1.·25: seconds·before impact when-the vehicles were separated by a 

distanc~ of:app.roximately 1225· f¢et.. s·ased o~ expectancy ~he_ory, [Smith] would.have 

Qee·n s_urprisedto see.a Vehicle, in her lane, b.ut should have been able to perceive and 

.rec.ct to [Lu~asjk's] vehicle .. approxirnc;itely -~ s$conds .after first. pe_rGeption, or' at 

~pproximately.4.25- seconds prior to. impending .impact. Unde.r normal conoitions most 

people have a perception/reaction time .of approximately :1. 5 sec.onds. 11 Thus, he 

.concluded .that-Smith's· actlomnrwrer'e a pro?Citnate· cause ofth_e atcident.: because· she· 

sh_ould h.a.ve stee.red to th~ rjght, sO'oner"than she ·reacted. 
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LEGAL ANALYSIS . 

. As .Qc:>t~d ih Caris.ta y Sanzone (96 NY2d 172 J20Qt]), the· emergency doctrine 

w~s· fir~t:con~id~red we.II over a century. ago (see Wynn v .Central Park,N: ·& . .E . .Riv, R.R.. 

Co .•. 13·3 NY 575 [1892]). The doctrine "recognizes that when'.an actor is faced with a·· 

.sudden· and unexpect~d· circumstance whi~h leaye& .littie or no tim~ fo.r t~ought. 

d~lib.eration .or cor:isid.eration,. o.r causes lne aetorto.be reasonE!.bly $0 .disturbeq that the 

actor must m.ake a speed_y decision without weighil"!Q alternatrve<:ourses of conduct,;the 

actor may not be negligent ff the actions· taken are .. reasonable and prudenfin the 

emergency context"· (Rivera v New Yo~fr City Tf; AutfJ.:• ·77 NY2d 322· [1991]), provided 

t.~~)ictorbas hot_"created the. emergency. 

"Soth ~he existence .of an emergency and the reason~l:lleness of a party's: 

~esponse thereto will ordinarily present.questions of fact'.' (Williams·.v City of New York, 

8S.AD3d·989·. $90 [2"CI D~pt2011]; see Ch,wojdak v Schunk, 164 AD3d 163014'11 Dept 

·2ot8J; Uwy 1( Braman Motorc~r$, 11 a:AD3(j 530 "[2"d Dept'2014]). Althot.1gh in· 

appmpri.ale circumstances the matter may,be de.termined as a matter.of law (~ee tsai v 

Zong:..Ung Duh, 19 AD3d 1020 [2r4 Dept 201 O]), .this 1.s not one· of ·them. 

·Smith could hot recall many detalls of the acCident, including precisely how long 

it Wei$ from the.time she saw-th~ Lukasik vehicle until the. collisi911.. Mate.sic'~qestimo~y 

:that. Srnith could have· done more to~ avoid the colli$ion. i$ specul~tiVe. L1,,JkaS.ik was not 

.able to provide any additional clarity on the accident.. 

Additionally, ·the contrastin.fJ O('.>inions· of Mr. Onions and Mr. Gordon support this· 
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Court's view that summary judgment is not appropriate. Both experts have significant 

experience in the field of accident reconstruction , both examined the same evidence 

and both rendered reasonable, albeit, differing expert opinions. 

The standard for summary judgment is well established and oft repeated: the 

court's role is issue find ing rather than issue determination and it must view the 

evidence in the light most favorable to the party opposing the summary judgment 

motion, giving that party the benefit of every reasonable inference and ascertaining 

whether there exists any triable issue of fact (see Esposito v Wright, 28 AD3d 1142 [4th 

Dept 2006)). Here, the eyewitnesses and the experts have provided stark contrasts 

regarding Smith's reaction to "emergency" created by the Lukasik vehicle, creating an 

issue of fact for the jury (see Zbock v Gietz, 145 AD3d 1521 [41
h Dept 2016]). 

Accordingly, Smith's motion for summary judgment dismissing the claim against 

her is denied. This constitutes the Decision and Order of the Court. 

DATED: November ;)._/ , 2019 

HON.MA~ 
ACTING SUPREME COURT JUDGE 
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