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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. KELLY O'NEILL LEVY PART ~ IAS MOTION 19
' Justice

mama— INDEX NO. 158636/2014

\(/3\/ XGTAS!EY HOLDINGS LLC, SCHATZI CORP. D/B/A MOTION DATE . 09/04/2019
Plaintiff, MOTION SEQ. NO. 002

. -V-

WASHINGTON-WEST 11TH ST. OWNERS CORP., ' DEC'S'OMNO;%':‘DER ON

Defendant.

Hon. Kelly O’Neill Levy:

'On December 19, 2019, this Court granted Defendant’s motion for émnmary judgment
with respect to Plaintiffs’ rﬁrst, second and fourth oauses of action and G F amily Holdings,
LLC’s fifth cause of action, but did not dismiss Shatzi Corp.’s claim for unjust enrichment and
allowed Plaintiffs’ -third cause of action to survive as a claim for privaie nuisance. Defendant
Washington-West 11 St._Owners Corp. now moves for‘ reargument of this Court’s December
19, 2019 Decision and Order pursuant to CPRL § 2221. Plaintiffs oppose.

A motion for leave to reargue “shall be b.ased upon matters of fact or law allegedly
overlooked or misapprehended by the court in deterrﬂinihg the prior motion, but shall not include
any matters of fact r_1ot offered on the prior motion.” See‘CPLR § 2221(d)(2); sée also, e.g.,
People v. D’Alessandro, 13 N.Y.3d 216 (2009).

Defendant ﬁrst orgues that this court misapprehended the law relatiﬁé to private nuisance
when it allowed the third cause of act;on to survive and overlooked that Defendant was obligated -
by Local Law to erect and maintain the scaffold and sidewalk shed at issue in this case. It is

undisputed that Deféndant must comply with all local laws and that such compliance “as is
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reasonably necessary can in no sense be a nuisance.” West v. City of New York, 265 N.Y. 139,
144 (1934); see also 22 Irving Place C'orp. v. 30 Irving, LLC., 60 N.Y.S.3d 640 (Sup. Ct. N.Y.
Cty. 2017) (“the existence of the sidewalk bridge alone cannot be unreasonable” (e;ﬁphasis
added)). As the court explained in its December 19, 2019 Decigidn and Order when it considered
these argumeﬁts, the private nuisance cause of action survivesAbecau.se “thére isa queétioﬁ of fact
as to whether defendant knew’that the delay thét led to the‘scaffolding remaining was ‘resulting. in

an invasion of Shatzi’s use and enjoyment of the land.” It is the delay and not the scaffolding

~ itself that is at issue. See, e. g., Lombard v. Station Square Inn Apts. Corp., 27 Misc.3d 1237(A)

(Sup. Ct. Queens ‘C"Ity. 2010) (“in iight of the continuing nature of the condition upon which

- plaintiff's nuisance claim is based, namely, the continued presence of the scaffolding and netting,

the wrong is continuous or recurring.”). As the court held in its December 19, 2019 Decision and -

Order, Plaintiff niay Be able to establish that the delay was “unreasonablé in character” and
“caused by another’s (;onduct in...failing to act” and thereby satisfy two prongs of a private
nuisance claim. See. e.g., Copart Indus. Av. Consok‘daze-d Edison éd. of N.Y., 41 NY2d 5643‘570
(1977). | |

‘Defendant relies on the case of Purple & White Supermarkets, Inc. v. Ulm I Holding

Corp., 2009 N.Y. Slip Op. 33082(U) (Sﬁp. Ct. N.Y. Cty. 2009). The facts of Purple & While are -

instructively distinct from the facts of this case. In Purple & White, a building was required to
erect scaffolding pursuant to Local Laws and erected a safe shed and.scaffoiding. See id
“[A]fter receiving the permit, it erected the shed and then hired éhgi'neers to formulate a plan of

repair. Thereafter, it received bids, hired a contractor, ordered replacement stone, obtained a

work permit and effectuated the repairs.” Id. The entire process, from notice of the unsafe

condition to compietion of the repairs and removal of the scaffolding was less than two years.
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See id. The court rejected a frivolous ergu:ment that de}al de I1°s mgnddte that that the
building “immediately cemmence such repaih_s” rhean.t that “ULM was required to com.mence _
work 1rnmed1ately See id. ULM commenced the process of repairs unmedlately and finished
them in a reasonable amounf of tlme. See id.
Assuming Plaintiff’s allegations to be true for purposes of summary judgment, the fac‘tsv

Qf this case paint a very different _situatidn th_an the facts of .Purple_ & White. Here, Defendant
was made aware of the unsafe condition_d ae early as Jahuary 201 3 Defendant waé repeafedly
warned of the need to conduct hazdrdous material testing and was presented‘with proposals by
their architect to de SO as Ieaﬂy- ae December 2013. _Hov;/ever,, authdrity to even perform the
required hazardous _materj’als testing Vwés_ 1_10§ given by Defehdant until Spring 2015. Defendant
also, allegedly, repeatedly refusedv fo péxy the individuals.respensible for .critical. aspeets of the
repairs causing major delays despite alleged access toa $5A.()0,OOO line_of credit and other means
to fund the project. Whereas inAPur;)le & White the repairs were completed énd the shed'
removed within two yeafs — here the Defelldant ai]eged]y had not even selected a contractor to |
begin the repairs after more thau twe years. To be sure, Detendant arg,ues that th1s delay was

| reasonable — and the court is by no means mdlcetlng.otherwwe but whether the delay was
reasonable or not is a question o_f fact. Seaffolding can often reasqnably be _in place for years. See
id. Defendant"s contention that, as abr_na.”tter of law,._ho amouht of unreasonable delay in repairiﬁgv
a building fagade can form the basis .ofa “i).rivate nuisance aetion is unéupported by law, public
policy, or the purpose of Local LaW’ §11to effectuate timely repairs of vuhsafe conditions. See .
Loczd Law § 11(5) (“the person in charge of the bdild_ing shall immediately co_mm'enee such
repairs or reinf(_)rcemer_lts and dny dther appre_priate measures. ..as ma'y..be required Ito secure the |

Safety of the publvic and to make the building’s walls and appurtenances thereto conform to the
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provisions of the Administrative Code.™). The court has éo,nsidered Defendant’s remaining
az'gun1e11ts, including the argument that the private nuisance cause of action is merely duplicative
of the cause of action alleging breach of contract, and finds them unpersuasive.' See, e.g., MAC
Presents, LLC. v. C Lewis Group. LLC., 2019 Slip Op. 32807(U) (Sﬁp. Ct. N.Y. Cty. 2019)
(*'While the defendants argue that the private nujsance cause of action is merely dt;plicative of
the cause of action alleging breach of contract, this argument is unavailin g.‘ A breach of contract -
does not give rise to étort ‘uniesé an independent legal duty has been Violated.”).

Defendant next argues that the court erred by nét‘dismiésing Shatzi Corp.’s claim for
unjust enrichment. Defendant argues that the ﬁnjust enricMent claim caﬁnof survive when there
is a valid and enforceable written contract‘ govcming. See, e.g., ACZa.rk—F i?zpairick. Inc. v. Long
Island R.R. Co., TON.Y.2d 382 (’1 987). This argufnent was preserited in the f)apers underlying
the motion for summary judgment, but was only applied to G F afnily Holding, LLC.’S unjust
enrichment cleﬁm because Defendant’s papefs went to great lengths to emphasize that no
contractual relationship existed between Defendant and Shatzi, Corp. See, e.g., Defendant Reply,

p.7-9 (“it is undisputed that WASHINGTON-WEST has no contractual relationship to

SHATZI...SHATZI is not in privity with WASHINGTON-WEST and cannot assert any causes -

of action sounding in contractual obligations...GFH seeks to alter the lease it has with
WASHINGTON-WEST in an effort to create privity between SHATZI and WASHINGTON-

WEST and to confer upon SHATZI the rights WASHINGTON-WEST has agreed to extend only

! For example, Defendant’s argument that this court did not account for the holdings of Empire Room, LLC v.
Empire State Building Co., LLC, 159 A.D.3d 648 (1* Dep’t 2018) and Bd. of Mgrs. of the Saratoga Condo. V.
Shuminer, 148 A.D.3d 609 (Ist Dep’t 2017) is unpersuasive. Those cases turned on exculpatory language in the
controlling lease. In Saratoga, it read “Landlord is not liable for inconvenience, annoyance or injury to business
caused by the erection of scaffolding and sidewalk sheds.” Here, a similar paragraph which read that “there shall be
no allowance to the Tenant for the diminution of'rental value and no liability on the part of the Owner by reason of -
inconvenience, annoyance or injury to business arising from Owner, Tenant or others making, or failing to make any
repairs, alterations, additions or improvements in or to any portions of the building or the demised premises or in
and to the fixtures, appurtenances or equipment thereof...” — but that provision was expressly crossed out.

4 .
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to GFH.. SHATZI cannot assert any clalms agalnst WASHINGTON WEST based upon
WASHIN GTON—WEST’S lease w1th GFH % see also Defendant ] Memorandum of Law in -
Support, p. 20. Only, now that the court has dlsmlssed many Qf ‘Shgtm, Corp.’s causes of action
baséd on the absence of a ‘contractu'al relationship Between Shatzi and Défendant'doeS’Defendant
argue thét Shatzi’s unjust émicm¢nt éa’use Qf a;:tion must be dismissed becéuse there isa |
controlling cqnfract. Defendant is éStoppéd froﬁl dbing S0 and may hot pres%nt such érguments_
for the first time in a motién to reargue | . |

The court has con51dered Defendant s remaining arguments thai Shat21 Corp‘ s unjust '
‘enrichment clalms should be dismissed and Defendant’s request is demed The parnes agree onv
very few facts rclating to the installation of the air conditioner anci the court ’cannot grant
Defendaﬁt summary judgrnent‘,m ii‘s claims because Deféndant believes Plaintiffs are being
“misleading” in theirvcharééteriiation of certaii; communications :relatingrt(‘) the repairs. Plaintiffs
have démonstrated that there are queétiogé of 'fac.t relating to the installation of the air
conditioner. Sufnrﬁary judgment —‘Whether on Plaiﬂtiff $ unjust éprichmént clairﬁ or on
Defendant’s counterclaims — would be inappropriate and the court corféctly declined to disrniss

~ the claims and couﬁtérciaims relating to those quéstioné éf fact. -

Defendant’s motion for reargument is denied.

Date: DecemberL( , 2020 | o :
' : « ENTER

’MDMM

- Kelly O° Iéelll Levy, JIS.C.

KELLY O'NEILL LEVY
JSC
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