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I 

SUPREME COU RT )F Tl IE STATE OF NEW YORK 
COUNTY OF NEW VORK 

S/\NT /\NDER 13AN K., N.A., 

Pla ntiCC 

-ag<: inst-

CHE/\P APPAREi , ~I IOPPING LLC and 
S/\IDUL KIBRIA, 

Dd·ndant. 

J 

DECISION and ORDER 
Index no. 158367/20 19 
Moti on no. 00 I 

The Court has coni;idered efilcd documents 1-6, 8-27, and 29-3 1. 

Defondant Cheap /\.p1 ltrel Shopping I J .C ('"burrower") executed a $50,000 promissory note with 
Santander Bank, .A on June 7, 2018, whereby the Bank extended the borrower a commercial 
line of credit up to Liu· t amount. Interest was to be paid monthly, beginning July 7, 2018. The 
principal and any unpaid interest were due on June 7, 2019 (document 2). 

Plaintiff and borrowe on that date, on June 7, 2018, also entered into a business loan agreement 
and defendant Saidul kihria signed a guarantee for the note and the related or line-of-credit 
documents. (documer ts 3 and 4). 

The borrower fai led l make payments beginning J\pri I 7, 2019 and cont inuing thereafter (the 
verified complaint, d< cument I paragraph 14 ). By letter dated .I unc 17, 20 19, Santander E3ank 
formally notified the < eft:ndants that the borrower was in default on the promissory note. There is 
nu reply letter from tv r. Kihria in the record. 

On /\ugust 27, 2 0 19, ~antander filed a summons and complaint, to which defendants fai led to 
answer or otherwise r ·spond. Plaintiff then submitted a proposed judgment to the County Clerk, 
dated November 8, 2 )20, fo r: 1) the amounts in the complaint - - $50.280 w ith a late fee of 
$75 and $1 ,499.67 in nterest through July 10. 2019; plus 2) interest from July 11 through 
September 18, 20 19 r~r $1,286.68 and $923.90 for the period from September 19, 2019. The 
proposed judgment lo aled $54,6 15.25, along with costs or $550 (document 9) . 

The County Clerk rett med the proposed judgment fo r correct ion on November 22. 2019 for the 
following reasons: 

The complaint seeks a principal amount greater than the amount in the promissory note. 
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The clerk cam ot calculate interest on top of interest. The interest on the account prior to 
default is eqm 1 to Lhe prime rale plus I%. The complaint seeks interest accrued prior to 
the event of d fault. Upload an account ledger showing the calculations of interest and 
what was pai by defendant. Interest after defau lt is the pri me rate plus 8%. The 
additional 0 .5 % is only due upon a Preferred Rate reduction Termination Event as 
outlined in th promissory note. Please upload an affirmation listing the applicable 
tennination e\ ent that occurred and the date when said event occurred. For clerk to 
liquidate the a 1ount owed (including late fees) and enter judgment for the account stated 
cause of actio , upload the statements sent lo the defondanl. (Document 27). 

Santander Hank filed for defaul t against defondants Cheap Apparel Shopping and Saidul Kibria 
on September 24, 20 I 0. No opposition has been submitted by defendants. Santander's motion 
papers included an afldavit from its vice-president, Robert I,. 1 lcwitt with a payment history and 
account statement am )ng the attached exh ibits. 

The payment history, hows that Cheap Apparel made a $20,000 payment on December 13, 2018 
against that amount o ' the outstanding principal, eliminating the balance due. ln fobruary of 
2019, Santander mad advances of $40,000, $8,000 and $2,000, pushing the borrower's balance 
owed on principal up lo the $50,000 ceiling for the note or li ne of credit (document 19). 

Mr. 1 lcwitt explained why the amount of the principal balance exceeded $50,000 by $280 ' : 
"lTJthe $280.00 was ceded to cover the negative balance in the Borrower's checking access 
account and as such, onstituted an 'advance"' (document 14, paragraph 23). 

Hewitt set out the int rest rates and accrued interest for the relevant time periods, in accordance 
with the promissory t.e (id., paragraph 29): 

Interest Rate 

13 .75% 
13.75% 
13.50% 
13.25% 
12.75% 
11.75% 

Time Period 

Through 7/ 10/2019 
7 /11 / 19-9/17/l9 
9/ 18/ 19-10/29/ 19 
I 0/30/19-3/2/20 
3/3/20-3/ 14/20 
3115/20-9/2 1120 

Accrued and Unpaid 1.nterest 

$ 1,499.67 
1,267.48 

773 .06 
2,257.71 

195.88 
3,052.42 

$9,046.22 Total 

Robert L. Hewitt ind i ated that plaintiff's Loan Interest and Payment Bill (the account statement, 
document 20), dated ugust 27, 2019, was sent to the borrower in the ordinary course of 

1 Sec the Payme1 t I listory, document 19. 

2 
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business and no ol~j e ti on was received (id, paragraph 3 7). I le added that: 

The Account ' tatement further reflects the correct amount or outstanding principal 
due under the Note ($50,280.00) [as well as reflecting] the amount or outstanding, 
accrued and u paid interest and late charges as or said date. The amount sought in the 
Complaint wi h respect lo interest and late charges is actually less than the amounts set 
forth in the A count Statement as t.he Account Statement encompasses a period 
subsequent to the interest calculations set forth in the Complai nt. (Document 14, 
paragraphs 38 and 39). 

* * * 

The requisites of CP R ~ 3215 for default arc proof or the facts underlying the claim 
(subdivision t) and ncticc to dclendanl that plaintiff is seeking such (subdivision g). Subdivision 
(g) is sat isfied with th' affidav its that on September 24, 2020, the de lend<:lnts were mailed notice 
of thi s defau lt motion with plaintiff's supporting clocurncn ls. 2 

With respect lo subdi is ion (t), we have a verified complaint. the affidavit or facts from Robert 
L. Hewilt , as well as· payment history and account stated (documents 1, 14, 19 and 20). The 
Court of Appeals has eld: 

The a ffidavit r verified complaint need only allege enough facts to enable a court to 
determine that a viable cause or action exists. lndec:d. defaulters are deemed to have 
admitted all fa tual allegations contained in lhe complaint and all reasonable inferences 
that flow from them ... (Woodwm v Mendon Leasing Corp. , 100 NY2d 62, 70-71 ). 

The affidavit of Santa er Robert I,. Hewitl was both deta iled <:lnd c lear. Plaintiff is entitled to a 
default j udgment agai 1st defcnclanls in the amount of $59,40 I .22 ($50,280 principal plus 
$9,046.22 in interes t t u o ugh September 2 1. 2020 plus a $75 !ale charge 1

), wi th interest at the 
contractual rate or 1 I. 5% fi-<Hn September 22. 2020 to the date of entry of judgmen t. 

NOW therefore, in vi w of the fo regoing, 

IT IS ORDERED that motion nu. 001 by plaintiff is granted for a de fault judgment against 
defendants Cheap Ap are I Shopping LLC and Saidul Kibria in the amount of $59,40 1.22 with 
interest from Septernb r 22. 2020 at the rate or 11.75% to the date of entry of.judgment, 
together with costs a n disbursements. 

? 

- Document IO is an allidavit that. according to the Ocpaitment of De fense's Manpower Data Center, 
de!Cndant Sadul K ibria wa · not in military service as of October JO, 20 19. 

;; Other IMe char3 'S were waived by Santander. 
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The County Clerk is lirected to enter judgment accordingly. A copy of th is Order with notice or 
entry shall be served pon the County Clerk. 

ENTER December 22, 2020 

ALAN C. MARIN 

-""---/ _· { _:..<~t ........____,_-i-~/-( ·-
JUSTICE OF THE SUPREME COURT 

A 1an C. Marin J.S.C. 
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