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PRESENT: 
HON. GENINE D. EDWARDS, 

Justice. 

At Part 80 of the Supreme Court of the 
State of New York, held in and fot the 
County of Kings, at the Courthouse, 
located at 360 Adams Street, Brooklyn, 
NewYork,on the 18th.ofDecember 2020. 

-. - ... - - - - - - - -. -. - - ... - -. - -------,..- -· - - - - - - ,..-- - -- ,..--.---·- -·x 
CHRISTINE TULLEY, 

Plaintiff, 

-against-

JEREMY FENTON, MD, MARIANNE PISTILLI, PAi 
and SCHWEIGER DERMATOLOGY GROUP, LLC, 

Defendants. 
- - - - ·- - .- - -.- ·- - - ·- - - - ..; .,.,...,..,.,;_,--. .,.. - - - ·- - - - ----· - -- ------ - ,.x. 

PAPERS 

Index No. 508537/2018 
Motfon Sequences: 3, 4 

DECISION/ORDER 

NUMBERED 

Notice of 1\.1:otion/E:xhibits ............. , ............................. , .........•........ · .......................................... 1 

Cross-Motion/Affirmation in Opposition/Exhibits ......................................... , ......... 2, 3. 
Reply Affirmation ..................... , ........................... · ...... , .....•... , .... ; ...•.. ; ................................................. 4, s· 

In an action to recover damages for medical malpractice, lack of informed consent, and 

negligent hiring, retention and supervision, defendants Jeremy Fenton, MD, Marianne Pistilli, 

PA and Schweiger Dermatology Group~ LLC moves, pursuant to CPLR § 3212, for summary 

judgment dismissing the complaint. Plaintiff opposes the motfon and cross"'.moves to amend 

the complaint to add Schweiger Dermatology Group, PLLCas a defendant. 

On Januacy 9, 2016, plaintiff had a consultation at Schweiger Dern1atology Group, 

PLLC for the removal ofa wraparound barb wire tattoo With a Capricorn symbol on the top 

right forearm. Plaintiff was $een by physician assistant Marianne Pistilli, who adVised that 

laser tattoo removal would entail six to twelve treatments and up to three treatments per 

session could be done. 

-· -·--------------·----------,-----------------------·----------
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Plaint1ff returned to Schweiger Derm.atology Group, PLLC op_Febru,ary 13, ~2016 for the 

removal of the tattoo. A consent form b~iiring her signature acknowledged. the potential risks 

of the treatment, in.eluding bli~tering and permanent$carring.1 Pistilli, PA used·a Revlite lase.r 

.during the treatmen~. ·she made two laser·.passes.,. the first used a 6 mm: spot.size l;ind ;j.8 

joules -f~r the first p~ss and the second used a 5.6 mm ~pot size ahd4.2 joules for the second 

pass. Followingtreatment, plai.ntiff received written post-treatment instructions Via email.2 

The_next.appointinent was -scheduled. for M~rch 12, ·2016. Plaintiff did not retiirn! Dr. 

Fenton,tJ:ie ·supervising physician at Schweiger Der.m~tology Gro·µp, PLLC, did not perform 

the treatmentor·me.et the plaintiff. 

On .. J\lly 20,. 2017, plciintiff saw I\ilit~ee Christman, M~D. and reported she rec~ived 

ulcers from· the February 13;:2016Jaser treatment. She ~omplai~e<lof a1Io4yrua-and ltt;blrtg in· 

the area of the ulcer scar .3 Dt.. Christman r·eferred plaintiff to another doctor for further 

evaluation and rattoo removal. Plaintiffdid:not follow-up. 

DEFENDANTS' SUMMARY JUDGMENT MOTION 

A. Defendant.Schweiger DerD;IatQlogy GroµP.i. LLC 

1 Atpl~irt.tiffs EBT; she indicated. that no one spoke.to·her aboµt the poten.tial risks of iaser 
tattoo removal. See· Christine Tulley's EB-T; pg. 43, lin.~s 7-13. She &lso did notbeHeve .. itwas 
her signature. on the .consent form. See Christine Tulley's E~T, pg. 4.6~ lines· 7-23 •. 
2.At plaintiffs: EBT; she. could not .recall whether she wa:s given any verbal instructions on how to care 
for the treatment area .. She stated that she was.told "she would rec~ive instrtictfons on hciw to care for 
the area but while waiting she was told that ·it.would be.emailed to h·er later that afternoon: .. It was not 
so. later that ·evening she requ~ed the inforrhation and did n_ot hear back for-t:Vfo q.ays/' Chris~ne 
Tulley':s.EBT; pg. 52; l~.n£Js.18-25 to pg .. 53, .lil).es z.-23~ 
3.According to plairitHf s testimony,. her current complaints . .include the followii).g:·".So, nothing has 
changed. The scarring is still there~ I still --.it. still swells. I still get constantly itchy and swollen. It 
throbs_. When I rm~ or db anything like clean the apartment could ca·l!.se it to .sw~ll. Asidefi:'qtn:-being 
·e~remely embarrassing,_ it's _predomij:iaiitl.Y that..i_t bothers, me when l <µn-_doin,g anything physical. -So 
ifs once a day,. it's there .. in my fa~e that it's,. you know, .constantly stµI there;" Ght.istine Tulley's EBT; 
.P9. Bo, lines 3:..2i. · · · · · 

. ................ ______________________ _ 
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It isw.eU ~e~ied that ~The proponent of a summary judgment motion must make a 

prima facie showing of entitlement to judgment as a matter ofla:w, tend.ering sufficient 

evidence tq. demort~trate tQe _absence pf. any materiaj.iss.ues-.of fact;'' Ayotte v. Gervasfo, 81 

:~:Y.2d io62, 601 N.t.S.2d 463. (1993),. citing Alvarez··v. Prospect Hospital, 68 N~Y;_2,d 320, 

508N.Y.S.2d 9·23 (1986); Zapata v. Buitriago, 107 A.D.3d:977, 969 N.Y.S.2d 79 (2013). Once 

a.prima fade demonstration has· beeI1 made, the.burden shifts to the .p~rfy opposing: the 

µiotXon to ptodm;e. evidentiary proof, in admissible form,. sufficient to establish the existence­

of material issues offactthat warrant a trial ofthe action. See Zuckerman v. City of New 

York, 49 'N.Y.2d ·557,. 427 N.Y.S:2d 595 (198'0). 

Defend~rits ·established that Schwe1.ger Dermatology Group, LLC .onlyprovided .non.­

medical services and did notemploy medical care providers. Plaintiff did not oppose this 

brapcb of defendants.' motion. 

B.: n ·efe)ldants Jeretny Fenton, 'MD, and Marianne Pistilli, .PA 

A defendant who moves for "summary judgment dismiss'ing a complaint alleging 

medical ina1practice must ·est4blish, prima facie; either that there was no departure from 

accepted standards bf mec}ical care or that any departure. was not a prox·imate, <:!a use of the 

plaintiffs injurjes/ ' S.chwarttb~rg v. Huil;tington Hospita~; ~63A.D,3d 736; 81 N;Y.S·:·3d 

118 (2d Dept'. 2018) quoting Mackauer v. Parikh, 148 A.D.3d 873:, 49 N.Y.S..3d 488 (2d Dept. 

.2017}. To sustain the burd~n,. defendant ''must adc1ress and rebut any specific allegations of 

malpra9ti~e set forth in the plain~iffs hill_of particular.s." Mackauer, i48 .A,D_.3d.873. "A 

physician;... patient .relationship may be created, ·and a ·physician may be hejd liable for me~ical 

'malpractice,. where a physician, isresponsibl~for supemsing a health:-care professional such 

as a phys!ciariis· a.ssistant, and.the physician inadequately·s.upervisesthe,health-ca:r.e 

.Profession,al, thus causing or contributing to the inadequacy or impropriety 'Of the care 
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rendered by·that health-care professional." Shaj<in.v_. Sou.th Nassau Communiti?S H,qsp. ; 99 . 

A.D.3d 786, ·9.5.2 N.Y.S.2d 448 (2d Dept. 201'2). 

"In opp·o~ition, a plaintiff must su~rn.it the affidavit of a[n expert.] physician attesting to 

a departure from good and accepted pr:actic~., and stating the physician'.s opinion that.the. 

alleged departure·was a competent produGing cause ofthe plaintiffs 1njut1es/' Shectman v. 

Wil$on, 68 A.D~3d 848.; 89.0 N~Y.S.2d 117 (~d Dept. 20.09). "Summary jud.~ment.is not 

appropt1afe in a· medical malpractice action where the parties. adduc~· conflicting med,ical 

expert opinions." Simpson v. Edghill, i69 .A.D.3d 737, 93 N.Y.S.3d 399 (~dDept. 2019); M.C. 

v ... Huntington Hospi~al, 175 A.D.-3d 578, 106·N.Y.S.3d 3·82 (2d Dept. 20~9). 

Here, Pistilli, PA and D.r. Fenton,.s submission, .including·.theit·expert affidayit,, 

established that the laser tre~tme11tconfo);med i11 all :r~sp·ects to gqod and aqce:pted standards 

bf c~re, that .Pi$tilli, 'PA possessed the Tequisfre ·knowledge, training,:. and experience~ and th.~t . . 

Dr .. Fenton was· always available to answ:e.r qu~stions and.provide assist~nce as neces~ary,-"thus 

providing the ap.propriate. l~yel of super:vi;siori. In oppositiort,. plaintiff's· expert's opinion 

raised triable is.s.u.es .of tac~-. concerning Pistilli~ PA's (1) utilizing the laser to treat the entirety 

of plaintiffs circumferential tattooin a single.session, (2) irrtproperly util.izihg the ''R20 

method" dtiringthe-procedu,r~) and (3) exceeding the manufacturer's re.commendations on. 

both passes_ of the laser. Plaintiff's expert ·opiued.thatPistilli, PA~s traimng and .eArpetlence in 

the use of the Reylite laser Was insufficient, thatDr. Fenton., whose alleged malpractice arose 

from.his supervision of Pistilli., PA, and Schweiger Derma,tologyGroupl PLic improperly 

delegated pl~intjff's treatment.tothe ·physician asslstant,.attd that.schweig.er Dermatology· 

Gto:up, PLLC failed to have written treatment parameters. .in place. See io NYCRR,94~2 

[medical acts,. duties and r.~ponsibilities perlormed.by a licensed physic.fan -ass.istant .must b.e 

·appropriate to the education, tra.lning and experience of the licensed physician assistan.t]. 
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The Court of Appeal~ ho1dS that la,<;k of inform¢d consentis .a form of medical 

malpra~tice. It "is meant to- r~dress a 'failure of tpe: person-providing th,e profossional 

tr~atm~nt or diagnosis tq di:sdoseto the patient. such alternative~·thereto and the reasonably 

foreseeable risks and benefitsinvolved as a re.asonable medical .. , praptitioner under simil~r 

eirc.urn~tances would ha.ye disclosed, i11 a.rii~ner petmit.th.1g the:pati·entfo make a 

l_{naw1edgeable evalU.aJfon.?" Karlirf1.f .. NF America, Inc., .93 N.Y.2d-.282., 690N.Y.S.2d 4.95 

(1999), quoting Public Health Law§ 2805-d [i]. Plaintiff must prove "0) .that the p~rson 

providing the professional treatment failed to disclose alternatives thereto and failed to 

infotm the patient of re~~opa_bly foreseeabl_e. risks :Cisso~iated with the ·treatment, and the, 

alternatives, that a reasonable.medical practitioner would have. d.isclosed in: the·same 

circumstances; (2) .that .~ reas:onably prudeht'J;>~1Jieiit in tlte same po~itip'il would not have 

undergone the treatmeud.f he otshe had been fully informed; and (3) that the lack of 

inform·ed consent is a·proximate cause of the. in Jury." Lavi v. NYU Hosps. Ctr., 133_A.D.3d 

830, 21 N.Y.S.3d 14;3 (2d Dept. 2015). ··"The tne~:e fact that the plaintiff"Signed a consent form 

doeS·pot·establ1sh the defendants'prima facie entitlement to judgment as amatter of.law"· as 

insufficient .information upon which a consent is obtained wilLrender tlie consent 

qualitatively insufficient. Godel v. Goldstein, 155 .A;D,3d 939, 64 N.Y.S.;3d.127(2d Dept. 2017) 

quoting~Schussheim·v. B.arazani, 136 A.D.3d 787, :~4 N~Y.S.3d 759.(4d.J)ept 2016). 

Defendants·' ptoffer of the consentf6rm ·~~gned by plaintiff and the parties' deposition 

testimcmy, including p1aintiff s testimony wherein she stated that she· h~d no prior discussion 

with Dr. Fenton or Pistilli, P~ reg::Uding the ris}<S, benefits or alternatlvesto the treatment 

revealed.a factual dispute-as to w:hetherthe.p1aintiffwas properly·informed aboutthe :.risks.qf 

laser tattoo .removal. Therefore; defendants failed to· shoulder their prjina facie burden 

re'gatding lack ·of informed 9onsent. 

--···· ·····---··----·- --- ---- ------------------- -------

[* 5]



FILED: KINGS COUNTY CLERK 12/22/2020 03:46 PM INDEX NO. 508537/2018

NYSCEF DOC. NO. 98 RECEIVED NYSCEF: 12/22/2020

6 of 8

Finally, defendants move·tcr dismiss the daim, of.res ipsa loquitur th<.ir ·was r~is~d in 

plaintiffs Bill of Particulars. ·"[Rles ipsa loquituris .applied to .o.ccurrences '[ w]here-the actual 

or specific cause of an accideti.t .fs un}mown.'71 James .v·. Wormuth; 21 N .Y.3d 540, 974 

N.Y.S:2Q 308 (2013), citing (Kambat v. St; Francis Hosp., 89 NS.2d 489~ ·655 N.Y.S.2d 844 

(1997})'. ·Plaintiff.must establish three elements;: (1) the event must be of.a.kind that ordinarily 

does noto.ccurin the absenGeofsomeone1s negligenc~; (2)it111u~tbe.caused by an .agency.or 

instrumentality within.the exclusive-control of the defendant; and (3) it must not.have been 

due to any-voluntary action or :contribution on the part of the plaintiff. Kdmbat v. $t .. Frand$ 

Hosp., 89:N~Y.2d 489 . .See also ft[cC<;i.rthy·v. No-rthern Westchester Hosp., ·139 A.D.3d 8~5, 

33 N..Y:S,.3d 77 (2(1 be,pt 2016). In this .in~tance; plaintiffs circumstantial evidence ·missed 

.the mark, specifi:c-aily that the event must be .of a kind. that ordinarily-does not occur in the 

absence ofsomeone's negligence arid that the resulting injuries were not 'due to any voluntary 

actfoti . .or ebntributjon on the part of the plaintiff. 

PLAINTIFF'S S .. UMMARYJUDGMENTMOT'IO.N 

Plaintiff.cross-moves to .amend· the, compl~t:to include Schw~iger Dermat-0logy a·roup, 

·p11c ("PLLC") as a defendant based upon defendants' representation that Schweiger 

Dermatology :Group, PLLC and .nQt.:Schweig~r Dermatology 'Group_,. LLC provided medical 

.services to· the plaintiff. The defondarits oppose based upon st~tute oflilllitatibns gi;otinds. 

Whether the PL.LC- cari be. ~dded ~s a defendant depends upon the relation ba ok 

doctrine, Which, tequites plaintiff to demonstrate the following: {I) both claims arose OUt of 

-same conduct,-tra;hsa¢tion or:oceurrencel (2) the new party is. "-united in i:nt~rest" With the 

,original defendant1. and by reason of tha:tr~lationship it can be .,charged with-such notice of the. 
' ' 

Jpstitution qf tJi:e .action: that it Will not ~e-.prejudiced in, maintaining its defense cm the. merits.; . 

. a11d (3) the new party knew or should have known that, butfor an, excrisable-mista:k~ by 
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FILED: KINGS COUNTY CLERK 12/22/2020 03:46 PM INDEX NO. 508537/2018

NYSCEF DOC. NO. 98 RECEIVED NYSCEF: 12/22/2020

7 of 8

plaintiff.as to _th~identity of the proper· parties; the action would have been b_rought agafust it 

as·well. See Petruzzi v. Purow,. i8o A.P.3d1083, 120N.Y.S.3d 159 (2d .D~pt. 2020)~ 

Plaintiff satj.sfied_ ea,ch prong of the rel~tion-back doctrine. The causes: of actfon arose_ 

out Qf tlie s.ame·:coilduct, to wit; the-alleged medfoal ma1prac_tice-in, treating pl;;rintiff; f4e PLLC 

.is united in:interest with defendants- as it can be: held vica.riously liable for its employees 

alleged negligence _in provi(iing care to plaiptiff, and plajrttiff was unaware of the identity-of 
.. - . 

th~. ;PLLC wh~:r,. the sl,lit'WQ.$. coin_menced. 

Accordingly, based on the foregoing and after oral ~rgument, defendants' Motion 

Seq·uence-N.tirober 3-is g~anted.to- th~- ~xtent .~at (1) the complaint is ._d ismissed as against 

defendant Schweiger Dernl.a~o}ogy Group,. LLC, (2} plaintiffs res ipsa loquifor claim is 

dismissed; and the remainder· of defendants' .motion i.s d~nied. Plaintiffs Motion Seque·nce 

Nl)Inber 4 is gtartted .. The complaint.is a.:~ended to adQ_Schweiger Dermatology-Group, PLLC 

(\Sa defendant.. And it is 

ORDERED-that, for the avoidance of doubt, this actiort:shall proceed'.;against defendants 

J.ere_IIiy Fenton, MD, Marianne, Pistilli,_ ,P A,and-Schweiger Dermatolozy, Group, PLLC ~to 

plaintiffs causes ofaction for medical malpractice, lack ofinformed cons:en~, and i1egligerit 

l;l.iting, tete~Ttfon :and, supervi~ibn; and it is 

ORDERED tbat plaintiff shall serve.a supplemental summon8 ~nd ame:nded complaint 

upon defendant::S<!hweiger Dermatology Group, PLLC, pursuant to the CP.°LR. 

The caption fs amended as follows: 
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- - - - - - - - - - - - - - - - - - --------- - - - - - - - --- - -- ------ - -x 
CHRISTINE TULLEY, 

Plaintiff, 

-against-

JEREMY FENTON, MD, MARIANNE PISTILLI, PA, 
and SCHWEIGER DERMATOLOGY GROUP, PLLC, 

Defendants. 
- - - - - - - - - - - - - - - - - - --------- - - - - - - - --- - -- ------ - -x 

This constitutes the decision and order of this Court. 

ENTER: 

fa~. Genine D. Edwards 
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