Law Offs. of Paul Ajlouny & Assoc. P.C. v Flynn

2020 NY Slip Op 34447(V)

November 12, 2020

Supreme Court, Nassau County

Docket Number: 604256/2017

Judge: Vito M. DeStefano

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.




*| . :
["EITED__NASSAU COUNTY CLERK 127/ 09/2020 10: 28 AM ENDEX NO. 604256/2017

NYSCEF DOC. Nl@ 254 RECELVED NYSCEF: 12//02/2020

; SUPREME COURT - STATE OF NEW YORK
‘Present: |
HON. VITO M. DESTEFANO,

Justice
TRIAL/IAS, PART 7
NASSAU COUNTY

LAW OFFICES OF PAUL AJLOUNY &
ASSOCIATES P.C., and PAUL AJLOUNY,
Decision and Order

Plaintiffs,

MOTION SEQUENCE: 06
-against- INDEX NO.: 604256/2017

NEIL FLYNN and THE FLYNN FIRM, LLC,

Defendants.

The following papers and the attachments and exhibits thereto have been read on this
motion:

Order to Show Cause

Affirmation in Support.
_Afﬁnﬂ.ationfin Support

Affidavit in Support

Affidavit in Support

Emergency Affirmation

Letter to Judge dated March 12, 2020
Affidavit in Opposition

Affirmation in Support.

Affidavit

- In an action to tecover damages for, inter alia, misappropriation, etc., Defendants move
for-an brder:

' [Plursuant to CPLR 5015(a)(1), vacating and setting aside the default judgment
entered in favor of plaintiffs and against defendants on November 27, 2017; and
 vacating and setting. aside the. Judgment filed oni March 20, 2018, which was
 predicated on the default judgment entered in favor of plaintiff and against
. defendants; and vacating the Warrant of Commitment for Civil Contempt dated
 February 20, 2019 and entered in the Nassau County Clerk's Office on February 22,
2019; and vacating the Warrant of Commitment for Civil Contempt dated May 3,
- 2019 and entered inthe Nassau County Clerk's Office on May 13, 2019 (collectively
with the Warrant of Commitment for Civil Contempt dated February 20, 2019 and
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entered in the Nassau County Clerk's Office on February 22, 2019, the "Contempt.
' Orders'"); and vacating any other.enforcement documents which are predicated upon
- the aforementioned judgment; and why an Order should not be made pursuant to
: CPLR 3012(d) compelling plaintiffs to accept the Verified Answer filed on July 29,
: 2017 and pursuant to CPLR 3025(b) granting defenidants leave to serve a Verified
. Amended Answer, or, in the alternative, pursuant to CPLR 3012(d) granting
! defendanits:an extension of time to serve a Verified Answer; and pursuant to CPLR

§2201 staying all enforcement proceedings premised upon the default judgment
,  entered in favorof plaintiff and against defendants in this action and. sta_ymg all other
. proceedings in this action pending the determination of this motion.

Background

In 2005, Defendant Neil Flynn and his family were involved in a car accident which
resulted in serious. injures for the family and the death of his eldest daughter. At the time of the
accident, F Iynn was an associate at the Law Offices of Paul Ajlouny & Associates P.C. (the
“AleUny Firm™) where he continued as an associate unitil his resignation on April 28,2017,

Followmg Flynn’s departure from the Ajlouny Firm, Plaintiffs filed a complaint against
the Defendants on May 12, 2017 alleging causes of action for misappropriation of confidential
mformatlon breach of the duty of loyalty, conversion, unfair competition, slander per se, and

libel ppr se,

- On Junhe 13, 2017, Plaintiffs moved for a preliminary injunction and temporary
restrammg order (“TRO”) That same day, Flynn appeated in court, pro se, in opposition to the
TRO. | At that time Flynn had not yet answered the complaint, which had been served upon him.
approx1mate1y one meonth earlier.

 Plaintiffs’ motion, which was unopposed, was granted by the court in an order dated July
19, 20 17.

On June 29, 2017, Plaintiffs moved for a default judgment against Defendants. One
month later, on July 29, 2017 (prior to-a decision on the default application but after the court
granted Plaintiffs’ motion for a preliminary injunction), Defendants served an answer, which was-
subsequently rejected by the Plaintiffs as “untimely and otherwise improper” (Supplemerital
Afﬁd'&ivi’t in Reply at ] 2).

On August 10, 2017, the Plaintiffs moved to hold Defendants in contempt of both the
TRO and preliminary inj unction,

On October 4, 2017, the court granted Plaintiffs’ motion for a default judgment, except as
to the. defamatlon claims, about which the court requested supplemental briefings.
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In an order dated November 27, 2017, the court granted thé balance of Plaintiffs’ default
mot-i'o'l;'; with respect to the defamation claims and set the matter down for an inquest on damages
and a hearing on the Plaintiffs’ contempt application.

. The inquest and hearing, held on January 9, 2018, were followed by an order dated
F ebruéry 21, 2018 wherein the court awarded judgment in favor of the Plaintiffs and declined to
hold Defendants in contempt in view of the judgment. The Defendants did not appear for the
mquest In its decision after the inquest, the court stated:

¢ The court finds and concludes that defendant Flynn establistied 4 competing law firm
while working for the plaintiff at plaintiff’s firm, that he performed legal services for
a competing law firm during his employment with the plaintiff firm, and unlawfully
obtdined -and used client. information of the plaintiffs and made disparaging
| statements against the plaintiffs in an effort to wrongfully take cases and clients from
 the plaintiffs, all of which constituted conversion, breach of fiduciary duty,
defamation and unfair competition.

. The plaintiffs suffered real and calculdble losses as a result of defendant Flynn’s.
. conduct, which “pmsoned” therelationships of plaintiffs with several clients having
' significant cases. In certaininstances, in orderto* ‘re-retain” clients who were “taken”™
. by defendant, the plaintiffs were compelled to reduce fees. Plaintiff Ajlouny also
- ‘testified credibly as to the impact of the defendant’s conduct on his personal and
- professional life (Ex. “21" to Affirmation ih Opposition).

On March 2, 2018, Defendants moved to vacate their defaults. The motion was returned
for coirrec’ﬁon._‘

InJ ul_y 2018, Plaintiffs moved again for an order holding Defendants in contempt for
their a’lleged’ repeated violations of the court’s prior orders.

In an order dated November 8, 2018, the court granted the Plaintiffs’ unopposed motion
for. contempt with an opportunity for Defendants to purge the contempt by submitting to a
deposmon and providing responges to an outstanding subpoena Defendants did not purge the
contempt and a warrant was issued. Defendatits were given a second opportunity to purge which
Aagain they failed to do, which led to a second warrant issued on May 3,2019.

On July 23, 2019, Defendants filed the instant motion seeking, inter aha to vacate their
.default and permission to:file a late answer. The parties agreed to hold the motion in abeyance
pendugg the completion of outstanding discovery.

'l October 2018, Deféndarits moved dgain to vacate their-default. This motion was also
retumed for correction.
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The Court’s Determination
In support of the motion, Defendants maintain:

| At the time the action was ¢commenced; and since, Flynn has had serious medical
| issues that have prevénted him from properly defending himself and the Flynn Firm
'in this matter. These issues stem from thé mental trauma and physical injuries
 sustained in 2005 when Flynn and his family were involved in-a devastating motor
- vehicle accident. The Flynns were in a limousine that. -was struck by a drunk driver
ftravehng the wrong way on the Meadowbrook Parkway. The crash killed his eldest
| daughter, who was sleeping next to hxm, by beheading. Flynn, who suffered setious
g;physlcal injuries as a result of the crash, including a broken back, ribs and nose,

' herniated discs, a.collapsed lung and damage to his heatt; was forced to crawl over
' his daughter's body to get help. Flynn’s wife, other daughter, and her parents, who
wete also limousine passengers, all suffered serious injuries as well. The limousine
 driver was killed. |

Since the crash, and as a result, Flynn suffers from both Post-Traumatic . Stress
: Disorder ("PTSD") and from Major Depressive Disorder -("MDD"). Stress
 exacerbates Flyni’s condition; which then manifests itself in, among other things,
avoidance. Since the beginning of this lawsuit and his arrest, Flynn's symptoms have
. increased. Within the past two menths Flyni's treatment was changed, resulting in
| an improvement in his condition. However, throughout this case, Flynn’s mental
 condition prevented him from timely responding to the Complaint, properly moving
' to vacate the default, answering the subpoenas or otheiwise continually and properly
 defending himself and the firm in this action (Affirmation in Supportat 1§ 7, 8).

| N N . 6092566 2937
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' In sum, Flynn.claims that his sefious meéntal issues arising.out of the 2005 accident have
prevented him from defending hlmself in this action which was commenced 12 years after the

acc1dent

As Flynn has “recently been able to better control his medical issues, defendants are now
seekmg to dig out from the mess resulting from those issues” (Afﬁrmatlon in Support at § 13).

A defendant seeking to vacate a default _]udgment pursuant to CPLR 5015(a)(1) must
demonstrate a reasonable-excuse for his default-and the existence of a potentially meritorious
defenée (Farhadi v Qureshi, 105 AD3d 990 [2d Dept 2013]). CPLR 5015(a)(1) provides that the
motion must be made “within one year after service of a copy of the judgment or-order with
written notice of its entry upon the moving party” (Sussman.v Jo-Sta Realty Corp., 99 AD3d 787
[2d Dépt 2012]). Should the party seeking to vacate a judgierit or order issued on default fail to
move within the year presciibed, the court has the authority to entertain such motion, and if the
clrcumstances warrant it, vacate the default in the interest of justice (State of New York v Kama,
267 AD2d 225 [2d Dept 1999] [the “Supteme Court has the inherent authority to vacate a

®
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Judgment in the interest of justme even where the statutory one-year period under CPLR

501 5(2{)(1) has eéxpired”]). Insuch cases, however, the excuse for belatedly seeking to vacate a
default Judgment must be more.compelling (Siegel, NY Prac-§ 108, at 187 [3d ed] [“but if the
year has expired the excuse for the default had best be all the more compelling”]).

Whether the excuse: proffered and the merits asserted are legally sufficient rests within the
-sound dlscretlon of the court (Deutsche Bank National Trust Company v Saketos, 158 AD3d 610
12d Dept 2018] quoting Maspeth Fed, Sav. & Loan Assn. v MeGown, 77 AD3d 889 [2d Dept
201 0]) When a party fails to establish a reasonable excuse for the default, the court need not
cietemune whether the party has éstablished the merits of the claim or defense (Lutz v Goldstone,

31 AD3d 449 [2d Dept 2006]).

Defendants maintain that in light of their'excusable default and meritorious defenses, this
case’ elearIy is an instarice in which-the Court, in its discretionary power, can, and should, vacate
‘the J udgment in the intetests of Justlce” (Affirmation in Support at § 34).

Here Plaintiffs served Defendants with Notice of Entry of the Judgment on April 2, 2018.
Defendants moved to vacate the default on July 23, 2019, approximately one year and four
months after being served with notice of entry of the default. Thus, Defendants™ motion is
unnmely having not made within one year after being served with a-copy of the judgment with
notu:e_of its entry (see Dankenbrmk v Dankenbrink, 154 AD3d 809 [2d Dept 2017]).

Notw1thstand1ng the fact that more than a year has passed, Defendants argue that, “in and
of 1tse1f is not a basis to deny this motion” because an “attorney’s mental illness; corroborated by
an affidavit fiom his medical provider, constitutes a reasonable excuse” for the default

(Affmpatlon in Support at 9 15, g 18).

| Defendants maintain that they have an excusable default based upon Flynn's mental
‘health; According to Rosemary O’Regan-Perretta, a psycholog1st who has been treating Flynn
since 2005 ‘and Julie Manis, a psychlatrlc mental health nurse practitioner who has been treating
Flynn | smce April 29,2019, F Iynn suffers from both PTSD and MDD and his condition is
exacerbated by stress which, in turn, causes disassociative symptoms, memory loss.and
_avmdance According to the psychologlst Flynn is-deemed to be permanently partially disabled
and has, at times, been completely-disabled (O’ Regan-Perretta Affidavit at { 5). Both of Flynn's
medical providers state, with a réasonable degree of professional medical certainty, that Flynn
was unable to timely serve-an answer in this action, was unable.to take corrective actioris
regardmg the late service, and has not been able to provide the information requested in the
subpoenas as a result of his medical condition (see Affidavits in Support).

In oppesition, Plaintiffs--aiglie:

First, Flynn's claim that he is "almost ¢ompletely unable to meet even the most basic
 responsibilities, especially those involving conflict such as this matter," is belied by
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the record. Flynn has not’ only actively participated in this litigation since he first
appeared at the OSC hearmg on June 13,2017, but he has done so with vigor, F tynn
has sent numerous letters:to the Court containing false and defamatory statéments:
| about Plaintiffs and filed procedurally defective motions supported by voluminous
{ exhlblts including affidavits that Flynn obtained from witnesses during the time he
 claimed to be disabled. Flynn cannot credibly claim he was unable to defend himself
' in this action, when he has actively and aggresswely pursued offensive litigation and
related matters adverse.to. Plaintiffs .

Nor were Flynn's submissions in this litigation even-keeled or measured submissions,
' designed to avoid "conflict," but instead inflammatory and filled with hyperbole that
- only exacerbated the partles dispute. Itis simply not credible for Flynn to claimn that
! he was somehow unable to timely respond to the Complaint or seek an extension of
tune to do 50, but at the same time, he was able to secure -affidavits from multiple
wn;nesses and submit substantwe letters-and lengthy motions to the Court.

Second even if Defetidants had not participated in this action at-all (which is not the

case) Flynn was cleatly able to perform his work as an attorney. The Court need look

{ no further than the actions identified supra at § 56 and the chart attached as Exhibit

15, as well as Defendants' active participation in numerous other cases in the New
; Y_ork State court system, .

Thll'd while Defendants note that mental illness can constitute a reasonable excuse
for a default when supported by an affidavit from a medical provider, this is notsuch
- a case for the reasons stated throughout this affidavit (Affidavit in Opposition at §{
56 59 [internal citations omitted]),

Partlcularly instructive with respect to medical illness and its impact on the court’s
determmahon as to what constitutes reasonable excuse, is F remming v Niedzialowski (93 AD3d
1336 [4“‘ Dept 20127) where the Court stated:

~Although an attorney's illness may under ceitain circumstances constituté a
 reasonable excuse for a default (see Weitzenberg v Nassau County Dept. of
| Recreation & Parks, 29 AD3d 683, 684-685 [2006]%), that is niot the case here. The
fact that plaintiffs' former attorhey suffered from depression and ADHD does not

' In Weitzenberg v Nassau County Dept. of Recredtion & Parks (29 AD3d 683 [2d Dept 2006)),
the defendants offered evidence that their former attorney was suffering from a mental illness that-
adversely affected his ability to function and caused the various defaults in this action. The court found
that the attorney's mental illness, which was corroborated-by an-affidavit from his psychiatrist,
constitited a reasonable excuse for the underlying defaults.
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! constitute a reasonable excuse for failing to submit papers in opposition to
| defendants' motion and for failing to appear in court on the feturn date thereof.
- Plaintiffs' formerattorney had been practicing law under a psychiatrist's care for over
 eight years, and there is no indication in the record that his mental health issues had
| previously interfered with his: ability to meet his responsibilities. Indeed, the ¢laim
| of plaintiffs' former attorney that his mental health problemis caused the default are
belied by the. fact that, during the same fime frame, he participated in various other
aspects of the litigation without apparent difficulty. Finally, we note that the court
 granited plaintiffs multiple adjournments with respect to thereturn date of defendants'
- motion, and made ¢lear on the record that no further adjournments would be granted.

- Here, the affidavits-and documents submitted by the Defendants are insufficient to
support their claim that they were unable to participate in the action due to mental illness and,
thus, Defendants failed to demonstrate a reasonable excuse for the delay (see Dankenbrink v
'Dankenbrmk 154 AD3d at 809, supra; Mathew v Mathew, 137 AD3d 1086 [2d Dept 2016]) In
this regard the court riotes Flynn’s engagement in the practlce of law in this matier as well as.
other matters since the-accident in:2005.

| In light of the determination that Defendants failed to demonstrate a reasonable excuse
for their default, we need not reach the issue of whether they demonstrated the existence ofa
potentially meritorious defense (see CPLR 5015(a)(1); U.S. Bank, N.A v Essagh, 178 AD3d 876
[2d Dept 2019]; Casrellotti v Castllotti, 165 AD3d 926 [2d Dept 2018]).
Conclusion
Based on the foregoing, it is hereby

‘Ordered that the Defendants’ motion is denied in its-entirety.

This constitutes the decision and order of the court.

Dated: November 12, 2020

ENTERED /. () J7

Dec 09 2020 Hox, Vito M. DeStefano, 1.8.C.

NASSAU COUNTY
COUNTY CLERK'S OFFICE




