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At a Special Term of the Supreme Court held in and 
for the Coun.(y of Erie at 5 0 Delav·.rare A veni1e in the 
Cit)' of Buffalo on the 3'0 day ofMarch; 2020. 

PRESENT: HONORABLE E. JEANNETTE OGDEN . .J.S.C. 

STATE OF NEW YORK 
SUPREME COURT COUNTY OF ERIE 

DARREN ZIMMERtvlAN and JENNIFER .ZIMMERMAN 

vs. 

JUREK BUILDERS, INC.; and 
HDJ BUILDERS, INC. 

Plaintiffs 

Defendants 

HDJ BUILDJ!RS,INC., d/b/aJtJREKBUILDERS 

Third-Party Plaintiffs 

vs. 

HALFMOON CUSTOM PAINTING, INC. 

Thfrd-Party Defendant 

ORDER. 
Index.#8118.10/2017 

Plaintiffs, DARREN ZIMMERMAN and JENNIFER ZIMMERtvlAN, having moved this 

Court for an Order compelUng non-party SOUTHWEST MARINE AND GENERAL 

INSURANCE COMPANY (the insurer for defendants JiJREK BUILDERS INC. and HDJ 

- BROWN CHIAR! 1,r.r-
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BUILDERS INC. in this action) to comply with a subpoena issued by Plaintiff's counsel seeking 

proe!uction of documents withbeldfrom disclosure as privileged ; 

AND, upon reading and filing the Notice ofMotion dated Januazy Q, 2020, the Affii:iilation 

of Brian R. Hogan, Esq., dated January 6, 2920, \\iith exhibits. attached thereto, and the 

Memorandum of Law, all submitted in support of the Plaintiffs motion; 

AND, upon reading and fili11g the .. Affi1'111ation ofSarah Washington; Esq;, d?ted February 

21, :;!020, submitted in opposition to the Plaintiff's motion; .. .. 

AND, upon re<1ding and filing the Affirmation of Luis G. Sabillon, Esq., dated February 

24, 202'0, with exhibits·attached thereto, subrnitte.d in oppo$ition to the Plaintiffs' motion; 

AND,. upon. reading and filing the Reply Affirmation of ,Brian. R. Hogan, Esq., dated 

February 27, 2020, whh exhibits attached thereto, in forthersupport of saicl motion; 

AND, upon hearing BROWN CHIARI LLP (Brian R. Hogan, Esq., of counsel) for ihe 

I'laintiffs,in st1pport of saicl motion, and GOLDBERG SEGALLA, LLP (Sarah Washington, Esq., 

ofcoubsel) for the Oefenclantsfrhird-Party Plaintiff, in opposition of said motion; and CULLEN 

A}II) DY:KMAN LLP (Olivia Gross, Esq., of counsel) for rion•party Southwest Marine and 

General. Insurance .Company, in opposition of sai.d motion: 

AND, the Court having conducted an inccamera review of the documents at issue bearing 

bates stamps OOQ020-000036 ari:cl 000337-0003 3.8 that had been withhelcl under a .claim of 

privilege; 

NOW, it is hereby 

DETERMINED that thedaim investigation report on pages 000020-000036, prepared by 

the thirclcparty insu±ap.ceclairn investigator prior fothe Plaintiff's Cortunencerrient of the action on 

July 11., 2017 d() not foll within the conclitional privilege of material prepared in anticipation.of 

-BROWN CHI.ARI LL!'-
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litigation as asserted by the Defendant in its privilege log. To fall within the conditional privilege 

ofCPLR § 3101 (d)(2), the material sought must be prepared solely in anticipation oflitigation. 

Here, the material sought appears to be prepared as part of the regular business of the insurance 

company in investigating a claim as well as for safety purposes. Such mixed purpose repo1ts are 

not exempt from disclosure and therefore the material is discoverable. Defendant has not met its 

burden of establishing that the report was prepared solely in anticipation of litigation and pages 

000337-000338 consisting of memos between the insurance company and its insured prior to the 

commencement of a legal action/claim are part of the regular business of an insurance company 

and thus reports prepared by the insurance investigator rclati vc thereto, are not privileged and are 

discoverable. Therefore, it is hereby 

ORDERED, that the motion to compel is GRANTED and that Southwest Marine and 

General Insurance Company shall provide to plaintiffs counsel the documents at issue bearing 

bates stamps 000020 - 000036 and 000337-000338 within t111enty (20) days of service of this 

Order with Notice of Entry. 

JUL 0 7 2020 . E. JEANNETTE 

- BRO\X!N CH I ARI 1.i.P 
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