
Mayer v Godoy
2020 NY Slip Op 34541(U)

February 14, 2020
Supreme Court, Albany County

Docket Number: 904543-16
Judge: James H. Ferreira

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York

State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.



FILED: ALBANY COUNTY CLERK 02/14/2020 01:41 PM INDEX NO. 904543-16

NYSCEF DOC. NO. 146 RECEIVED NYSCEF: 02/14/2020

1 of 7

FILED: ALBANY COUNTY CLERK 02 14 2020 01:41 PM 
·NYSCEF DC. NO. 146 

STATE OF NEW YORK 
SUPREME COURT. CQill-fTY OF ALBANY 

Isabel M, Mayer; individually, azyd as 
'.E.,cecutri~ ofth~:E5;t~te of Louise Mahan, 

Plaintiff, .. 

-against~ 

Hddi E. Godoy, 0;0., Timothy J. .McEhath, 
M.D., Daniel C. Kredentser, NfD. and Women's: 
-Ca~cer qare Associ~tes,_LLC, 

Defendant1;;. 

(Supre~e Co-urt, A_lbany- County, Motion· Tenn) 

APPEARANCES:. Amber W~ght,_E_sq. 
l'owe:rs ·& Santo Ia~ l,LP 
Atto_t_ney$far Plaintiff 
100 Great Oaks Boulevard~ Suite 123 
Albany, New York 12203 

K~thle~p M. RyaiJ, Esq. 
Thorn, Gershon,; Tymairil & Bonanni, LLP 
Aftorney.s._for Defend(,mts. 
5-WemblyCoi,Irt~ RO. Box 15054 
Albany, New York 12212" 

1-lON .. JAMES H,. FERREiRA,_ Actin~ Justic·e: 

INDEX NO. 904543-16 

RECEIVED NYSCEF: 02/ 14/ 2 020 

DECISION & ORDER 
Index'Nci.: 904543-16. 
E,:.TI N q,:. 01-16°'-l l3182 

In this medical malprac#!=el)Vtongful death action,.plafotiff s~ieks-.d~ages arising.from the. 

~eath of.her :sistei\ Louise Mahan (hereinafter decedent),.on ianliaIY, 24, -2017. iSpecificaiiy, plaintiff 

allege$ thaJdefendants failed to_ propedy·evaluate~_diagn~se and. treat dec~deilft)'o~;Noveinb~r 2014 

·to Ausust 2015~ i:qcluding by misdi;igno~ing_ her with a gyn~~plogical _malignancy ;md failing .to 

diagnose her with mesothelioma .of-the left. ltmg, Plaintiff ~I°le_ges causes of action sounding in 

medical malp;ractice,. lack Cifinformed consent.and wrongfui death. A-juty-ttial in. t.his m~tter is 
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~cheduled to commen¢e,.rin March·-?, 2020. By Decision anq Order d~ted, Decem.~erA, 4019, .tne 

Court granted defendants~ motion for summary-Judgment only .inasmuch a,s the Court drsm.i$sed 

plaiI?-tiff s claim· q:flack qfirtform~d consent.and" clismisse4 plaintiffs claiJns arising frmn 'treatment 

proyid~d to-r:lececientby defendants Timothy .J: McEirath,·M.D.~ and Daniel C. Kredentser, .M.D. 

·The Court otherwise -denied the motion. 

Presently pending befol'.e the Court is- a.moti9n by defendants· seekh)g an .order; pursuant to 

CPLR J.126 and CPLRJ 101.(d),. striking plaindff s:FltSt.Suppleniertt~l Expert Di&clpsure and ·any 

opinions r~garding the a;lleged .negli_gence of Df. JyfoElrat}\ and Dr. l<rede11tser an<! p;rohibiting 

plahitiff frQm offering exper,t proof at trial as lo the opinions in the sup_plemented dlsdosure. 

Piaintiff"opposes·the motion and.defendants h~ve-,submitted a reply. 

CPLR .3101 (a) ·provid~~ th;it there ushaU b¢ full 4isclo~11~ of aU matter .mat~rial and 

necessary i";11 the prosecution or-defen$e of an action;"! With re~ect to the disclosttt<fof experts, 

CPLR ·3101 :(d)( 1)(1) states; in reievarit:part: 

~'lJpon·reqµe~t~ each party sha,11 identify each p~r.son-wh.pm the party expects tp call 
asan expert witriess·attrial and'sball _di~clo_se in rt:as.ona~~e de_tatf the-subJect matter 
on whi.ch each expert is expected to testify; the substance =of the facts and opinions . 
. o~ :which ea1;:h expe.rtis expe_cted to testily~ the. qualific~tlons of each expert witness. 
and a:·summary-of the·grpt.;nds for each ~pen's opinion. How~~er,-where-a p~y for 
good cause :sho\Vll retains. art expert an insufficient period of time before "the 
ci:nnmenceinent of ·trial. to_ giv~ appropriat,: ne>tice -there.o"_f, ·the party shall not 
thereupon be precluded from fottqdticing· the expert'.$ testimony i:it the trial ~olely on 
grounds or noncompliance with this. paragraph: In that 'instafice·, upon motion of any 
p?t,rty, made'before qt at trial, or on its own iriiti,ative, the _cQurt.may make whatever 
.ordel'may beju$t.''1 

1-In: addition,- .the,Third ·Judicial District Expert ·ofaclc,sure RuJe provides: "~xcept a~ othtlTW!$.e cUrectecl by 
the· Court/ a· party·who 'has :the .burden of proof an a cl~im, ciius~ ofaci,ion, dllft.)age qr def~n~.~ shali s!=rve i~ response 
lo an:e~pert demand:pursliantto CPLR 3 lO l ( d) on or before the ft ling of the Note-of iss~Y• s·uch parbt ha_s until the· 
filing ofthe NokofJssue to serve such response regardless ofhqwearly the·_de~d i.~ (!l~de. Any opp~sing=par:ty 
.shall serve "its answering_ re~p_onse pursti~t to ~PLR J_ l O l{ d) withJn 60 dayS:after th~. filing of ¢e Note of Issue~ Any 
atnended or stippTemehta.l experrdisclosure sha1_i b_e.allowed ·oply with ihe p~nni~sion: of.the Court µnless.the.Coqrt 
directfotherwise, .a party ~ho fails .to co~ply with this rule js_ prec.lud~ from off~ring the teslimony an(J op.inion~ of' 
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This. expert discl~_im,re:rule.is •'intended to provide·-timely disclos_ure of expert.witness'information 

betwe~n parties for-the purpose-0fadequate. and tho"r<lugh trial preparation" (S ilverbetl! Community 

-Gen.Hosp. ofSullivan County, 290 AD2d.788~ 788 [3d Dept2.0O2]). '·'[A] tl'.iaf.cowthas discretio~ 

to. preclude,expert testimony for failure to ·reasonably comply-with the st~tute , _. , [but b]efote 

i~posini·the dras~ic" renieqy of.pre:clusio11, th.e c~urt must consider the\ea~ons for "ihe dday and 

whet4er or not ~he. failure tq dis~lose was intenti9mll" .(id. at 78 8-789; .see McColgan v Brewer; 84 

A03d 1.'57t. 15.76.pd· Dept 2oi I]) .. 

The papers before.the Coµrt __ tefl¢ct tlie· fol~o~ing facts relevant to ·this motion. This·_ac~ion 

was ¢ommenc~d in.A:µgt,1st 20l1t :In October 2O"t6, defendants served.a demand seeking expert 

.witness information. Plaintiff served a respons¢ _to this ~emap.d in Ociobet-20 l7 stating thl;!.t, (o !'.late, 

$he had "Q.dt retained an.y exp.e:rts .an,d that._sh~. "r~serves the __ righl io.-am~nd .and/or- supplement .her 

re~ponse'? to t).te . .d_emand {Affid~vit _in Support of Motfoil,· Exh1bit G-, a:t ·2): hi-February: 2019; . . 

plaintiff served a Supple~ef1:tal :Response to Demand for Expert Witness ]nfqtjliation (~ id.~ 

&.hibit.H). ,.Sh~ indicate:d tµat she may ·call a gynecologic oncologist1 to:testify at trial. Among other 

tb.ings. plaintiff stated that the expert would provide· an opinion as to the ~-~fa,ile9- dhignosis of 

me.soth~lioma~• and "th~ reasoris ~hy [d!::_cederil.'$ 1 m.esothelio01a, should h~ve been diag])• sed earlier 

tl_iaii it was~' (id. ·.at 3-4),. Plaintiff sp~cHied that the exp·ert. would tesUf't., among· other. things, that. 

-defendants · "failed :to .appreciate- the si~p.ificartce of _[a] ·pathology report and :fintµngs of ~e 

malignancy as ·being of ~e·sothelial origin" and_ deviated from good and a~<;:e:.pt~l>le·medic~ ~d. 

gynecological oncology practi~e in failing to, obtain MR.Is, PET ·scans, ultrasounds~ lung_ biopsles 

2 Plaintiff did not disclose Hie identity ·of th~ expert.~ p~_rmitted by CPLR "3 l Q l (d){f)(i). . . . . 
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(surgical and' non .. surgical), ot· blood tests specifical.ly to· r1:1l; ou~ mesothelio~a ptior·to statti~g . . 

tfeatn,.el)t for a,m~lignant neoplas:iµ ovary''· (ill..· at 8.~ 10). Plaintiffabo stated that .the ~xpert would 

provide-an.opinion that.defendants committed:inedical negligence by, ·mno~g ot.J?.erthin;gs, ••failing 

to order a biopsy of plaintiff's dec~dent'i.left lun.g i~ a. thhely ~aimer" ilit at.17), 

·p1aint{ff.:fih~d. a note 9fis~ue and certificate of readiness. on Fe bruary28,.2019~ Defendants 

filed their. motion f' or summary j 4dgipent ()ll May 17 ,: 2Q 1_9. fit · opposition to the .modem, plaintiff 

subi:nitfed.the a{fiqavi( of. PaqJ Liu, M.D. Among other things~ he stated in.his affidavit that-it.was 
:' . 

a.deviation from the. standard of care foniefertdant I-Ieidi E. Godoy; n:o .. ,.to :rely on the ';;imbiguous . . 

pathology-report to di~g~ose ovarian Ci,lncer .. He asserted that'Dr. Godo.y_dej)~t~<l frcm1 accepted 

s~dards of g;yn~ological oncology by·failing to obtain the,necessary clinical and ima~ing __ studies 

to be. used in-correlation 'with the · pathology reporno diagnose ovarlfill: c~twer (see Affidavit in 

S'upp~rt of Motion, ,Exhib,it Oat Expert Affidavit ~:20). He.furtheJ; assertedJh~t she. should have 

·nobta,iq.[edJthe.ne~S$aryCQnsults or orc:for·the propenests'to rule ·out mesotheHoma" and departed. 

fr.om acceptable standards of.care in nbt doing_so (!fh 147). Astiote~ aboy~, the Court. executed a 

D¢cisiciri and Order re~p lying-defendant~! ·~otion for sqmmazyjudg_mep,t :on D¢cember 4, 2019; it 

was uploaded to the e:-filing .system on Decemher 6, i'o 19~ 

Oh January-· 7 ~ · 2020, appto}:(hnat~ly two inoilths before trial, :plaintiff served,. a First 

Sµppkiro:.i;,ntal Exp~rt Re~ponse.(see:Affidavit:in :support:of iifQtio1;1, Exhibit S). The res~onseadded 

infonnatio~astc;, Dr. Liu'sexpectedexperttestimony (see_id. at 19-27)?.as well as informatjort with. 

respect to the expected testimony of two qther .expeI,ts> Dr . .flenry L. Pass· and. Dr .. Den~. Rassias. 

ay Ietter:dat~d J~rtwrry 24, .2020:·defendarits, ~oun~el objecied :to)he s~pJ?lemental. expertre.sponse 

as· untimely and in violation 'of the Thfrd· Judicial District Expert. Dis~losute' Rule. requiring: 

·permission of-the Court before servingsupplet:n~ntal expert disclosure. 'Defend~t$ thereafter filed .. 
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·Preliminarily~ the-Court notes th~t,Jn opposition. to t4e moti~n~·-plain~tff has '-Yithtjtawn .the 

sµpplemental opinions of Pr; i>a~~ ap.d Dr . . &as:,ias· a,s set. forth in the First. Supplemental. Expert 

Response and.:"any op}nions as-.to the.:alleg~d neg~igence .as. to Dr. McElrath.and Dr. Kredentser" 

(Affmi1atioif in_ Opposition ·t13.-4). As such.,. d¢fendants' motion is-denied-as. inootinasmuch as j~ 

~eeks. r¢1ief with respect to -those as~ec.ts .of plaintiffs First -Supplemental Expert· Re.sponse; 

With respect to plaintiff' ~ .. suppI:em~nta:tiori. of the ¢x_pected testiino·ny-.and opinio_ils of Dr. . . . 

-~iu; tpe p~11,ies app~ar to.:agree thai the supplemental..discJosure,.for the rn,ost part~-"'iµirrors'·' th~ 

opinions.contained in th~ affidavit of Dr. Liu that.was submittedin oppositionto defendants'· motion 

fot.summaryjudgment (Affid~vit in StipportofMotiori ~m 21,'.~:J) .. Intheirri19t~onJ def~nd_a,nis ~gue 

that plajn,tiff s supplemental disclosur~ ,nust _pevel;th('less .be • stricken because· it -is· untimely, as 

plaintiff knew of the ·additional ~p1nfons in July :2019. (when ·plaintiff filed her opposition to 

defendant's motion· for .swrun~Judgment) y~t w~ited to :Serve s,upplemental expc;,rt disclqsur~ u_nt_U 

there wer~ les~. than two. months· before trial, .and beca.u~~ plaintiff failed to obtain:p_ennission of the 

Court before--servin~: the supplernentai disclosure. Defen4ants .also argue-that, with ·r¢spect to Dr. 

Liu's expert dlsclo·$1.µ:e, they ate.prejudiced by ~he d()lay b~cause, "although much of it ls v_erbatim 

from Dr; Liu's · e?C,pert: affidavit, the pfajntiff· attempts to add a ise~min_~ly· new alleg;ition of 

negH~ence, that fluid-cytology 'should not be. relied on tq ·diagno$e either· ov~ian ·c;an¢er _or 

meso,heHoma"'(AffidavJj.iJI Sµppo~ of Motion iP-3). 

Upon revjew; defendants~· m.otion is denied. The-Court discerns no prejudi'ce arisiflg· from. 

_plaintifPs d~lay in- servin~fthe· ,supplemental drsclosure-with respect to Dr. Liu.: Oefenqants: were 

.:made.aware ofthe~uJ.k of the ~dd.ition~l opinio.r,is of Dr. ~iq.in July2019 w.li~n. plaintifrs.qp~osition_. 

to their motion was ·m~d. The.Court declines_ defendants' :invitation to find preJ:uclice·.based soleiy· 
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on the fact:t~afplaj'ntiff did ·:iro.t formally ·se.r:y.~ s:1+pplei1.1:::n.tal discl~s.we .until Jail_uary Z020, or on the 

fac.t...that _plaintiff did not obtain .Coort·_permissiein :before. servi1'g supplerilentai dis~losur¢. In 

--addition,, as :plairtti:{I's origin~ ·¢xpert disclp_stire,arid Di·. L_iu'·s affidavit make._.it clear that plaintiff 

e~peci;s ~o offer ~xpert opiriipn·testimQny with respect.to the adequacy ofthe--tests performed in 

·diagnosing decedent's cancer; the Court does not find. it prejudicial to_ defenqa.nfs ·for pl~iiti_tf to 

advise that her exj)erhvoul~ 9ffer an,opinlo.n that ''the StaIJdard of.c~·i$ to.obtain a.tissue bfopsy 

of the abn.onnality -rather than si'mply relyin~ -on :fluid cytologyt even· asstuning th~t this is a n~}V 

opinion that was not disclosed earlier (Affidavit in S\lpport of.lv.totion,. Exhibi_t S, a~ 22). Th.e Court. 

disagree~ with. defenq;mts' char£1;cteriz~tion of this part of plaintiff:s supplemental disclosure· as 

making ~ new al.legation of ilegligence. .The-Court also finds that plaititi ff has offetecl a,reasonable 

·explanation tor the delay,_pamely, thatshe:waited to _serye the su:pplementaldisclo$ur~ µntil.aftcr.the 

Court d_ecidecl d¢f~ndants t swnmazy· judgment motion because·· the disclosure Would have been 

unnecess~ry· ifthe Court had granted'the motion. Under these·cfrcumstan~es~ the Co:i,111:do~s not fincl 

that-the-relief sought. 1,y. defend~~s is· ~atranted and clenies defen4Mts • motion in its e,:itirety (see 

McCo]gan v Brewer, 84 AD34 at 1576;· compare_ Dombrowski v Moote,.299. AD2d 949,.950-951 

[4th D.ept.200~]). 

Accordingly~ it is· hereby 

ORDE~O 1hat defendants':motion is denied. 

The-foregoinir c.onstitutes the. Deds"iqn and Order of the ~url;. 
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SO o·RDERED AND ADJUDGED 

ENTE~-

Dated: Alb~ny, N~w York 
Februaty/¥io20 

o · _. James_ H. Ferreira 
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ih.1$}ilstic·~ of the Suprem.e -C.?U~. 

·Papers Cons1dered: 

1. Notice of Motion, i;late.d February-4, 1020; 
2. Affidavit in Support by KathieeQ M. Ry~, Esq.~_ sw9m to ·Febniary-4, 2020, with 

attached -~xhj bits; 
). Affimiation in Oppositiop. ~Y Amber Wright~ .EsqH_dat~d February 7, 2020; and 
4. Affidavit in Reply by Kathleen M. Ryan, Esq.,_ swom.:_to.Fepruary ·1-2, 4020·. 

7 

7 of 7 

[* 7]


