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STATE OF NEW. YORK
SUPREME COURT COUNTY OF ALBANY

Isabel M. Mayer, Individually, and as
Executrix of the Estate of Louise Mahan, . _
Plaintiff, DECISION & ORDER
Index No.: 904543-16.
RJINo.: 01-16-123182
-against-

Heidi E. Godoy, D.O., Timothy J. McElrath,
M.D., Daniel C. Kredentser, M.D. and Women’s
Cancer Care Associates, LLC,

Defendants,

(Supreme Court, Albany County, Motion Term)

APPEARANCES:  Amber Wright, Esq.
Powers-& Santola, LLP
Attorneys for Plaintiff
100 Great Qaks Boulevard, Suite 123
Albany, New York 12203

Kathleen M, Ryai, Esq,

Thorn, Gershon, Tymahn & Bonanni, LLP
Attorneys for Defendants.

5 Wemnbly Coutt, PO, Box 15054
Albany, New York 12212

HON. JAMES H. FERREIRA, Acting Justice:

In this medical malpractice/wrotigful death action, plaintiff seeks.damages arising from the
death of her sister, Louise Mahan (hereinafter decedent), on j,anuar_y 24,2017. Specifically, plaintiff
allegesthatdefendants failed to propely evaluaté, diagnose and treat decedént from November 2014
'to August 2015, including by misdiagnosing her with a gynecological malignancy and failing to
diagnose her with mesothelioma of the left lung. Plaintiff alleges causes of action sounding in

medical malpractice, lack of informed consent.and wrongful deéath. A juty trial in this matter is
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scheduled to commence on March 2, 2020. By Degision and Order dated December-4, 2019, the
Court-granted defendants’ motion for summary judgment only inasmuch as thé Court dismissed
plaintiff’s ¢laim of lack of informed consent and dismissed plaintiff’s.claims arising from treatment

provided to decedent by defendants Timothy J. McElrath, M.D., and Daniel C, Kredentser, M.D.

The Court 6thérwise denied the motion,

Presently pending before the Court is amotion by defendants seeking an order; pursuant to
CPLR 3126 and CPLR 3101(d), striking plaintiff*s Fitst Supplemierital Expert Disclosure and any
opinions rqgarding the alleged negligence of Di. McElrath and Dr. Kredentser and prohibiting
plaintiff from offering expert proof at trial as to the opinions in the supplemented disclosure.
Plaintiff opposes the motion and defendants have submitted a reply.

CPLR .3101(2) provides. that there “shal]l be full disclosure of all matter material and
necessary in the prosecution or defense of an action.” With respect to the disclosure of experts,
CPLR 3101 (d)(1)(i) states; in relevarit.part:

“Upon request, each party shall identify each person-whom the paity expects to call
as-an expert witneéss at trial and shall disclose in reasoriable detail the subject matter
on which each expert is expected to testify; the substance of the facts.and opinions.
on which each expert is expected to testify, the qualiﬁcaﬁcms of each expert witness.
and a summary of the-grounds for each expert’s opinion. However, where a party for
good cause shown retdins an expert an insufficient penod of tirtie before the
commencement of ‘trial. to_ give appropriate notice thereof, -the party shall not
thereupon be precluded from introducing the expert’s testimony at the trial solely on
grounds of noncompliance with this paragraph: In that instatice, upon motion of any
party, made before or at trial, or on its own initiative, the court may make whatever
order'may be just.™!

Mn addition, the.Third Judicial District Expert Disclosure Rule provides: “Except as othierwise directed by
the Court, a party who has‘the butden of proof on a claim, cause of action, damage or defense shall serve its response
t0 an'expert denand pursiant to CPLR 310 [(d) on or before the. filing of the Note: of lssue Such party has until the
filing ¢fthe Note'of Issue to serve such response regardless of how early the demand is made Any opposing party
shiall setve its dnswering response pursuant to CPLR 3101(d) within 60 days.after the fi ]mg of the Note of Issue. Any
atnended or stipplernental expert disclosure shall be.allowed only with the permission of the Court. Unless the'Court
directs otherwise, a party who fiils to comply with this rule i3 precluded from offering the testimany and opinions of
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This expert disclosure rule is “intended to provide-timely disclosure of expert witness/information
between parties for the purpose.of adequate and thorough trial preparation” (Silverbere Community
Gen, Hosp. of Sullivan County, 290 AD2d 788, 788 [3d Dept 2002]). “[A] trial court has discretion
to. preclude:-expert testimony for failure to reasonably comply- with the statute . . [but blefore
imposing the drastic remedy of preclusion, thé court mist consider the reasons for the delay and

whether or not the failurg to disclose was intentional” (id. at 788-789; see McColgan v Brewer; 84

AD3d 1573, 1576.[3d Dept 2011])..

The papers before the Court reflect the following facts relevant to this motion. This action
was ¢ommenced in.August 2016. Tn Qctober 2016, defendants served.a demand seeking expert
witdess information. Plaintiff served aresponse to this demand in Qc¢tober2017 stating that, to date,
she had not retained any experts and that she “reserves the right to-amend and/or supplement her
response™ to the demand (Affidavit in Sinpoi:t of Motion, Exhibit G, at 2). Ii-February:2019;
plaintiff served a Supplemental ‘Response to Demand for Expert Witness Informiation (seg id.,
Exhibit H). She indicated that she may-call a gynecologic oncologist? totestify at trial. Among othier
things, plaintiff stated that the expert would provide an opirion as to the “failed diagnosis of
meSothelioma’ and “the reasoris why [decedeiit’s] mesothélioma should have been diagnosed earlier
than it was” (id. .at 3-4). Plaintiff specified that the expert would tes_tif)_f; among other things, that.
defendants “failed :to .appreciate. the si_gpiﬁcance of [a] ‘pathology repoit and _ﬁndings of the
malignancy as being of mesothelial origin” and deviated from good and acceptable medical and

gynecological oncology practice in failing to. obtain MRIs, PET 'scans, ultrasounds; lung biopsies

the expert for whom a timely response has:not been given.”
2 plaintiff did not disclose the identity of the expert as permitted by CPLR 3101 (d){1(i).
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(surgical and rion-surgical), ot blood tests speciﬁcail’jf to rule -out mesothelioma prior-fo starting
treatment for a.malignant neoplasm ovary™ (id. at 8, 10). Plaintiffalso stated that the expert would
provide an.opinion that defendants committed inedical negligerice By, ‘anmong other fhir[gs,' “failing
ta.order a biopsy of plaintiff’s decedent’s left lung in a titmely manner” (id. at.17).

Plaintiff filed anote of issue and cen’}ﬁcate of readiness on February 28, 2019, Defendants
filed their motion for sumthary judgment on May 17, 2019. Ti-opposition to the motion, plaintiff”
submitted the affidavit of Paul Liu, M.D., Amang other things, he stated in'his affidavit that it was
a.deviation from the standard of care for defendant Heidi E. Godoy; D.O., to tely on the ambiguous
pathology report to diag'nose ovatian c¢ancer. He assefted that Dr. Godoy departed from accept'ec[
standards of gynecological oncology by failing to obtain the necessary clinical and imaging studies
to be-used in-correlation with the pathology report to diagnose: ovarian cancer (gee Affidavit in
Support of Motion, Exhibit O at Expert Affidavit 4,20). He.further asserted that she should have
“obtain[ed] the necessary consults or order the proper tests to rule but mesdthelioma” and departed
from acceptable staridards of care-in not doing so (id. § 47). Asnoted aboye, the Cotirt execiited a
Decision and Qrder resolving defendants! motion for summary judgment on December 4, 2019; it
was uploaded to the e-filing system ori December 6, 2019.

On Jarivary 7, 2020, approximately two months before trial, -plaintiff served a First
Supplemental Expert Response (see Affidavitin Supportof Motion, Exhibit S). The response added
information as to Dr. Liu’s expected expert testimony (see id. at 19-27), as well as informatiori with.
Tespect to thie-expécted testimony of two other éxperts, Dr. Henry L. Pass and Dr. Detinis Rassias,
By letter-dated January 24, 2020, deféndants’ counsel objected to.the supplemental expertresponse
as untimely and in violation ‘of the Third Judicial District Expert. Disclosure Rule requiring
‘permission of the Couit before serving supplemental expert disclosure. ‘Defendants thereafter filed.
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the instant motion.

Preliminarily, the Court notes that, in opposition to the motion, plaintiff has withdrawn the
supplemental opinions of Dr: Pass and Dr. Rassias as set forth in the First Supplemental Expert
Response and.“any opinions as to the alleged negligence #s. to Dr, MeElrath and Dr. Kredentser”
(AEMatioﬁ'irx_ Opposition §§ 3-4). As such, defendants’ motion is denied as moot inasmuch as it
seeks.relief with respect to those aspects of plaintiff’s First Supplemental Expert Response.

With respect to plaintifi’s supplementation of the expected téstimony-and opinions of Dr.
Liu; the patties appear to-agree that the supplemental disclosure, for the most part, “mirrors” the
opinions contained inthe affidavit of Dr. Liu that wassubmitted in opposition to defendants* motion
for sumimaty judgment (Affidavit in Suppoit of Motiofi 7 21,33), Inrtheir totion, defendants argise
that plaintiff’s supplementa! disclosure must nevertheless be-stricken because' it is untimely, as
plaintiff knew of the additional opinions in July 2019 (when plaintiff filed her opposition to
defendant’s motioh for summary judgment) yet waited to sérve supplemental expert disclosure until
there were less than two months before trial, and because plaintiff failed to obtainpermission of the
Court'before--serv-ing_: the supplemental disclosute. Defe'ncfants also-argue that, with réspect ta Dr,
Liw’s expétt disclosute, they are prejudiced by the delay because, “although much of it is verbatim
from Dr. Liv's  expert. affidavit, the pléintiff -attempts to add a‘seemingly new allegation of
neg]igence, that fluid cytology should not be relied on to diagnosé either ovarian -can¢er or
mesothelioma” (Affidavit in Support of Motion 9 33).

Upon review, defendants? motien is-denied. The Court discerns no prejud{be atising from

plaintiff’s delay in serving the supplemenital disclosuré with respeét to Dr; Liu, Defendants were

‘made aware of thebulk of the additional opinionis of Dr. Liv in July 2019 when plaintiff’s. opposition.

to their motion was filed. The:Court declines defendants’ invitation to find prejudice based solely
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on the fact that plaintiff did ot formally setve supplemental disclosufe until January 2020, or on tlie
fact.that plaintiff did not obtain Court permission before. serving sipplemental disclosuré, In
-addifion, as plaintiff’s original expért discl osure-and Dr, Liu’s affidavit make.it clear that plaintiff
expects to offer expert opinion testimony with respect.to the adequacy of the tests performed in
diagnosing decedent’s cancer, the Court doés not find. it prejudicial 10 defendants Tor plaiitiff to
advise that her expért would offer an opinioh that “the standard of care is to-obtain a tissue biopsy
of the abnormality rather than simply relying on fluid cytology,™even assuming that this is a new
opinion that was not disclosed earlier (Affidavit in Support of Motion, Exhibit S, at 22). The Coutt.
disagrees with defendants” characterization of this part of plaintiff's supplemental disclosure as
making-a new allegation of hegligence. The Court also finds that plaihﬁff‘ has offered a.réasonable
explanation for the delay, namely, that she'waited to-serve the supplementaldisclosure until after the
Court decided defendants’ summary judgment motion because: the disclosure would have been
unnecessary if the Court had granted the motion. Under these circumstances, the Court does not find
that the relief sought by defendants is warranted and denies defendants’ motion in its entirety (see

MeColgan v Brewer, 84 AD3d at 1576; compare Dombrowski v Moote, 299 AD2d 949, 950-951

[4th Dept.2002]).
Accordingly, it is hereby
ORDERED that defendants® motion is:denied.

The foregoing constitutes the Decision and Order of the Cout.
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SO ORDERED-AND ADJUDGED

ENTER.

Dated: Albany, New York
February/}2020

James H. Ferre1ra
ng Justice of the Supreme-Court

Papers Considered;

" b

Notice of Motion, dated February 4, 2020;

2. Affidavit in Support by Kathleen M. Ryan, Esq., sworn to February-4, 2020, with
attached exhibits;

Affirmation in Opposition by Amber Wright, Esq,, dated February 7, 2020; and

4, Affidavit in Reply by Kathleén M., Ryan, Esq., $worr to February 12, 2020.
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