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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 60 

'"'"""'""··-~"·"~~y"'""M""."'"'"M"'-~""'""'~--~. --.X 

WELLS FARGO BANK, NATIONAL ASSOCIATION, U.S. 
BANK NATIONAL ASSOCIATION, THE BANK OF :NEW 
YORK MELLON, Tilli BANK OF NEW YORK MELLON 
TRUST COl\-APANY, N,A,, WILMINGTON TRUST, 
NATIONAL ASSOCIATION~ HSBC BANX. USA, N.A,, 
DEUTSCHE BANK NATIONAL TRUST COMPANY (as 
Trustees, Indenture Trustoos, Securities Adntmistrators, Paying 
Agents, and/or Calculation Agents of Certain .Residential 
Mortgage~ Backed Secu.rltizatkm Trusts), · 

Pmtioners, 

For Judicial Jmtructious under CPLR Article 77 on the 
Adrni.nistmtlon and Distribution of a Settlement Payment, 

HON. MARCY S. FRIED.MAN: 

MOTION SEQ, NO, ........... ... .. JJOl····""""'" 

DECISION AND ORDER 

The following e~6Jed documents, listed by NYSCEF document number (Motion O(ll) rn, 30, 3 l, 32, 33, 44, 50, 
s1, .n, 53, ss, 66, 01, 6a, 69, 10, 11, n, n, 74, 76, 1s, 79, so, u. s2, 83, 84, ss, M, s1, ss, 89, 90~ 91$ 92, 93, 
94, 95, 96, 97, 98, 99, 100,.101, 102, 10.3, 104, 105, W6, l 17, 118, 120, !21, 122, 123, I24, 12S, 126, 128, 129, 
130,131, 1.32, 133, l3S, 136, 137, 13S, 139,140,141: 144,147,148, 1491 150j 151,152,153, 154, 155, 156, 159, 
160, 161, 162, 163, 165, 166, 167, 168, 169, 171, 176, J 77, 178, 119,· 180, 187, 188, 191,200,201,202, 20.3, 204, 
20S,206,207,208,209,210,211 1 212t213,226,399,400,413,414,415,4S6,515,Sl6,S17,51S,519,520,521, 
S22,S23,S24,52S,S26,527,528,5291 530,53l,532,533,S34,53S,536,537,538,S39,S40,54!,S42t543,544, 
S4S,S46,547,548,549;5S0,551,5521 553,554,555,5S6,557,558,SS9,560,S6l,S62,S76,577,S78, 579,580, 
SS1,582,S83,584,585,586,5S7,5881 5891 590,591,592,593,594,S95,596,597,59S,S99,600,601,602,603, 
604,605,606,607,608, 609,610, 611j 612,613,614,615, 616~ 617,618,619,620,621,622,623,624,625,626, 
627,62St629,630,631 1 632,633,634J635,636,637,638,639,6401 641,.644,64S,646,647,648,649,650,651, 
6S21 653,654,655,6561 6S7,658,659, 660,661,662,663,664,6651 666,667,675,687,688,689,690,691,692, 
693,694,695,696,698, 699,700,701, 702: 703,704,705,706,707, 708,709,717,718,719, 720,·721, 722;723, 
724,725,726. 727,728, 729,730,731,7321 733,734, 735,736,7371738,739, 740,741,742,743,744,745, 746, 
747, 748, 749, no, ni', 1s2, 753, 7.54, 7551 756, 1s1, 1ss, 759, 7621 763, 764, 765, 766, 767, 769, no, 111, 112, 
792 

were road on thfa petition to/for JUDICIAL INSTRUCTIONS 
.................................. ...... •.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•:•:•:•:•:•:• .... ..................................... , .-.-.-.-.•.•······································································· ... ··•••••············ 

Petitioners, the Trustees and payment ruiministrators (the Trustees) of more than 250 

residential mortgage~backed securities (R.\i:tBS) T.ru..sts (the Settlement Trusts or Trusts), 

commenced this special proceeding, pursuant to CPLR Article 77, for judicial instructions 

regarding the distribution of a $4,5 billion Settlement Payment ma.de by JPMorgan Chase & Co. 
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(lPMorgan) to the Trustees. In a prior.Article 77 proceeding this cm.U't approved the Trustees~ 

acceptance of a Settlement Agreement~ dated as of November 15s 2013 and modified as of July 

29~ 2014 (the Settlement Agreement or SettlemenO~ which covered claims against JPM?rgan 

Chase & Co, as securltizer and servicer of the Settlement Trusts, (See Matter _ _ofU,S,_Bfillk N.A, 

fy __ ff4~tru .. H9m~ . .lAl&l.S..~ .9f.~Qijt,Q.g], 2015 NY Slip Op 32846·{U)~ 2016 \¥L 9110399 [Sup 

Ct~ N:{ County~ Aug. 12s 2016] [JPMorgan IJ,)1 The Settlement Agreemen~ provided for a 

portion of the $4.5 billion Settl~ment Payment (the Trust's Allocable Share or the Share) to be 

transferred to each Settlement Trusts and then distributed by petitioners to the holders of 

certificates or other securities issued by the Trusts ( certificateholders ). (Petition ,: 1.) 

The Settlement was negotiated by JPMorgan and a group of institutional investors that 

together hold a significant percentage of the certificates issued by the Trusts (the Institutional 

Investors). The Institutional Investors$ other certificateholders in the Settlement Trusts, and 

Ambac Assurance Corporation (Alnbac)~ the certificate insuret for certain Settlement Tnmts, 

have appeared as respondents in th.is proceeding, seeking to be heard on the methodology to be 

used in distributing the SettJm:nent Payrnent2 

i Although D.S. Bank was the first nooned petitioner in JPMorgan 1 and Wells Fargo is the f:srst named petitioner in 
the lnerant procoodmg, the trustees in. the prior and current proceeding are the same, with the exception that Law 
Debe11tw'e Truat Company of New York was a petitioner only in the pri~ proceeding. 

2 Respondent.a that have appeared in this proceeding include: American General Life Imi:uronce Company$ American 
Home Assurance Company, Lexington Insurance Co~pany$ National Union Fi.re Insurance Company of Pittsburgh, 
Pa,, The United States Life Insurance Company in the City of New York, The Variable Annuity Life Insurance 
Compruiy (togelher, AIG); AEGON USA Investment Management, LLC, BlackRock F:lnandal Mruta.gement, Inc., 
Cascade Investment, LLC, the Federal Ho:me Loan Bank of Atlantas the Federal Home Loan Mortgage Corporation 
(Freddie Mac), the Federal Nn.tional Mor!gage Association (Fannie Mae), Goldman Sachs Asset Management L.P., 
Voya lnveatmen.t Management LLC, Invesco Adviseni, Inc.~ Kore Advisors, LP., Metropolitan Life Insurance 
Company, Pacific Investment Management Company LLC, Teachers Insurance and Annuity Association of 
America, the TCW Group, Inc,, Thrivent Finam::ial for Lutherans$ Western Asset Matiagement Company · 
(collectively, together with AIG, referred to as the Inmtutional investors); Nover Ventures, LLC (Nover); Tilden 
Park lnveattnent Master Fund LP, Tilden Park Manag~ment I LLC and Tilden Park Capital Management LP, on 
behalf of themselves and their oovfaory clients (together, Tilden Park); HBK Master Fund LP. (HBK); Olifant 
Fund; Ltd., FYI Ltd,, and F'FI Fund Ltd, (together, OHfant); Poetic Holdings VI LLC, Poetic Holdings VII LLC, and 
Prophet Mortgage Opportunities LP (together, Poetic & Prophet); OW Partners LP (OW); Ellington Management 
Group L,LC. (Ellington); D.E. Shaw Refraction Portfolios, L.L,C. (D.E. Shaw}; Axonic Capital LLC (Axonic); 
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The Petition mises a series of issues concerning the admmistration and distribution of the 

Settlement Payment on which the T:rustees seek judicial instruction, According to the Trustees, 

Settlement Payment m1d the amount of the Settlement Payment and the amount that each cfom.~ 

receives/' as wen as ~~hich classes of certificates are ¥1-'ritten up as a result of the distribution of 

the Settlement Payment~ the amount of such writettups, and, ultimately~ the resulting certificate 

principal balances of the affected classes.u (Petition~! 8.) 

As explained by the Trustees, u[ e Jach certificate generally has, or is assigned, a certificate 

principal balance equal to the total distribution of •principal amouuC such certificate is entitled to 

receive, , , , Certificates cannot receive distributions of principal amount in excess of their 

aggregate or total certificate principal balance.'i (Petitio.n 13.) The Governing Agreements 

contain ''waterfall'~ provisions'that dictate the amounts of principal and interest distributable to 

the different classes of certificates and the order of distribution among the classes. Qd.) The 

Governing Agreements also contain provision.s governit1g ''the allocation of losses realized on 

mortgage loans to specific classes of certificatest and provide that when a. class of certificates is 

allocated a realized loss~ the certificate principal balance for the class must be ~'v..1·itten do'W!l by 

the corresponding amount of such realb··.ed loss," ~ 1 5.) A Trust may, receive a monetary 

Strn.tegos Capital Managcrnen½ LLC (Slrn.tegos); Ambac Assw·m1cc Corporation and the Segregated Account of 
Ambru:: Assurance Corporation (together, Ambac); FT SOF IV Holdings, LLC, Fir Tree Capital Opportunity Master 
Fund, L.P,, and Fir Tree Capital Opportunity Mas~r Fund m, L.P. (together, Fir Tree); and the GMO Opporttmistic 
Income Fund and GMO Global Real Return (US!TS) Fund (together, GMO), By stipulation of aH parties, Assured 
Guaxanty Corp. (Aasured Guaranty), a certificate insurer, was permitted to file an amicmi brief. 

This court;s standing decision permitted only investors with a direct intorost in a Settlement Trust (Le., 
certlficateholdera) to appear with respect to the Trust ~tl~r of W~U~ f~ Bank, N.A., 2018 NY Slip Op 3 l 883 
(V), 2018 WL 3743897 (Sup Ct, NY County, Aug, 7, 2018], ru:ill sub filWl Mitter of Wells Enrru, Bank, N.A, [y 
No:'ie.i: Ventures, LLC], 173 AD3d 626 [1st Dept 2019],) The decision dismissed Poetic & Prophi,t, Nover, HBK, 
and Axonfo M respondents with respect to Settlement Trusts in which they do not own oortfficates, Certain CDO 
and N1M trusts, in which the dismissed respondents have an ownerahip interest, ovrn certificates in Settlement 
Trusts, The trustees for these tru.sts have been substituted for the dismissed reapondents other than Axonic, and have 
advanced ~heir mierest:s, 
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recovery related to a realized ioss previously allocated to the certificates" Most Trust!:! refer to 

increased~ or ~written up/ by the oonount of the subsequent recovery_s~ (Id,~ 7.) · 

A threshold issue in this proceeding is whether~ in distributing the Settlement Payment, 

the Trustees should follow the ·'Write 0 Up First Method't or the HPay First Method.'' Under the 

Write-Up First Method, the certificate principal balances of the affected classes are increased­

Le., written up-before the Settlement Piyment is distributed, Under the Pay Pirst M~thod, the 

Settlement Payment is distributed before the balances are written up. A related issue is whether 

the· Settlement Payment may cause the Trusts to be 11emporarily overcollateral.ized)' where the 

Pay First Method is applied. (Petition, 28.) Other issues h:i'distributing the Settlement Payment 

concern ~~he method for writing up certificate principal balances of previously written down 

certificates, ~1 and "the treatment of certain classes of certificates and loan groups with current 

aggregate certificate balances of zero/~ (Petition ,r 8; Petition, Request for Relief4[ 5.)3 

Resolution of these issues \\-ill require interpretation of the :Settlement Agreement and the 

Governing Agreements for the Trusts. 4 

s Other disputed issues ti.re discussed in the body of thi.s dedsion. The Truitees annex, as Exhibits D through H to 
the Petition, Hsu of the Trusts affected by specifically identified faauea. The parties' position.son the issues are 
briefly summarized in charts that have been provided for the court's convenience, (Charm of Parties' Positions 
[NYSCEF Doc. Nos. 770~ 773J.) The. specific arguments of the parties are addressed at length :l.n their memoranda of 
law. Each appearing party has filed three memoranda---the first, dated September 14, 2018 (Initial Memo.); the 
second, dated September 28, 2018 {Response Memo.); the third, dated October 10> 201'8 (Reply Memo.). . 

lt is noted that where all respondents that have appeared in c-01m.ection with certrun Tru.!!ts have agreed to the 
methodology for dlstrihution, they have mbmitted con.sent judgments applicable to those Trusl:3, which this court 
has approved and which have universally provided that they will have no prooedential value, . 

4 The Gove.ming Agreements genera.lty lndude either a pooling and servicing ngrooment (PSA) or an indenture and 
related sale and servicing agreement (Petition , 2 n 8,) 
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The Trustees seek an instruction~ for the Trusts listed in Exhibit D~ as to whether the 

Allocable Shares for the Trusts should be oom.inistered and distributed using the Pay First 

Method~ the Wrlte«Up First Methods or a different method authorized by this court (Petition~ 

Request for Relief,I 5 [a],) The Trust~es note'th.at ~~[s]ection :3.06 of the Settlement Agreement 

sped.fies two operations th.at rm.mt be performed in connection with the Settlement Payment; (i) 

the distribution. of the Settlement Payment to Certificateholders, and (ii) the writing up of 

certificate principal balances in the amount of the Settlement Payment Wijte~Up." (Petition 1 

21.) They take the position that the Settlement Agreement does not address the order of 

operations-wt iss whether the Settlement Agreement "requires the Petitioners to apply the 

Settlement Payment Write~Up after distribution of the Settlement Payment to Certificateho!ders 

or merely after the Petitioners receive the Settlement Paym~nt but before distribution to ' 

Certificateholders,n (Id.) The Trustees n.rrth.er represent that H[fjor Settlement Trusts vn.th 

Governing Agreements that clearly specify a particular order of operations, . . . (they] are 

required and intend to follow the provisions of the Governing Agreements fo:r such Settlement 

Trusts." ilit., 23.) The Trustees state, however, that the Governing Agreements for the Trusts 

listed on Exhibit D, which exceed 2001 ' 1do not clearly specify whether the Petitioners should use 

the :pay First Method or the WriteNUp First Method in this circumstance/~ (Mt) 

Respondents, in contrast~ claim that the order of operations is in fact addressed by the 

Settlement Agreement and/or the Governing Agreements. Notably, respondents do not claim 

that the Settlement Agreement or any Governing Agreement is ambiguous~ although their 

interpretations of the Agreements markedly differ. For example, Tilden Park argues that ~[t]he 

Settlement Agreement controls all distribution and write-up issues to the extent it purports to do 

sot but that it '"delegates'' the issue of the order of operations to the Governing Agreements ''by 
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emplpying the distribution provisiorn of those agreements applicable to 'subsequent 

contends that some of the Tilden Pmk Trusts clea:rly require the \Vdte-Up First Method, while 

some plainly require the Pay First Method, ~ at 2.)" HBK argues that the Governing 

Agreements for the HBK Trusts unam.biguously require the Pay ,First Method, (HBK Response 

Memo, at 5P 7~9.) Olifant argues that the Governing Agreements for the Olifant Trusts 

unambiguously require the Write~Up First Method, that the Settlement Agreement is consistent 

\Vi.th this method orJ at a minimum, does not require.Pay First, and that the Settlement 

Agreement could not in any event amt:nd the Governing Agreements, (01ifant Initial Memo. at 

2s 9w 1 O; ~esponse Memo, at 4.) The InstiWti.onal Invest9rs contend that ~~e Governing 

Agreements are silent as to the order of operationst that the Settlement Agreement requires the 

Pay First Method? and that the Settlement Agreement accordingly controls. (Institutional 

Investors Initial Memo. at 2; Response Memo. at 5; GMO Initial Memo. at 4~5 uoining 

Institutional Investors~ Memo.].}~ 

As an initial ma.ttert the court rejects certa.m respondents~ contention that 110 claim was 

made in the prior Article 77 proceeding, JPMqrt'.an L that the Settlement Agreement did not 

provide for the Pay First Method~ and that the prior proceeding therefore bars any objection to 

the Pay First Method un.der the res judicata doctrine. ~ Institutional Investors Initial Memo. 

at 6w9,) A.s discussed further below in connection -with the \Vrite~Up Methodology~ JPMcmnm,I 

did not interpret the Settlement Agreement. The issue of whether the Settlement Agreement 

s Given the extent of the briefing, this decision does not purport to summarize every argument made on every issue; 
and does not identify every re:!lpondent that a.dvnnces or supports a particular position on an issue, Evon if not 
discu6sed, an argument:! have been considered. 

[* 6]
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provides for the Pay First or Write~Up First Method doe$~ however~ require interpretation of that 

Agreement~ to which the court ~-

Section 3,06 (a) oft.he Settlement Agreement provides for each Trusts Allocable Share 

of the Settlement Payw.ent to be distributed to investors um accordance with the distribution 

provisions of the Governing Agreements , , , as though [it] -..ws a ~ subsequent recoverf relating 

to principal proceeds available for distribution on the immediately following distribution date.~' 

It is undisputed that sections 3.06 (a) and {b) of the Settlement Agreement are relevant to the 

determination of whet.her the Settlement Ag:re~ment provides for either the Pay First or .\Vrite~Up 

First Method, 

Section 3.06 (a) provides in pertinent part: 

'"Each Trust's Allocable Share shall be deposited into the related 
Trust~ s collection or distribution account pursuant to the tenns of the 
Governing Agreementss for fmther distribution to Inyestors in accordance 
with tlle distribution provisions of the Governing Agreements (twng into 
account the Expert's determination under Section 3,05) as though such 
Allocable Share was a 1subsequent recovery~ relating to principal proceeds 
available for distribution on the immediately follo'Wi11g distribution date 
(provided that if the Governing Agreement for a particular Settlement 
Tm.st does not include the concept of''subsequent recovery~'~ the 
Allocable Share of such Settlement Trust shall be distributed as though it 
was unscheduled. principal ava.Uable for distribution on such immediately 
following distribution date), subject to Section 3.04,~' 

Section J ,06 (b) furtp.er provides in full : 

-~After the distribution of the Allocable Share to a Settlement Trust 
pursuant to Subsection 3.06(.a), the Accepting Trustee for such Settlement 
Trust will apply ( or if another party .is responsible for such function under 
the applicable Gove.ming Agreement \vill use reasonable commercial best 
efforts to cause such party to apply) the amount of the Allocable Share for 
that Settlement .Trust in the reverse order of previously allocated losses, to 
increase the balance of each class of securities ( other than. any class of 
REMIC residual interests) to which such losses have been previously 
a11oca:ted~ but in each case by not more than the ru:nount of such losses 
previously allocated to that class of securities pursllilllt to the Governing 
Agreements, Investors shall not he entitled to payment in respect of -

7 

[* 7]



���������	�
��
������
�����
�������������������� ����������� !"#!$%&'!�()*�+���*������#," -�*��.����()*�+/�&%$'"$%&%&

#�01�,�

interest on the ru11ount of such increases for any interest l'WC.ruai period 
relating to the distribution date on which such increase occurs or any prior 
distribution date, For the avoidance of doubt~ thls Subsectfon 3.06(b) is 
intended only to increase the balances of the related classes of securities~ 
as provided for herein~ and shall not affect the distribution of the 
Settlement Payment provided for in Subsection 3,06(a)/} 

so as to give full merutlng and effect to the material provisions. A reading of the contract should 

not render any portion meaningless. FlU'therj a,cont.ract should be read as a wholes and every part 

will be interpreted 'With reference to the whole; and if possible it wi11 be so interpreted as to give 

[reading the contract '~as a Vfhole to determine its purpose and intenff]; Nationa,l .. Conversion 

Com, v Cedar Bldg. Com,, 23 NY2d 621,625 [1969] [holding that "[a]ll parts of an agreement 

are to be reconciled~ if possible~ in order to avoid inconsistencf~],) "Courts 'may not by 

construction add or excise terms~ nor distort the meruti.ng of those used and thereby make a new 

contract for the parties under the guise of interpreting the writing. t ~• (M@n~r Qf Banos [ v Rheas 

~ .. Qhui.n;tmQt1..Q.ftl.J!;l.N~1v..Y.grJ.s . .Ci.b'.J-fg~1 .. A'l!fuih 25 NY3d 266~ 287 [2015]~ quoting Y~m:!9.r!:! 

I ©.4.4x.A~m:x .. , .~_ij __ M&.Y.ijQJl.R~ijlfy_, CQ.i, 1 NY3d 4703 475.[2004].) ''ln.1portantly, too, courts 

should 8aim (for] a practical interpretation of the expressions of the parties to the end that there 

be a realization of [their] reasonable expectations. m (M;atter of Banos. 25 NY~d at 287' [ quoting 

In additions the detenn:ination of whether a contract is ambiguous is one oflaw to be 

resolved by the court. {tdM~:t9.f.Yi.aj}~~LY..§.0QJ;~-~~r.~ .. G.91.i 86 NY2d 5439 548 [1995]; 

W.W.W._Assocs". fuc.,77 NY2d at 162.) The court should determine from contractual language, 

8 
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66 NY2d 570~ 573 [1986],) m Ambiguity in a contract arises when the co.m:.ract~ read as a whole~ 

fails to disclose its purpose and the parties~ intene or where its terms are subject to more trum 

one reasonable interp.retation,s~ •dJmy~-~™-·Am. Q9rp,_v Nationa!Union Fire_Ins, Co._of 

Pittsburgh, Pa.~ 25 NY3d 675; 680 [2015] [internal quotation marks and citations omitted]; 

Chimart Assocs.3 66 NY2d at 573 [ambiguity exists where '61-he agreement on it.s face is 

reasonably susceptible of more than one interpretation3'J.) 

Applying these preceptst the court holds that the Settlement Agreement is not ambiguous 

as to the order of operations, As section 3 ,06 (a) expressly defers to the distribution provisions 

of the Governing Agreements, the Governing Agreements control where they specify the order 

of operatlo.ns3 and ~ie Settlement Agreement controls only where the Governing Agreements do 

not specify such order, The court further holds that the only interpretation to which the 

Settlement Agreement is reasonably susceptible 1s that t11e Settlement Agreement requires 

application of the Pay First Methodf under which the Settlement Payment must be distributed 

prior to the -...vritm.g up of the certificate principal balance. Section 3.06 (a) provides not only for 

-~deposit', of tlie Trusfs Share into the Trust's collection or distribution account, but also for 

"'further distribution to Investors in accordmice 'With the distribution provisions of the Governing 

AgreementsJ' as a "subsequent recovery.0 Section 3.06 (b) addresses the \vritewup of the balance 

of previously written do'Wn classes of certificates. Section 3. 06 (b) thus provides that the Trustee 

will apply the amount of the Share for the Trust in order "to increase the balance of each class of 

securities . .. to which • losses have been previously allocated, .. .3, Section 3.06 (b) also 

expressly pr~wides for the vvrite~up to occur ''aftei~ the distribution pursuant to 3.06 (a). 

Citing the first sentence of section 3.06 (b) that the Trustee will write0 up the balance 

(~[a]fter t11e distribution of the Allocable Share to a Settlement Trust pursuant to Subsection 

9 
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3,06(a)~s~ certain respondents oonrend that the writtHlp fa to occur after the deposit of the Share 

into the Trust account~ and not after distribution of the Settlement Payment to investors, (Nover 

Initial Memo. at 18~20; Ambac Initial Memo. at 8-9,) This contention reads out the language of 

section 3.06 (a) that the Share shall be deposited into the account ~-for further distribution to 

Investors in accordance with the distribution pmv.isjons of the Governing Agreements. , , . s~ 

Moreover$ the last stmtence of 3.06 (b) is inconsistent vvith the contention that the write~up is 

intended to occur before the distribution to inv~stors. This sentence unequivoc.ally states that 

-~subsection 3.06(b) is intended only to increase the [certificate] balances ... ~ and shall not ' 

aff~ct the distribution of the. Settlement Payment provided for in Subsection 3.06(a),n \\1rite~up 

of the balan.ces before distribution of the Settlement Payment would materially affect the 

distribution because it would increase the amounts o:f the Settlement Payment that certain classes 

are entitled to receive and/o:r affect the classes that are entitled to receive a portion of the 

Settlement Payment ~ Petition mi 36~37.) 

Having held that the Settlement Agreement governs the order of operations only if the 

Goventlng Agreements do not specify the order of operations~ the court turns to interpretation of 

th:e Governing Agreements. The Institutional Investors argue tlu:t the Governing Agreements are 

silent as to the order of operations. Most other respondents argue that the order of operations is 

in fact specified in the Governing Agreements for their Trusts~ and that numerous Trusts require 

application of the Write~Up First Methods while some provide for the Pay First Method. As 

discussed further below, the latter respondents demonstrate that the Trusts generally contain 

distribution provisions that specify the order of operations. 

Write~Uu.First Trusts . 
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As to the Write-Up First Tnmts~ the court holds that the distribution p:rovisioilll of the 

determination is in tum governed by the definition of Certificate Principal Balance for the Trusts, 

which provides for the certificate balances to be written up before distribution, (See U Tilden 

Park Initial Memo. at 11.) 

The Pooling and Servicing Agreement for Bear Steams Asset Backed Securities I Trust 

2005AAAQ2 (BSABS 2005NAQ2) c.ontains terms typical of those in PSAs that require application 

of the Write-Up First Method}1 This PSA contains a distribution provision, section 5.04 (a), 

which provides that principal shall be distributed ~~[o]n each Distribution Date/' to the classes in 

the order of priority specified in that section~ s\mtil the Certificate Principal Balance [ of each 

such class] is reduced to zero/' 7 Section 5,04 (a) is~ however, silent, as to whether the vniteNup 

6 Tilden Park holds certificates fu this Truiit and analyzes the provision!! of the Trust's PSA in support of !ts claim 
that the provi:dons require a.ppHcation of the Write~Up Flrat Method. Tilden Park claims that the majority of its 
Trum are governed by PSAs with similar provil:idons, (Tilden Park Initial Memo at 14~ 16, i 4 n 7 (identifying Tilden 
Park Wdte~Up First Trusts],) Trusts with PSA provisions similar to BSABS 2005-AQ2 a.re identified by 
respondents Olifant (Initial Memo, at l, 4 [statinj tha.t all OHfunt 'I'rusts on Exhibit D to the Petition IU'e Write---Up 
First Trusts]); D.E, Shaw (Initial Memo, at 2 [stating that two of its Tru.st5 are Write~Up F.lrst Trusts fur tbe reasons 
set forth by Tilden Park]); Pootic & Prophet (In1tia1 Memo, at 2~5 [identifying the Trusts on Bx, B oo the Initial 
Memo. as Write-Up First Trusts]); Nover (Initial Memo. a.t 14N18 [contending that the Write~Up First Method is the 
only appropriate method and applies to its Trus~ on Exhibit DD; EUington (Initial Memo, at 21-24 [identifying; 

· Ellington Trust GPMF 2006-AR! as a. Write-Up Firnt Trust]); Ambac (R.espon§e Ivlemo, at 2·3 [identifying GPMF 
2005~AR.5 as a Write~Up First Trust],) 

1 Section S.04 (a) provides: · . 
"On each Distribution Date, an amount equal to the Interest Fund!l and Principal Funds fur such 

Distribution Date shall be withdrawn b¥ the Trustee from the Distribution Account and dMributed 
in the following order of priority," Subsection (a) (2) goes on to provide, with rei1pect to principal, 
that for ea.ch Distribution Date, at specified tlrnes and on iiipecified conditions, Principal Funds . 
shall be distributed In the specified Principal Distribution Amount and in the specified order of 
prlority t to specified classes of certificates, which are limited to Class A and Class M Certlffoates 
and rmb0 classes thereof; "until the Certiffoaw Principal Bal!mce thereof is reduced to zero/' 

11 

[* 11]



���������	�
��
������
�����
�������������������� ����������� !"#!$%&'!�()*�+���*������#," -�*��.����()*�+/�&%$'"$%&%&

'%�01�,�

of the Certificate Principal Balance must occur before or after the distribution, Section 5.04 (b) 

Subsequent Recoveriet'i~ the ru.nm.mt of a Reruized Loss is reduced~ the m:nount of such 

Subsequent R~overies 'Win be applied to increase the Certificate Principal Balance ofth.e Class 

of Certificates with the highest payment priority to which Realized Losses have been allocated 

• . .08 Section 5.04 (b) is the \\-nte~up provision, as it is the provision that directs 1te increase of 

the Certificate Principal Balance. This Set,,1:ion too~ however. is silent as to whether the \Vrite-up 

must occur before or after the distribution, 

The order of operations is left to the definition in the PSA of Certificate Principal 

Balance, As stated in this definitio~· Certificate Principal Balance is the balance i,as of any 

Distribution Date~' of the Initial Certificate Principal Balance; plus~ in the case of specified 

certificates~ '~any Subsequent Recoveries added to the Certificate Principal Balance of such 

Certificate[sJ pursuant to Section 5.04 (b)/' less (i) all amounts distributed -~in reduction of the 

Certificate Principal Balance thereof on previous Distribution Dates , .. and (H) any Applied 

~ Section S.04 (b) provides in :full: 
"In addition to the foregoing distributions, with respect to any Subsequent Recoveries, the 

Mast.er Servicer shall deposit such funds into the Protected Accou:nt pursuant to Section 
4, 01 (b )(iii). If, after taklng into acccmnt such Subsequent Recoveries~ the amount of a Realized 
Loss is reduced$ the amount of such Subsequent Recoveries wm be applied to mcre2Se 'the 
Certificate Principal Balance of the Class of Certificate!! with the highest payment priority to 
which Rea~ Losses have been allocated, but not by more than the amount of Realized Losses 
previously allocated to that Class of Certificates pursuant to Section 5,05 ; provided, however, tQ 
the extent that no reductions to a Certifi,:~ Principal Bats.nee of any Class of Certificates 
currently exists as the result of a prior 11Hocation of a Realized Loss~ such Subsequent Recoveries 
will be applied M Excess Spread. The amount of any remaining Sub5eque:nt Recoveries wm be 
applied to increase the Certificttte Principal Balance of the Class of Certificates with the next 
highest payment prlorit)\ up to the amount of such Reali~d Los.sea previously allocated to that 
Cl.ass of Cfil'ti:ficates pursuant to Seetion 5.05~ and so on, Holders. of such Certificates will not be 
entitled to a.ny payment in respect of Current Interest on the amount of such im;:rea,yes for any 
Interest Accrual Period preceding the Distribution Date on which such increaJie Qccurs. Any such 
increases shall be applied to the Certificate Principal Balance of each Certificate of such Class in 
accordance with its respective Percentage Interest." 
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Realized Loss Amounts allocated to such Cert:ifk:ate[s] on previous Distributfoµ Dates,~s9 The 

definition of Certificate Principal Balance thus provides for deduction of payments ofprindpal 

'~on previous Distribution-Dates,H In contra.st~ this definition provides for addition not only of 

previously distributed Subsequent Recoveries but ofuant~ Subsequent Recoveries •~as of any 

Distribution Date.~1 Had the drafters intended to include only previous subsequent recoveries in 

the calculation of Certificate Principal Balance and thereby to delay the vvriteNup of such 

subsequent recov~ries~ they could have done so, as they did for other principal distributions and 

losses. (Tilden.Park Initial Memo. at 14~16; Olifunt Initial Memo. at 2~6; D.E. Shaw Initial 

Memo, at 2 [adopting Tilden Park's arguments]; Poetic & Prophet Initial Memo. at 2-5; Nover 

Initial Memo, at 14~18; DW/Ellington Initial Memo, at 21-24 [for Ellington Trust only]; Ambac 

Response Memo. at 2~3].) 

The court further holds that the provisions of the BSABS 2005~AQ2 PSA and simUar 

PSAs are not reasonably susceptible to a contrary interpretation. The Institutional Investors 

assert that the Governing Agreements for the Exhibit D Trusts are '\iilentn as to1 or do not 

specify, the order of operations. (Institutional Investors Response Memo. at 1 s l 0.) · They 

contrast certain ~•JP AL r~ Trusts, which the Trustees have excluded from Exhibit D. It is 

undisputed·by the Trustees and respondents that the Certificate Principal Balance definition for 

~ The BSABS 2005NAQ2 PSA's deflnltkm of Certificate Principal Balance states in ful!: 
"Certifu;ate Principal Balan~: As to any Certificate ( other th.an the Class CE Certificate!! or any 
Class R Certificate) and as of any Diattibution Dam8 the Initial CertificBte Prl:nelpal .Balance of 
such Ce1titka.te plus, in the case of a Class A Certificate and Class M Certificate, any Sub11equent 
Recoveries added to the Certificate Prlndpai Balance of 5uch Certificate pursuant to Section 
S.04(1, ), leirn the sum of (i) aH amounts distributed with respect to such Certificate in reduction of 
the Certiflcate"Prin.cipa.1 Balance thereofon previom1 Distribution Dates pursuant to Section 5,04, 
and (H) ooy Applied Realiud Loss Amounts allocated to such Certificate on previous Distribution 
Dates. As to the Clas~ CE Certificates mid as of any Distribution Date, an amomat eqwil to the 
Um::erti.flcated Principal Balance of the Class CE Interest." 
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at 11 [emphasis m original]; Sheeren Supp. Aff,, Ex. 22 [NYSCEF Doc, No, 665] [excerpts from 

PSAs for JPALT Trusts excluded from Trustees~ Ex. DJ,) The Certificate Principal Balance 

definition for these Trusts thus does not include Subsequent Recoveries to be distributed on the 

current Distribution Date. The Institutional Investors also point out that the Tmstees have 

excluded from Exhibit D certain Trusts whid1 provide for the WriteuUp First Method by using a 

definition of '~Class Principal Amount'' that is materially similar to the Certificate Principal 

Balance definition.in the BSABS 2005NAQ2 PSA~ except that it also refers to a provision that 

specifically states that the v.rriteMup of the Class Principal Amount will occur "prior to giving 

effect to distributions'~ on the Distribution Date. (Institutional Investors Reply Memo. at 7; 

Second Supplemental Sheeren Aff.~ :Sx. 25 [NYSCEF Doc. No. 741] [excerpts from PSAs for 

Wrlte~Up First Trusts excluded from Trustees' Ex, DJ.) 

The provisions of the BSABS 2005NAQ2 PSA and similar PSAs do not address the order 

of operations as explicitly as the PSAs for t11e JP ALT Trusts or the excluded Write 0 Up First 
< 

·Trnsts, Determination of the timing of the ~te~up for the Tru..qtg with PSAs similar to BSABS 

2005»AQ2 thus requires analysis of the operative provisions of the PSAs} including th~ full 

d~finition of Certificate Principal Balance and the distribution end writeNup provisions. Contrary 

to the Institutional Investors' apparent contention~ however, the need for interpretation of these 

provisions does. not mean that they are silent as to the order of operations, The definition of 

Certificate Principal Balance in these PSA~ expressly provides that ~'any'' Subsequent Recoveries 

are to be added to the b~ance. The Institutional Investors thus do not persuasively contend that 

the definition of Certificate Principal Balance is silent as to 1~ subsequent recoveries are 
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used to increas~f~ the balance. (Response Memo. at 12 [emphasis in original].) Nor is the court 

persuaded by the further contention that the word •·ant~ does not include both current and 

previously distributed Subsequent Recoveries~ or that the wo,td ~·air~ (as opposed to "anf~) fa 

required to convey such meaning, (See Ins11:tutfomtl fu.vgstors Reply Memo. at 7; Oral Argument 

Transcript at 5~6,) 

The court is also unpersuaded by the arguments advanced in support of the claim, made 

by HBK alone, that the BSABS 2005~AQ2 and similar PSAs require t4e P.ay First Method. 

(HBK Initial Memo. at 7~9.) HBK. appears to assert that the ''stru.cture~~ oft.he PSA requires the 

Pay First Method because the distribution prov~sion, section 5,04 (a)~ appears in the PSA before 

the write~up provision, section 5.04 (b)~ and the latter provision refers to '!.fue foregoing 

distributions.'~ (ML at 7; Response Memo, at 971 L) The mere sequence of these provisions 

cannot ,serve to impose an order of operations and$ as held aboves neither section imposes an 

order of operations. Contrary to HBK's further contention, section 5.04 (b) does not specify an 

order of operations by stating that the Certificate Principal Balance will not be written up unless 

or until, Hafter taking into account such Subsequent Recoveries, the amount of a ReaHz.ed Loss is 

reduced .... H Characterizing the reduction of a Realized Loss as a s·condition precedent" to the 

\\Tite0 UPs HBK asserts~ without support, that the Trustee cannot dctennine ifthis condition 

precedent has been met-that is3 the Trustee cann,ot determine if the amount of a Realized Loss 

has been redooed---until after the distribution actually oc-curs. ~ HBK Initial Memo. at 8,) To 

the extent that HBK relies 01:1 section 5.05 in support ofthis contention (see HBK Response 

Memo, at 17)$ such reliru.100 is misplaced, as section 5.05 applies to allocation~ not reduction, of 

realized losses. 
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Nor does HBK offer convincing support for its assertion th.at the \Vrite~Up First M~od 

is not provided for by the definition of Certifk:ate Principal Balance or that thfo definition does 

not reflect a material distinction between Subsequent Recoveries, on the one han~ and prior 

distributions of principal and allocation oflosses on the other, As ,discussed above, the deficitio:n 

of Certificate Principal Balance instructs that ~~any Sub.sequent Recoveries~' be added to the 

balance~ mthout limitation as to when the recoveries are received, while providing for deduction 

from the balance only of principal distributions, and of Applied R~ized Loss Amounts 

allocated, '\m previous Distribution Dates/' HBK posits, Vlithout explanation, that it is 

unnecessary to clarify that the definition of Certificate Principal Balance refers to Subsequent 

Recoveries from previous distribution dates because Subsequent Recoveries a.re ~-a component of 

Applied Realized Losses/' (HBK Response Memo. at 16.) 

In sum~ the court holds that respondents Tilden Park, OHfant, D.E. Shaw, Poetic & 

Prophet~·Nover, Ellington} and Ambac demonstrate that specified Trusts in ·which. they have 

interests Mnta:in provisions substantially similar to the provisions of the BSABS 200S~AQ2 

Tmst"discussed abovej and therefore provide for the application of the WriteNU_p First Method in 

distributing the Settlement Payment. It is noted that although these respondents do not quote 

each Trusfs PSA provisions, respondents that oppose the WriteNUp First Method do not point to 

any material differences in the provisions of the PSAs for the specified Trusts, 

Pav Firi3t Method .. ,:,:•••--~:, ..... ,,, .. ,.•:~.--•········----·--··--

Two respondents iurt.her contend that the Governing Agreements for certain of their 

Exhibit D Trusts provide for application of the Pay First Method in distributing the Settlement 

Payment Tilden Park claims that 24 of the Trusts in which it has an interest are_ Pay First Trusts~ 

while D.E. Shaw claims that two·ofits Trusts are Pay First Trusts. (Tilden Park Initial Memo, at 

16 

[* 16]



���������	�
��
������
�����
�������������������� ����������� !"#!$%&'!�()*�+���*������#," -�*��.����()*�+/�&%$'"$%&%&

'!�01�,�

Trusts fall into four groups, (Tilden Park Initial Memo. at 16~18.) The first, which includes 

BSA.BS 2005~SD2, is governed by a PSA in which the defmition of Certificate Principal Balance 

limits the Subsequent Recoveries to be added to the balance (Le., mitten up) to $~any Subsequent 

Recoveries allocated to such Class on previous Dis1;ribution Dates . . .. ~~rn It is now undisputed' 

that the Pay First Method should be applied to this Trust (See Chart of Parties s Positions 

[NYSCEF Doc. No. 772 at 4],) The court holds that group 1 PSAs ½1th substantially similar 

definitions of Certificate Principal Balance also provide for the Pay First Method. The second 

group cousists of the JPALT Trusts, discussed aboves which were excluded by the Trustees from 

Exhibit D~ as their Governing Agree?µents i1:1ffisputably provide for the Pay First Method. The 

third groups which includes JP ALT 2006wA5, is governed by a .PSA in which the definition of 

Certificate Principal Amount provides for the amount ( or balance) to be increased 0 by the 

amount of Subsequent Recoveries distributed as principal .. . . '~ 11 Tilden contends, and the court 

io The definition of Certificatt, Prlndpal Balance in the PSA for BSABS 2005&SD2 states in full: 
1•~~....s.m.ai Balance: As to any Certil:1cate (other than any Class BN!O 
Certificate or R.esidwtl Certificate) and as of any Dl,tribution Date, the Initial Cmifkate Principal 
Balance of such Certificate, ~•Ii b:!< the sum of (i) ail amounts distributed with respect to such 
Certificate in reduction of the C1:1rtiffoate Principal Balance thereof on previous Distribution Dates 
pursuant to Section 5.04, and (ii) in. the case of any Subordinated Certfficarel any Applied Realized 
Loss Amounts allocated to such Certificate on previous Distribution Dates, nnd increased b.}'. (Hi) 
in the ewe of each such Class of Subordinated Certificates, any Subsequent Recoveries allocated 
to such Class on previous Distribution Dates pursuant t.o Section 5.04-A, References herein to the 
Certificate Principal Balance of a Class of Certificates ahall mean the Certificate Principal 
Balancas of all Certifk:ates in such Class," 

(emphasis in original.) 

11 The definition of Certificate Principal Amount in the PSA for JPAL T 2006~AS state!l in full: 
"Coffiificate Principal Amount: With respect to any Certificate, the Certificate Principal Amount as 
of the Clotiing Date a.-; reduced by all runounts previously distributed on that Certificate in respect 
of principal and the principal portion of any .Realized Losses previously allocated ro that 
Certificate; provided, however, that thi, aggregate Certifkate Principal Amount of each class. of 
Certificates to which Realiz-ed Losses have been allocated shall be increase~ sequentially in the 
priority in which Realized Losses have been allocated, by the amount of. Subsequent Recoveries 
dfatributed as principal to any related class of Certificates, but not by more than the amount of 
Realized Losses previously allocated to :reduce the Certificate Pr:!ncipal A.mount of such class of 
C.ertlflcares." 
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holds ilia~ the Pay First Method is imposed by fue requirement tlmt the Subsequent Recoveries 

have been distributed before the increase. 

The fourth group involves Trusts with Governing Agrooments which~ according to Tilden 

Park, i•reqUU'e a Pay First Method by omitting any explicit method for \1/rlting up certificate 

balances for subsequent recoveries/~ (Tilden Park Initial Memo, at 18.) This group also includes 

the two D.E. Shaw Trusts, (D.E. Shaw Initial Memo, at 1-2,) Tilden Park cites, as an example 

of such a Trust, SAM.I 2006~Alt8. The PSA for this Trust has a definition of Certificate 

Principal Balance which is substantially similar to that for the BSABS 2005-AQ2 Trust in that it 

requires •~any Subsequent Recoveries~$ to be added to the balance pursuant to a specified 

provision in the PSA, section 6,02$ and requires that the balance be reduced by previously 

distributed principal and Applied Realized Loss Amounts. The heading of section 6.02 is 

s~ Allocation of Losses and Subsequent Recoveries on Certificates. '1 The body of the provision 

does not, however, mention Subsequent Recoveries or othe!'\vise address increases in the 

certificate balance, Tilden Park does not persuasively argue that the Governing Agree~ents for 

these Trusts, which are affected by an apparent drafting error, should be regarded as imposing 

the Pay First Method. They also cannot be viewed as imposing the Write»Up First Method, 

given their silence as to the Mite~up mechanics, The court holds1 Jn the absence of a controlling 

provision in the Governing Agreements, that the group four Trusts are governed by the 

Settlement Agreement, which requires application of the Pay First Method, 

Overcollateralization of Pas First Trusts 
• ,,, ••• •••• •• • •• ,,, • •• ,,,,,,,,, •• •••••• • , •••• • , •h• •••••• , --------•, ,, " "",,, •••••••••,,, •• ........ ,.•.•,• 

A further sharply disputed issue is whether the Settlement Payment may create 

overcollatern.lization if the Pay First Method is applied. The Trustees do not explicitly request 

instruction on th.is issue~ but highlight the potential for the Pay First Method to cause the trusts 
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with an overcollateralizatlon structure (OC Trusts) ~'to appear to be temporarily 

overeollaternlized.~~ (Petition 12ij,) Tilden Park and HBK assert that~ under the terms of the 

Governing Agreements for the OC Trusts~ ov~llateralization may occur if the Pay first 

Method is applied~ thus requiring distribution of a portion of the Settlement Payment (the 

Overcollateralization Release Amount) through a different waterfaU than the waterfall for 

distribution of principal. (Tilden Park Response Memo, at 13-15; HBK Response Memo. at 3~4~ 

21~25,) The Institutfomd Investors dispute this interpretation of the Governing Agreements and 

contend thaf, under their terms, distribution of the Settlement Payment \\rill not create 

overcollate.ralization. (Institutional Investors Initial Memo. at 14~18; GMO Initial Memo. at 4-5 

[adoptiug the arguments of the Institutional Investors].) The Institutional Investors also claim 

that if the Settlement Payment were found to cause overcollaternlization, the .result would be 

absurds commercially unreasonable~ or contrary to the reasonable expectations of the investors, 

(Institutional Investors Initial Memo. at 18-20,) Other respondents take the position that the Pay 

First Method should not be applied because it would cause the OC Trusts to appear to be 

temporarily overcollateraliz~d although they are not~ and would result in distribution of the 

Settlement Payment in an absurd or co.mmercia.lly unreasonable manner. (Nover Initial Memo. 

at 20-22; O1ifant Initial Memo, at 1 Owl L) 

As the Trustees explain~ in Trusts with an overcollate.ra.lization. structure, the •'initial 

aggregate mortgage loan balances , , , are greater than the initial aggregate certificate principal 

balances of the Class A~ Class M~ and Class B certificates .. , ," (Petition~[ 25.) The excess of 

aggregate mortgage loan balances over aggregate certificate principal balances is often referred 

to as the '~overcollateralization amo-untn (hL) Where the overoollateralization. amount exceeds a 

specified l&overcollateralizatlon targe~~~1 the an1ount in excess of the ta:rget "constitutes 
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of as principal amount m any given montht (Id. , 26,) The distribution of excess cash.flow is 

made under a watmfall that.differs from the waterfall for principal distributions ood can have 

significant impacts on the dfatrlbuti:ori of the settlement payment~ including distribution of some 

portion of.the settlement payment to junior certificates andt in so.me OC Trusts~ to a certificate 

insurer. (.ML 1, 30, 33.) 

According to the Trustees~ "the Pay First Method may cause the OC Trusts to appear to 

be temporarily overcoUateralized'~ for the following reasons; 

"[T]he overcollateralizatlon amount for a -given distribution date is calculated as 
the excess of the aggregate mortgage loan balances over the pertinent aggregate 
certificate principal balances. The applicable Governing Agreement, provide that 
in determining the amount of the aggregate certificate principal balances for this 
calculation, it should be assumed that all principal funds are being applied as 
principal amount to reduce such balances, The Settlement Payment is treated as 
though it was a subsequent recovery included in principal funds and, as a result~ 
the·~ggregate certificate principal balances are reduced by the amount of the 
Settlement Payment Applying the Pay First Method to the OC Trusts would 
make it appear that the overcollatentlization amount includes the entire amounf of 
the Settlement Payment, because the unchanged aggregate mortgage loan 
balances "fvould exceed the adjusted aggregate certificate principal balances as 
reduce<l by amount of the Settlement Payment,~• 

(Petition 128.) 

The Trustees~ explanation assumes that if the Pay First Method is used~ the 

Overcollateralizatlon Amount--il defined term in the PSAs for the OC Trusts-will be 

calculated based on the reduction of the aggregate certificate principal balances by the amount of 

the Settlement Payment, but \Vitho-ut consideration of the corresponding ,mte~up of such 

balances. Under this sc.e:nario~ the difference between the aggregate mortgage loan balances and 

the aggregate certificate principal balances will increase and could potentially reach a threshold 

for release of the Settlement Payment as excess cash:flow rather than as principal, (ML. irl! 26~ 28,) 
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Respondents truce differing positions on whether the defmition of OvercoHatcralization Amount 

in fact requires both the reduction and the write-up of the aggregate certificate principal bruru1ces 

to be taken into account 

It is undisputed that: the most common variant of the definition of OvercoHaterruization 

1-\mount provides that this amount is cakm1ated as the aggregate principal balance of the Trust~s 

mortgage loans minus the aggregate certificate principal balance (~after taldng into account the 

·payment of principal . . , .'' (~ Institutional Investors Initial Me.mo. at 16~17.)12 

The Institutional Investors contend that the definition of Overcollateralization Amount 

requires the Trustee to "'truce into account' or 'give effect to~ not only the reduction of certificate 

balances associated with the receipt of subsequent recoveries~ but also an equal and offsetting 

in.9:N~'i~ in certificate balances required upon the receipt of subsequent rec.overiesa'~ (Initial 

Memo. at 15 [emphasis in original].) They further contend that1 u[a]s a matter of accountinb ~' 

the Governing Agreements '1state that when subsequent recoveries are distributed, certificate 

balances w:e written filThYl! and YJ-2 by equal and offsetting am.ounts----keeping the trusts~ assets 

aud liabilities in balance,', (Reply M~mo, at 8 [emphasis in original].) According to this 

analysis, ''[t]he level of overcollateralimtion in the trusts would remain unch!mge<l by the 

12 The PSA for BSABS 200S~SD2, a Trust in which both Tilden Park and the Institutional Investors hold 
certificates, sets forth the following definition: 

"OyercoUatera.Uz.ation Amount: With respect to a Group and any Distribution Date, the excess, if 
any. of (1) the aggregate Stated Principal Bala.nee of the Mortgage Loam of a Group u of the last 
day of the related Due Pru-10~ over (ii) the sum of the Certi.flcate .Principal l:lalan"'es of the 
Certificates of a related Group (after taking in.to acoount the payrnoot of prmdpal other than any 
related Extra Principal Distribution Amount on iiuch Certi.fk:ates) on such Distribution Date,'' 

Other vru-iants of the definition of OvercoHateralization Amount are summrufr.ed by the Institutional Investors. 
(Sheeren Aft'., Ex, 14 [NYSCEF Doc. No. 591], and include that the calculation be ma.de "after taking mto account 
the distributions of principal , . :' or "after giving effect to di11tributions of the Principal Distribution Amount to he 
made , ... " Respondents do not claim that other variants of the definition have a .material effect on the meaning of 
Overcollateralization Amount. 
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Settlement Payment~ because overoollateralization cwmot be assessed at some fleeting moment 

' 
during the distribution itself.~> (Initl,al Memo, at 15 [emphasis in original],) 

Tilden Park contends, in cord.rast~ that the requirement in the de:fi.niti.on of 

Overcollateraliza.tion Amount that the payment of principal on the certificates must be :raken into 

account mean.s'that~ 0\vithln the calculation of the overcollateralizatio~ amount for'the 

distribution date that includes the Settlement Payment distribution~ the aggregate certificate 

balance will be g~g~d by the amount of the Settlement Payment.'~ (Tilden Park Response 

Memo. at 14-15 [ernphasis in original].) Ac.cording to Tilden Park$ ~'the overcollateralization 

amount - tb.e difference between the aggregate (unchanged) mortgage loan balances and the 

aggregate (10¼--ered) ,certificate balances -will be raised and may exceed the· overcollateralization 

target , , . t in which event a distribution th.rough the excess cashflow waterfall will be required, 

(Tilden Park Response Memo. at 15.) Both Tilden Park and HBK contend that the 

Overcollateralization Amount definition requires the reduction of aggregate certificate balances 

to account for the payment of principal but does not state that the balances should also take into 

account a \Vrlte~up. (Tilden Park Response Memo. at 16; HBK Response Memo. at 23.) They 

assert th.at the Institutional Investors~ interpretation of the definition to require accounting for the 

'Write-up •~has no basis in the text's of the definition (Tilden Park Response Memo. at 16) or ~1ne 

terms of the[] PSAs/' (HBK Response Memo. at 23.) 

As discussed above3 BSABS 2005~SD2 is a ~ay First Trust in which the Institutional 

Investors and Tilden Park claim ar1 interest. Its waterfall provisions for distribution of interest 

and principalg including subsequent recoveries~ are set forth in PSA section 5.04, Section 5.04 

provides that principal shall be distributed to the classes in the order of priority specified in that 
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of this ·wa.terfoll prrrvision requires the calculation of the Certificate Ptlri.cipal Balance ·of each 

class of certificates prior to the distribution of principal to the various classes, as distribution of 

principal is mtly permitisible to the extent the remaining Certificate Principal Balance for the 

class exceeds zero, 

The BSABS 2005»SD2 definition of Certificate Princ:ipal Balance (quoted in full filmW 

further requires that such balance be "i,tl,!.}reased by , . .. any Subsequent Recoveries allocated (to 

the specified classes-there} classes of subordinated certificates] on previous Distribution Dates 

pursuant to Section 5.04A.~1 (emphasis in original,) The definition by its terms limits any write­

up} for the purpose of calculating the Certificate Principal Balance~ to subsequent recoveries that 

were distributed on prior dates. Under the definition} the Certificate Principal Balance will not 

be increased by the amount of the Settlement Payment. 

Section 5.04A, the ,vrite»up provision in the BSABS 200.5-SD2 PSA, does not include 

such limiting language. Rather, this sectio11 provides in pertinent part: 

••If a Servicer or the Master Servicer receives a Subsequent Recovery in a 
Prepayment Period, it will· be distributed on the following_ Distribution Date in 
accordance with the priorities described under Section S.04(a), Additionally, the 
Certificate Principal Balance of each Class of Subordinated Certificates that had 
been reduced by the allocation of a Realized Loss \1/ill be increased, in order of 
seniority, by the amount of such Subsequent Roooverys but not in excess of the 
Unpaid Applied. Realized Loss Amount for su9h Class immediately prior to that 
Distribution Date." 

is Section :i.04 (a) provides: u0n each °Distribution Date, an amount equal to the Interest Funds and Principru Funds 
with respect to ea.ch Croup for such Dilltribution Date shall be withdrawn by the Paying A.gent from the Distribution 
Account and distributed as directed m accordance with the Remittance R»port for such Distribution Date, in the 
manner set forth in clauses (i), (ii), and (Hi) below." Clause (H) goes on to provide that the Paying Agent shali apply 
the Principal Distribution Amount at specified times, on specified conditions, and in the specified order ofpriorlty, 
with re8pect to specified Groups, contain.mg classes of A, M, and 13 certificates, "until the Certificate Principal 
Balnn.ce of each such Class is reduced to zero." The definition of Principal Funds includes Subsequent Recoveries. 

23 

[* 23]



���������	�
��
������
�����
�������������������� ����������� !"#!$%&'!�()*�+���*������#," -�*��.����()*�+/�&%$'"$%&%&

%,�01�,�

Section 5,04A thus provides that if a Subsequent Recovery is received, it 'Will be distributed 

Subsequent Recovery, 

, No respondent disputes that~ under the te.rrns of the Pay First Trust PSAs~ where a 

Subsequent Recovery is received and distributed so as to reduce the _Certificate Principal Balance 

of a specified class~ the Certificate Principal Balance must be written up in the same amount as 

the amount distributed, although the miteuup may be applied to the balance of a different class. 

Rather1 as discussed above, those respondents that argue for a distributio11 based on 

overcollateralization focus solely on the requirement in the definitio~ of Overcollateralization 

A.mount that the amount be calculated '&after taking into account the payment ofprincipal~n and 

contend that payment of principal is taken into account merely by reducing the certificate 

balance. Their interpretation fails to apply the settled precept that a contract must be read as a 

whole.so as to give meaning to all of its terms. ·~a.~ ... S.§:y1 __ ij4n~, 8 NY3d at 324-25.) The 

interpretation ignores or reads out the. write~up provision of the PSAs3 which requires Subsequent 

Recoveries to be accounted for not just by payment of the amount of the Subsequent Recoveries~ 

but also by write-up of certifi.cate balances in the corresponding amount · Both accounting 

operations are required to take place upon distribution of Subsequent Recoveries. The court 

accordingly holds that ·1aking into ac-0ount payment of principal)' or ''giving effect to the 

distributions'' to be 1nade3 encompasses both a reduction of the balance in the amount of · 

_ principal to be paid out, and an increase of the balance in the amount of the Subsequent 

Recovery to be distributed,14 As Ov~rcollateralization Amount must be calculated based on 

u In a prior Article 77 proceeding involving distrlhu.tion of a settlement payment to Pay First OC Trusts, this Court 
(ScarpuHa, J.) held that a PSA provision that provided fur an overcollmerali.7.etion release was enforceable, (Mg 

· Qf.!2w.k Qf New York Mellon, 56 Mi.sc 3d 210 [Sup Ct, New Yo~ County 2017],} There, the definition of the term. 
Principal Distribution A.mount was determinative of whether there would be an overoollateralimtion release, As 
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Certificate Principal Balruices that have not o~y been reduced tw the Settlement Payment but 

In view of this holding~ the court need not and does not rtiach the contention of 

respom:wnts~ other trum Tilden Park ruid HBK~ that a contraey reading would be commercially 

unreasonable or would be inconsistent with the reasonable expectations ofinvestors.15 It bears 

noting3 howevei\ that~ as explained by the Trustees, overcollate.raliza.tion essentially functions as 

a first~loss position intended to insulate senior c-lasses ftom realized losses and operates ~ a 

credit enhancement for such classes---i.e.8 a cushion against loss. (Se~ Petition, 25.) In OC 

Trusts., amounts are required to be released to certificateholclers under an excess cashflow 

waterfall~ rather than as principal, when a specified overcollateralization target has been met &L, 

fl 25-28.) In vie,v of the losses realized by the Trusts over the years~ "[f]or many of the OC 

Trusts: the overcollateralization target has not been met or exceeded for many years and1 as a 

resu1ti there have been no recent oven:.ollateralizatfon release amounts and no excess cash.flow 

distributions.)' (W... ,r 27.) Treatment of the Settlement Payment in a manner that would cause the 
, 

overcolla.teralizatiou target to be reached~ 'With a resulting distribution of the Payment as excess 

cashflow rather than as principal~ could result in diversion of distributions to junior 

•·•·•·•···•·········································································· ' ' '············•"""" "" ... '. 
Tilden Park acknowledges, that term is not at issue here, That decision fa therefore not relevant to the contractual 
analysis of the different PSA provisions concerning overoollateralizatlon that are at isi!oue in thi!! proce~ding, ~ 
Tilden Park Response Memo. at 16, n 17 [acknowledging that the term analyzed in Bank of New YQrk Mellon ia not 
at i!lsue in this proceeding].) 

ts Some respondents base this contention on the potential for overcoHateraHzation to result in dh1ttibution to junior 
certificateholders, (Nover Iliitial Memo. at20N22; OHfimtinitial Memo. at 11; OHfantResponae Memo. at 16~i7,) 
The Iru,titutional Investon claim that becau!le the OC Tru~ts have sustained. mruisive losses, their initial 
ovemoUateralization has been "substantially or completely exlumsted" (Initial Memo, at 14); that the Settlement 
Paym.en.t will not "come close to reimbursing the trusts for ihe full amount of their prior and future loases" (id. at 
19); and that overcollateraHzation would therefore be a commercially unreasonable fiction, (Reply Memo. at 8; ~ 
W Olifant Initial Memo, at 1 L) 
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certificatelmlders as opposed to payment to senior certificateholdru:s. (Soo id. ,,. 4-5 [ discussing 

the senior-subordinate payment priority structure typical of the Trusts],) 

instructions in the applicable Governing Agreements3 or a different method authorized by the 

court (Petition~ Request for Re1ief15 [bJ.) The Trustees note that the method to be used in 

-µ..'riting up the balances will have an impact on the classes of certificates that are written 1.1p and 

the order in which the ¥.-Tite-up is applied to the various classes for the Trusts listed in Exhibit F, 

(Tut 1f 41 n52.) In particular~ the Trustees point out that while the Settlement Agreement provides 

for the write-up in the reverse order of previously aHocated losses~ some of the Governing 

Agreements for the Exhibit F Trusts provide for the ,Yrite-up to be applied by ~llayment 

priorityt whlc~ may differ from the reverse qrder of previously allocated losses. (kl ,r 50.)16 In 

aclditiont according to the Trustees~ the Governing Agreements for some of the Exhibit F Trusts 

do not contain clear \.Vl"l.te~up instructions. ~ 

The Institutional Investors, among other respondents, contend that the Governing 

Agreements generally contain unambiguous provisions that specify the order in which to apply 

subsequent recovery write-ups, and that, where these write~up provisions cqntlict 'With the 

Settlement Agreement Vllite~u.p provision, the Governing Agreements :must controL TI1ey 

further contend that the Settlement Agreement write-up provision governs only where the 

Governing Agreements are silent. (Institutional Investors Initial Memo. at 23u24; GMO Initial 

rn For example~ according to the Tn.1stees, for some Trnsm the losses may be allocated sequentially, while the 
Governing Agreements may require subsequent reoovery writeuups to be applied on a pro rata basis among clusea 
of Cl.ass A certificates: (Petition 1 .50,) 
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Memo, at 3-4; Nover Icitiru Memo. at 2,) Tilden Park~ among other respondents~ argues that the 

Settlement Agreement \¥rluH.lp provision controls where it conflicts with the Governing 

Agreements,· (Tilden Pru-k Initial Memo, at 2~ 5-10; D,E, Shaw Initial Memo, at 1 Doming in 

Tilden Park~s Memo,]; Strategos Initial Memo, at 2 Doming m Tilden Park's Memo.]; 

DW/EHington Initial Memo. at 4.) 

In support of their claim that the Settlement Agreement write-up provision. riontro1si the 

latter respondent.s contend that any challenge to this provision is barred by the doctrine of res 

judicata, based on this court's prior decision inJPMo~.&~an.,I approving the Settlement Agreement. 

They assert that interested parties had a full and fair opportunity to object to the terms of the 

Settlement Agreement, and that the court ~verntled an objection that section 3.06 

(a)~ the provision directing distribution of the Settlement Payment as i.fit were a subsequent 

recovery, -was inconsistent 'With certain Governing Agreements. According to these respondents, 

as no objection.was raised to section 3,06 (b)$ the Settlement Agreement writeMup provision, the 

assertion here that the section is ~enforceable is barred by res judicata. (~.,g. Tilden Park Initial 

Memo, at 4°7,) They reason that the section is therefore enforceable even ifit conflicts with the 

Governing Agreements. (Tilden Park Reply Memo, at 1,) 

Toe court holds that the res judicata doctrine is not detemtlnative of whether the 

Settlement Agreement write»up provision controls where it is inconsistent with the write«up 

provisions in th~ Governing Agreements, In JPMqrggn I~ this court held that the objection to 

section 3.06 (a) was -without merit and that the Trustees exercised their discretion reasonably and 

in good faith in approving the Settlement Agreement. (2016 VIL 9110399s at* 1,6,)17 'While 

·························•,' ' ·····•,•,•,•,' '·.·.· .............. ·.~~~~~~ ................................................ · .. 

!"l ln overruling the objection to section 3,06 (a), the decision reasoned thnt the Trustees' reading of the PSAs 
"supports their oontention that treatment oft.he settlement payment as a Su.bs_equent Recovery com.ports with the 
PSAs and with certiflcateholde:ra' cxpectations.'i (2016 WL 9110399, at* 14.) 
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the decision did not interpret the Settlement Agreement (See Tilden Park Reply Memo. at 1 

[acknowledging that res judicata ~~does not extend to disputes over interpretation of the 

· Settlement AgreemenC],) 

Here~ it is undisputed that some Governing Agreements contain write-up provisions that 

differ from the Settlement Agreement write-up provision. Interpretation of the Settlement 

Agreement is therefore required to determine whether the write~up provision of the Settlement 

Agreement~ s~"tion 3.06 (b), applies where it conflicts with a writeNup provision of a Governing 

Agreement For the reascms discussed below, the court holds that section 3.06 (b) does not apply 

in the case of such conflict bu¼ rather~ is a "gap filler/' which applies only where the Governing 

Agreement is silent as to the ,vdttMJ..p mechanics. 

By its terms, the Settlement Agreement does not supersede or override the Governing 

Agreements, Section 7,05 of the Settlement Agreement unequivocally provides: ~'The Parties 

agree that this Settlement Agreement re±lects a compromise of disputed claims and is not 

intended to) and shall not be argued or deemed to constitute, an amendment of any term of any 

Governing Agreement." This provision would be rendered meaningless by a holding that the 

Settlement Agreement controls the \Vrlte¥up of the Settlement Payment or modifies the 'h'rite-up 

provisions of the Governing Agreements if they conflict with the 'INrite~up provision of the 

Settlement Agreement. (See ~..S:. Institutional Investors Initial Memo, at 24 [relying on section 

7.05]; Nover Initial Memo. at 4~5; Olifant Initial Memo, at 3,) 111 

11 Tilden Park acknowledges itat the Settlement Agreement wriuM1p provision differs from the write~tfp provision$ 
of certain Governing Agreements, but contends itat tho provisions do not conflict because the Governing . 
Agreement provisions do not apply by their terms. In particular, THden Park argues that the Governing Agreement 
wrire~up provisiom "apply only to Subsequent Recoveries tllat a.re received by the Master Servicer and reduce the 
Realized Los!! for a specific loon,'' (Tilden Park Initial Memo. at 20 [emphru1fa omitted],) It is comet that the 
Settlement Payment is not like a typical subsequent recovery to the extent that it is not a recovery of an amount "in 
respect of a Liquidated Loan after a ReaJized Loss has been allocated with respect thereto.,. ,'; ~ BSABS 2005~ 
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forward,~~ (Tilden Park Initial Memo, at 9 n 5,) While the settlement is unquestioI.W.bly an 

exceptio:mtl event that differs from ordinary course distributions and was unanticipated by the 

Governing Agreements, the Settlement Agreement expressly elects to apply the existing· 

distribution provisions in the Governing Agreements for distribution of the Settlement Payment 

Even assuming, ·without deciding, that the Trustees had the discretion to enter a settlement 

agreement that was inconsistent with the Governing Agreements~ the Settlement Agreement here 

does not contain a term which p~ovides that it is to be follmved in the event of a conflict with the 

Governing Agreements. Nor does it otherwise evidence an intent to vary the .terms of the 

· Governing Agreements regarding the order of operations or the writewup method, 19 

Finally) this holdi11g that section 3.06 (b) will not control the writeNup in the event of a 

conflict v.iith a Governing Agreement is in fact consistent with the terms of section 3.06 (I,), The 

last sentence of section 3.06 (b) states that ~e write-up instruction '~is intended only to increase 

the balances of the related classes of securities, as provided for herein, and shall not affect the 

distribution of the Settlement Payment provided for in Subsection 3.06(a).', As the Trustees 

explain9 if section 3.06 (b) superseded the write«up instmctions in the Write~Up First Tm.st 

Governing Agreements) it could affect the classes entitled to the' distribution of the Settlement 

Payment and the amounts of the distribution to those classes. (See Petition m 41, 43.) 

Although the Settlement Agreement 'Write~up provision v...i.11 not apply if it is in conflict 

"vi!h a Governing Agreement 'WriteMup provisio.n1 the Settle.anent Agreement Mite~up provision is 

not superfluous. As discussed above in connection ~ith the Pay First Trusts, the Governing 

151 Given that the Settlement Agreement was drafted to implement an exceptional distribution, it is unfortunate that 
the Agreement did not provide more explicit instruction.ii for the distribution and ,vrittHJJl, It is to he hoped. that, in 
the event of future settlements, the Trustees and investors involved rn the negotiation of the setllement wm 
endeavor. to the extent possible, to avoid the need for interpretation of so many issue5 affecting the diff~•ent classes 
of investors. 
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Agreements for a_ number of such Trusts lack a writewup provision due to an apparent drafting 

error. For those Trustss and any others that lack a writ~Htp provision~ the v.'fitewup wm be 

applied purswmt to Settlement Agreement section 3,06 (b), 

WritewUt1 Eliwibi1hv of Senior Certificates 
-------------- > --... -,i.;--------·v-_~. ·-----.--- ... ---------------------------------------------... -------. 

The Trustees note a ~er conflict betvvoon the Settlement Agreement mite .. up 

provision and the Governing Agreements for the Exhibit E Trusm with respect to the eli'gibility 

of senior certificates for VvTite-ups, and seek.an instruction on whether the Settlement Agreement 

or Governing Agreements will control on this issue, (Petition 1145 6 48; Request for Relief; 1' 5 

[b],) 

Tilden Park, among other respondents, argues that the Settlement Agreement ,vrite-up 

provision controls and directs that all certificates in the Exhibit E Trusts are eligible to be written 

up. (Tilden Park Initial Memo, at 19«20; DW/Ellington Initial Memo, at 6~7.) The Institutional 

Investors, among others, contend that the·Gove:r.ning Agreements control and pemtlt the ,,vtlt<Htp 

of senior certificates ill these Trusts. (Institutional Investors Initial Memo. at 21-23 ;_ Response 

Memo. at 16Hl 7; DW/Ellh~gton Initial Memo_. at 8wl2,) Nover alone corltends ·that certain 

Governing Agreemerrtss by their t.ermss do not permit such write-up. (Nover Initial Memo. at 6-

IO.) 

The above holding that the write~up provisions of the Governing Agreements control in 

the event of a conflict with the Settlement Agreement write-up provision is applicable to the 

issue of whether senior certificates are eligible for write~up. Section 3.06 (b) of the Settlement 

Agreement pro .. vides for the -vvtlte~up of uthe balance of each class of sec-urities . , , to which such 

losses ~ve been previously allocated's ( emphasis supplied), and therefore clearly provides for 
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the ¼'riuH.1p of senior cm.tificares, The Governing Agreements for certain Exhibit E Trusts limit 

the PSA for BSARM 2005-11 ~ which contains a provisio~ section 6.02 (h)~ that directs the v.Tirew 
. . 

up of subordinate certificates. (Petition 145; BSARJv12005-11 PSA [J\TYSCEF Doc. No. 700].) 

In the briefing1 the parties addressed the effect of this and other provisions of the PSA on the 

wrire~up, Even prior to the briefing, however, the parties with interests i11 BSARlvf 2005M 11-

the Institutional Investors3 Ellington~ andAIG-consente-d to ajudgment, dared March 28s 2018~ 

resolving the issues for whlchjudicial instruction had been sought concerning the administration 

and distribution of the Settlement Payment to BSARM 2005-11 and numerous other Trusts. The 

consent judgments like the other consent judgments among investors that have resolved their 

disputes in this proceeding, expressly provides that it shall have no precedential effect on any 

remaining disputes. \Vhile BSARM 2005a1l is no longer at issues the parties' arguments as to 

that Trust are equally applicable to BALTA.2006-3~ a Trust in which Nover holds an interest. 

(m NYSCEF Doc. No. '602 [.list ofNover Settlement Trusts],) 

The PSA for BALTA 2006~3 (NYSCEF Doc. No, 639) contains a provision, similar to 

· BSARM 2005AA 11 PSA section 6.02 (h)~ which directs the ¥iTite~up of specified classes of 

subordinate certificates, Section 6.04 (h) of the BALTA 2006~3 PSA provides in pertinent part: 

'·, ,, If, after taking into account such Subsequent Recoveries, the amount of a 
Realized Loss is reduced, the amount of such Subsequent Recoveries will be 
applied to increase the Certificate Principal Balance of the related Class of Group 
II Subordinate Certificates or Group III Subordinate Certificates with the highest 
payment priority to which Realized Losses have been allocated, but not by more 
than the amount of Realized Losses previously allocated to that Class of Group II 
Subordinate Certificates or Group HI Subordinate Certificates~ as applicable~ 
pursuant to Section 6.04. The amount of any remaining Subsequent Recoveries 
will be applied to sequentially increase the Certificate Principal Balance of the 
Group II Subordinate Certifitates or Group III Subordinate Certificates, as 
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applicable~ begmcing with the .related Class of Subo:rdmati~; Certificates with the 
next highest payment priority~ up to the w:nount of such Realized Losses 
p:revimwly allocated to such Class or Classes of Certificates purswmt to this 
Section 6,04,~~20 

This section~ by its terms~ provides only for the 'Wrire~up of the balances of the specified 

subordinate certificates to the extent of previously allocated Realized Losses, 

The Institutional Investors~ among other respondents, contend that thls1 and similar V\>nte« 

up provisionss must be read in light ofthe definition of Realized Losses in the same PSAs . . More 

partitmlarly~ they contend that the definition of Realized Losses provides fol' the allocation of 

:realized losses to senior classes of certificates (s Sheeren Aff, Ex. 19 [NYSCEF Doc, 596] 

[ summarizing tlie Definitions of Realiz.ed Loss in PSAs for Disputed Exhibit E Trusts D, and that 

the definition not only does not limit the classes of certificates eligible for subsequent recovery 

write~ups, but ~'necessarily includes senior certificates, f' (Institutional Investors Initial Memo. at 

21M22; Ambac Response Memo. at 4~5,) 

Contrary to this contention~ while the Realized Loss definition provides for the allocation 

of losses to reduce certificate balances of certificates including senior certificates~ the definition 

does not address the write»up of balances of cel'tificates to ru::c-ount for subsequent recoveries. 

Moreover3 respondents do not point to any provision in the BALTA 2006N3 PSA or similar PSAs 

which permits VlriteMups of senior certificates in th~ face of a provision, like section 6.04 (h)3 

20 The BSARM 2005» 11 wrlte»up provision, section 6.02 ('h) similarly provides in pertinent part: 
". , . lf, after taking into account such Subsequent Recoveries, the runount of a Realized Los!l hi 
reduced, the amount of such Subsequent Recoveries will be applied to increase the Current 
Principal Amount of the Class of Subordinate Certificates with the highest payment priority to 
which Realized Losses have been allocated, but not by more than the amount of Realized Losses 
previomdy allocated to that Clase. of Subordinate Certificates pursuant to this Section 6 ,02, The 
amount of any remaining Subsequent Recoveries will be applied to aequentiaHy increase the 
Current Principal Amount of the SubordinaU! Certificates, beginning with the Clase of Subordinate 
Certificates with the next highest payment priority, up to the amount of such Realized Lossea 
previously allocated to such Class of Certificates pursuant to this Section 6.02," 

(NYSCEF Doc, No. 700.) 

33 

[* 33]



���������	�
��
������
�����
�������������������� ����������� !"#!$%&'!�()*�+���*������#," -�*��.����()*�+/�&%$'"$%&%&

",�01�,�

which expressly limits the write~up to specified subordinate certificates, 

In so holding, the court finds that the I:ruititutio.rutl Investors have not shown th.at 

application of Governing Agreem_ent provisions such M section 6J)4 (h) to preclude the -writtM.!p 

23.) Although the Governing Agreements for the Trusts generally provide for structures in 

which distributions are made an.cl losses are allocated based on seniority (see Petition~ 4-5), the 

Institutional Investors fail to show that it is absurd for a Governing Agreement to give priority in 

limited respects, 1:mch as allo.cation ofvvri.te~ups, to junior dasses. DW/Ellington also fails to 

show that Governing Agreement \VrlteNup provisions limiting ,~Tite~u.ps to subordinate classes 

reflect a ·'scdverier~ s error.'~ (DW /ElHngton Initial Memo. at l 6~ 17.) Its suggestion that such 

write~up provisions were imported from PSAs in which losses were not allocated to senior 

certificates is b~ed on speculation. ~ DW/Ellington Response Memo. at 9.) 

The court further holds that not all of the Governing Agreements for Exhibit E Trusts 

provide f'br subsequent recovery write-ups only of subordinate certificates. OW/Ellington makes 

a persuasive shoVt1ng that certain of ~e Governing Agreements for these Trusts contain 

provisions that do not limit subsequent recovery write-ups to subordinate certificates and 

expressly provide for write~up of senior certificates, at least in limited circumstances" In fact, the 

BALTA 2006N3 PSA.is such a Governing Agreement While section 6.04 (h) limits the wriuH1p 

to subordinate certificates in Groups II ~d III, section 6.03 (b) provides for the vvrite-up of 

senior certificate~dn Group I. Section 6.03 (b) thus provides in pertinent part: 

~i. , , n: after taking into account such Subsequent Recoveries~ the runount of a. 
Realized Loss is reduced, the amount of such Subsequent Recoveries will be 
applied to increase the Certificate Principal Balance of the Class of Group I 
Subordinate Certificates \vith the highest payment priority to which Applied 
Realized Loss Amounts have been allocated, but not by more than the amount of 
Applied Realized Loss Amounts previously allocated to that Class of Group I 
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Subordinate Certificates, The runount of any remaining Subsequent Recoveries 
will be applied to sequentially increase the Certificate Principal Balance of the 
Group I Certificates~ beginning with the Class of Group I Certificates 
with the next highest payment priority} up to the amount of such Applied Realized 
Loss Am:ounts previously allocated to such ·clMs or Classes of Group I 
Certificates, NQ1;witb.~!m;}gif)g the forgoing [sic]~ @lY $.µ~-~~nu.mtR~.8:tQY~ri~~ will 
be allocated to the Group I Senior Certificates to the extent of any Applied 
R.~J~~g Loss. Am91Wl~_before being am,lfod to the Group I SMP.Rt4J~!~ 
C.~mfif:.~~~ . . , . &!x & mP~~~~.rumll be awlied to the_~$1iti~~~princi~§l 
;$._@l@,P,C.t of each ~ l Q~mfi.ti~ 9f.~µ9.h ~ in accordance with its 
respective Fractional Undivided Interest." 

( emphasis supplied. )21 

In smn~ Exhibit E Trusts ,vith PSA provisions similar to BALTA 2006°3 section 6,04 (h), 

which expressly provide for the subseq1.ient recovery ·writewup of specified subordinate certificate 

balances, mu.st be applied to permit "vrite-up only of those subordinate certificates pursuant to 

the terms of the provisions, 

The Governing Agreements for some Settlement Trusts, the Exhibit G Trusts, contain a 

(&Retired Class~j provision, which appears at the end of the distribution section of the Agreements 

and states in fuB: 

"In addition, notwithstanding the foregoing, on any Distribution Date after 
the Distribution Date on which the Certificate Principal Balance of a Class of 
Class A Certificates or Class M Certificates has been reduced to zero, that 
Class of Certificates will be retired and -will no longer be entitled to 
distributions, including distributions in respect of Prepayment Interest 
Shortfalls or Basis Risk Shortfall Carry Forward Amounts,'? 

21 Nover asserts in its Preliminary Stat~ent that "regarding those Settlement Trusts with Governing Agreements 
that specify which certiflcate3 are eligible to be written up (the Exhibit E Settlement Trusts), the Court should direct 
Petitioners to-write up only the eHgib!e, subordlnate certi.flcates;' (Nover Initial Memo. at 2.) Despite this brood 
language, Nover does not advance the b1ruik.et-position that the Governing Agreements for aH of the Exhibit E Trusts 
perm.it only siibordinate certifu:utes to be written up. Rath~. Nover acknowledges that the Oovtrning Agreements 
treat wrlte 0 ups of subsequent recoveries differently in different groups or classes of certificates, and contends that 
"[ w Jhen a Governing Agreement expresses that only certain classes of tertifkates should be written up, the Court 
should give meaning and effect to the omission of other classes, . ," and. dlroot the wriUMlp only of the classes as to 
which the Governing Agreement expressly provides for write--up, (lg. at 8,) As held aoove, the court agrees. 
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(BSABS 2005-EC 1 PSA~ § 5,04 [a].)22 

The Trustees seek an instruction as to whether and how to apply the Retired Class 

provision~ includJng whether or not to apply ihe provision 1) •~ prevent distribution of the 

applicable AHocable Sh.ares to any applicable dasses of certificates with aggregate certificate 

principal balances of zero at the time of the distribution~s; and 2) Mto prevent any portion of the 

Settlement Payment WriteuUp from being applied to any such classes of c-ertific.ates.'' (Petitioni 

Request for Relief~ 5 [ c].) 

The Trustees assert that the Retired Class 'provision appears to preclude distributions to 

any Class A~ B, or M Certificates if the aggregate principal balance of such class has been 

reduced to zero, regardless of whether the balru1ce has been reduced to zero as a result of realized 

losses or because,the initial certificate principal balance has been paid in fulL (Petition~[ 55.) 

TI1e Trustees further note that the provision does not appear to expressly preclude zero balance 

classes from being v,iritten up in connection \vith subsequent recoveries, ilii 1 57 ,) As explained 

by the Trustees, the sigruficance of whether zero balance classes may be written up is that, if 

written up~ such classes ~--would then no longer have balances of zero and could rec-eive the 

Settlement Payment (if the Write~Up First Method is used) or, at the very least~ future principal 

and interest distributions (iffue Pay First Method is used or fue WritewUp First Method is used 

but other classes of certificates receive the Settlement Payment)/1 (.ML) 

22 This provision is substantially similar to the provision quoted by the Trustoos in seeking the .imilruction, 
That provisfon8 which appears at the end of section 6,04 (a)1 the distribution section of the BSABS 2006~ 
AC4 PSA1 states in full: . 

' 1ln addition, notwithstanding the f'oregoin& on any Dfatributkm Date after the 
Distribution Date- on which the Certificate Principal Balance of a Class of Class A, Class .B or 
Class M Certificates has been reduced to :rerof that Class of Certificates wm be m1imi .m.ui 1Yill n2 
,lcy~~ ~ mmtl~li tQ. 4l~.m~{itl;,m~, :lndudmg dist:ributlo:ns in respect of Prepayment Interest 
Shortfa.11:s or Basis Rfak Shortthll Carry Forward Amounts," 

(Tru!!tees' emphasis,) The BS.ABS 2006~AC4 Trust was also the subject of the March 28, 2018 judgment con1:1ented 
to by Institutional Investors, E!Hngton, and AIG, 
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provision controls to require certificates with zero balances to be Virlttm up. Alternatively~ it 

contends that th.e Retired Class provisions of th.e Governing Agreements~ even if not 

''overridde:ai' by the Settlement Agreement~ do not preclude w.rite-ups of zero balance certificates 

or distributions after such write~ups, (Tilden Park Initial Memo. at 22-24; DW/ElHngton Initial 

Memo. at 17M21 [asse~ng, on behalf ofDW only, that zero balance certificates should be \Vrltten 

up].) Nover does not agree that the Settlement Agreement applies but, like Tilden Park and 

DW/EUingto11:, contends that the Governing Agreements do not preclude write-ups of zero 

balance certificates or post-write.:.up distributions. (Nover Initial Memo. at 10~14; Olifant Initial 

' ' 

Memo, at 15.) The Institutional Investors contend that the Settlement Agreement is silent as to 

the treatment of Retired Classess and that the Retired Class.provisions of the Governing 

Agreements should be enforced with one exception. They appear to assume that the Retired 

Class provisions bar the writeMup of zero balance classes, but take the apparently inconsistent 

position that "'based on a structural limitation in the trusts ... if the Settlement Payment exceeds 

the realized losses of the thenttoutstanding certificates, the Trustees may be required to Mite~up a 

\\'ntten off certificate in order to keep the Trusf s assets and liabilities in balance. H (Institutional 

Investors Initial Memo, at_25, 25 n 58.) Poetic & Prophet and HBK contend that th.e Retired 

Class and other provisions of the Governing Agreements categorically prohibit any future . 

distributions to, or writeMups of, any class that has been \vritten down to a zero balance. (Poetic 

& PropheUHBK Joint Initial Memo. [in its entirety addressing retired dass issue]; Joint 

Response Memo, [same].) 

The Settlement Agreement v-mtewup provision, section 3J)6 (b), authorizes the write-up of 

Heach class of securities")~ to which losses have previously been allocated. The provision 
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. therefore authorizes the write~up of zero balance classes. For the rnaso:ns stated above~ the court 

holds that the Settlement Agreement \vrite~up provision controls regarding the write-up of zero 

balance certificates only where a Governing Agreement lacks a write~up provision appUcable to 

subsequent reooveries, 

The oourt further holds that the Retired Class provisions of the Governing Agreements 

for the Exhibit G Trusts expressly prohibit distributions to zero balance classes but do not 

address write.;u:ps of certificate balances in connection ~1th subsequent recoveries. In contrast, 

the write~up provisions do not limit the classes that may be written up on account of subsequent 

recoveries. Rather) they provide for the balances of all classes of certificates to be written. up by 

subsequent recoveries8 althouS!l only to the extent of realized losses previously allocated to a 

class, Thus, for example~ as discussed above) BSABS 200S~EC 1 PSA section 5.04 {a) precludes 

distributions to zero balance certificates, Section 5.04 (b) of this PSA provides~ however, for the 

V\.'fite-up of subsequent recoveries, stating jn pertinent part: 

• 1, , , If, after taking into account such Subsequent Recoveries, the amount of a 
Realized Loss is reduced, the amount of such Subse.q-wmt Recoveries will be 
applied to increase the Certificate Principal Balance of the Class of Certificates 
with the highest payment priority to which Realized Losses have been allocated, 
but not by more than the amount of Realized Losses previously allocated to that 
Class of Certificates pursuant to Sec.tion 5.05; providedi however, to the extent 
that no reductions to a Certificate Principal Balance of any Class of Certificates 
currently exists as a result of a prior allocation of a Realized Loss, such 
Subsequent Recoveries mll be applied as Excess Spread: TI1e amount of any 
remaining Subsequent Recoveries will be applied to increase the Certificate 
Princ-ipal Balance of the Class of Certificates with the next highest payment 
priority, up to the amount of such Realized Losses previously allocated to that 
Class of Certificates pursuant to Section 5.05, and so on.'1 

The court accordingly holds that zero balance certificates in the Exhibit O Trusts may be 
' ' 

written up in the amounts authorized by the Governing Agreements for the Trusts. lfthe Wri~a 

Up First Method is required by the Governing Agreement, the zero balance certificates will be 
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entitled to receive the Settlement Payment to the extent of the amounts authorized by the 

Governing Agreements. If the Pay Firm Method is required~ or if the Write~Up First Method fa 

:required but other clasges of certificates receive the Settlen::u.mt Payment~ the m:ro bruw::1.ce 

certificates may be entitled to receive future principal and .interest ilistributim1s. (Se~ Petition ~ 

57.) 

In so holding, the court notes that the Settlement Agreement compensates investors for 

losses in connection with the mox:tgage loanss as it settles all claims regarding the sale of 

mortgage -loans to the Trusts and the servicing of those loans~ including claims for breaches of 

representations and warranties and for failure to notify the Trustees of such breaches. 

(Settlement Agreement§ 3.02.) The write~up provisions of the Trusts are consistent Y.-i.th the 

purpose of the Settlement Agreement~ as they permit writeNups of the zero balance certificates to 

the extent of previously allocated realized losses. 

Redirection.Provisions 

As further explained by the Trustees, some of the Governing Agreements for the Exhibit 

G Trusts that contain a Retired Class proviskm also contain a ~'Class A Redirection Provision, .. 

According to the Trustees, the latter provision uappea.rs to require principal amounts that Vv'Ould 

have otherwise been distributed to Class A certificates in one loan group~ but for being ~no 

longer outstanding/ to be distributed to the Class A c~rtificates in a different loan group.'' 

(Petition ,ii· 58~60,) The Trustees request an instruction as to whether or not to apply this 

provision. (Mh 15 [c].) The Institutional Investors~ AIG, and Tilden Park are the only 

respondents with an interest in the application of the Class A Redirection Provision, and agree 

that it is enforceable, ~ Chart of Partie~' Positions [l\'YSCEF Doc. No. 770].) The court 

holds that the Redirection provision should be enforced. 
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:Oistribution_ofAUoc~J.,le_Slmres_ as_Interest_tw_Principal 

The Trnstoois seek fill instruction v.ith respect to the Exhibit H Trusts as to whether to 

di8tribute the Allocable Sh.ares by treating them as b::1.terest collectiom1 or principal collections, 

(Petition 15 [dJ) No respondent argues th.at the Shares should be treated other thmas principal., 

The court holds that the Allocable Shares should be treated as principal. 

Am.b~~ 

Ambac is·fue certificate immrer for the Class I-A-2 and II-Aw2 certificates in GPMF 

2006~AR2~ and for the Class II-Au2 certificates in GPMF 2006wAR3 (together~ the 2006 Trusts). 

Ambac is the c~ificate insurer for the Class II-A~2 and III-AN2 certificates in GPMF 2005~ARS 

(the 2005 Trust), (Ambac Initial Memo, at 2.) 

Ambac claims tha~ under the terms of the Governing Agreements for the 2006 Trusts1 it 

is entitled} before payments are made to any certificateholders~ to receive ~~ru'l arnount from 

Subsequent Recoveries that equals the component of its Reimbursement Amounts representing 

any claim payments Ambac made for Realized Losses th.at were allocated to the Insured 

Certificates,'~ ilib at 6.) Ambac further claims that because that amount ufor exceeds'1 the 

Allocable Shares for the related loan groups, it_ is entitled to receive the entire Allocable Shares 

for such loan groups. ffi1) 

As to the 2005 Trust~ Ambac does not claim that the Governing Agreement gives it 

priority rights to Subsequent Recoveries, Rather~ it seeks reimbursement of amounts paid to 

insured certificateholders based on its subrogation rights, and conteuds that all classes of 

certificatesi not only subordinate certificates~ are eligible for write~up, (Ambac Initial Memo. at 

7u9; Response Memo, at 4-5.) 
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The Institutional Investors and Nover dispute Ambru.·/s claims as to the 2006 Trusts~ 

Investors assert that instructions should not be given to the Trustees regarding Am.bac~s 

Investors Response Memo. at 18-19.) The Institutional Investors and Newer have~ however, both 

fully addressed Ambac's claims. Absent any prejudice~ the court holds that the interes~s of 

judicial economy will .be.st be served by considering the issues raised by Ambac. 

As to the merit.st the Institutional Investors contend that the principal distribution 

waterfall of the Governing Agreements for the .2006 Trusts requires distribution of Subsequent 

Recoveries to senior certificates on a pro rata basis until their certificate balances are reduced- to 

zero. The Institutional Investors further contend th.at Ambac is not entitled to payment before the ., 

Al certificates receive their pro rata share~ although it is entitled to payment of the pro rata share 

of the A2 certificates to reimburse it for claim payments made to those certificates, (Institutional 

Investors Response Memo. at 19-22; ~ Nover Reply Memo. at 10 [stating th.at Ambac is not 

entit.led to the full Allocable shares, for insured loan groups in the 2006 Trustss and that Nover 

adopts the Institutional Investors~ position].) 

In claiming that it is entitled to reimbursement for the insurance payments made to the 

A2 certificates, Ambac contends ~t sections 6.02 (b) and (c) of the Gov~ming Agreements for 

the 2006 Trusts provide that Subsequent Recoveries will '•first' be paid to the Certificate Insurer 

forunrcimbursed claims payments. Section 6,02 (b) ofthe PSA for GPMF 2006»AR2 provides in 

pertinent part: 

~$. , , [l]n the event that the Servicer receives any Subsequent Recoveries, the 
Servicer shall deposit such funds into the Custodial Accm.mt .. , , Subsequent 
Recovers [sic] \.Vill first [be] used to pay any amounts owed to the Certificate 
Ins11rer as set for [sic] in Section. 6.02 (c)/s 
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Section 6JJ2 ( c )~ in tum.~ provides in pertinent part: 

•ssubsequent Recoveries will be allocated first to the Certificate I.fl.Surer for 
payment on any Reimbursement A.mounts for such Distribution Date in respect of 
any Deficiency A.mount , < , but only to the extent of the portion of Subsequent 
Recoveries that were paid by the Certificate Insurer for Realized Losses that were 
allocated to Claws I~A-2 Certificates o:r Class IIwA~2 Certifica:tes, as applica.bk:/' 

As the Institutiomtl Investors correctly argue~ the prln~ipal distribution provision of the 

PSA, section 6.0~~ is also relevant This section provides that principal will be distributed first to 

the Class I~A and Class II-A Certificates, on a pro !ata basis until the Current Prin.cipal Amount 

of each class is reduced to zero, and usecondn to the Certificate Insurer. Section 6.01, Thirds 

states in pertinent part that principal will be paid to the "Class A, Claws M and Class B 

Certificates, in the following order of priority": 

''(A) For ~a.ch Distribution Date (i) prior to the Stepdown Date or (ii) on which a 
Trigger Event is in effect, from the Principal Funds and the Exira Principal 
Distdbution Amount for such Distribution Date: 

1. (a) An. amount equal to the Group I Principal Distribution Amount will be 
distributed mt to each class of Class I ~A Certificates on a :W:Q rata basis until the 
Current Principal Amount of each such Class is reduced to zero and seco.nd, to the 
Certificate lnsurerJ any accrued and unpaid Reimbursement Amounts payable to 
the Certificate Insurer for that Distribution Date in respect of any Deficiency 
Amount described in clauses (a)(2) or (b)(y) of such definition, but only to the 
extent of the portion of SubsequCil;t Recoveries "yith respecMo the Mortgage 
Loans with respect to which Realized Losses were paid b)' the Certificate Insurer 
would othenvise by payable to the Class I~A~2 Certificates.n 23 

( emphasis in original) 

Rea.ding the Governing Agreements as a whole~ as the court must do, the court holds that 

sections 6.01 and 6.02 are reconcilable v.1th respect to the priority of distribution of Subsequent 

11 Section 6,01, Third (A) 0) (b), regarding distribution of principal to Class II~A certificates, ls eubwmtiaHy similar 
to the abovea-quoted provision regarding distribution to Class I0 A certificates. 

Tue GP:MF 2006~AR.3 PSA dfstril::mtfon provision and its Subsequent Recovery provi.sior:rn, s.e-etlons 6.02 (b) and (c), 
are substantially similar to thoae of the GP.MF 2006°AR2 PSA 
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Recoveries as between Ambac and certificatehoiders, A8 ·the Institutional Investors per8urudvely 

contend~ section 6,02 ( c) provides that if Ambac has previoru:ily paid claims to A2 certificates for 

realized lcrnsei; that were allocated to the Ai certifi.ca.tes~ Ambac :must be reimbursed for the 

payments from Subsequent Recoveries associated with such realized losses, The secJ;ion does 

not .modify or contradict section 6.01 to the extent that it provides that Al certificates are entitled 

to payment of Subsequent Recoveries through the principal distribution waterfall on a pro rata 

basis until the certificate principal balances are zero. Ambac will, however~ receive the pro rata 

payment designated for the A2 certificates, as reimbursement for the claim payments Ambac 

made to the A2 certificateholders. Thus~ the A2 certificateholders will not receive a double 

recovery. (m Institutional Investors Response Memo" at 22.) 

As to the 2005 TrustJ the court holds that section 6.02 (h), the 'Wl'iteAAup provision oft.he 

GP:MF 2005~AR.5 PSA, is substantially similar to section 6.04 (h) of the BALTA 2006N3 PSA: 

which the court considered in the section of this decision on the writeuup eligibility of senior 

certificates. For the reasons stated there, the court rejects Ambac's claim that the PSA authorizes 

the 'Write~u.p of senior certificates, 

Assured.Q:µtttari,tv 

Assured Guaranty submitted an amicus brief: on consent of all parties, with respect to the 

distribution of the Settlement Payment allocated to a single trust, SACO 2005~GP1_. Assured 

Guaranty is the note insurer for the Class A-1 and Class Mnl Notes issued by this Trust, and 

claims rights under the Indenture for the Trust and as .subrogee of the noteholders, (Assured 

Guaranty Memo. at 1.) It contends that no distribution of the Settlement Payment should be 

made to notes subordinate to the Class MQ 1 insured notes, and that there should not be any 'Write-
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Payment (Id. at 2,) 

Assured Gua.ranty makes a prim.a facie sho'WW.g that, even if the Pay First Method of 

distribution is applie~ the Trust 'Will not be overcollareralizecl; and tl'rnt tlm Settlement Payment 

'Will therefore be distributed to Class A-1 and Class M-1 notes before any distribution is made to 

subo~dinated classes pursuant to Indenture section 3.03 (e) (1). (Assured Guaranty Memo, at 3~ 

6.) As this shoMng is_not challenged by any respondent, Assured Guaranty's position as to 

distribution should be acceptc<l by the Trustee. 

· Remainiw:rlssues -.·"·····················•.•·., - "····""'", " 

The Trustees seek instruction as to l•issues related to [Exhibit DJ Settlement Trusts in 

which aggregate certificate principal balances of the out.standing classes are currently less than 

the applicable Allocable Sruu-es.'' (Petition~ Request for Relief,r 5 [a],) The Trustees have not 

identified the Trusts, if any~ which have balances less than the Allocable ·Shares. If such 

balances will continue to exist, after application of the distribution instructions given by this 

decision, the Trustees may request further instruction in the event the interested respondents a:re 

unable to reach agreement on the issue. 

The Trustees also seek instruction, 'h-ith respect to the Exhibit E and F Trusts, as to 

adjustments •ito prevent underool1ateralization of certificates'' as a .result of the write-up 

mechanics. (Petitio~ Request for Re1ief15 [b],) Ifundercollateralization will occur~ after 

application of the instructions given by thhI decision, t.he Trustees may request further instruction 

in the event the interested respondents are unable to reach agreement on the issue. 

Finally, the court has received a letter (NYSCEF Doc, No, 819) requesting~ on consent of 

all interested parties~ that parties that have been or are able to resolve issues on which instruction 
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is sought be pen.rutted to do SOg in consultation with the Trustees; independent of the courfs 

ultimate determination as to how such issues should be resolved mnong parties tlmt contin.tw to 

dispute the issues. The letter also requests that~ upon the ultimate determination of this 

proceeding~ respm:1.dents and the Trustees be afforded the opportunity to reduce the final order to 

~'individwtlizedjudgment!t for each of the remaining Settlement Trusts. These requests ru:e 

granted, 

ORDER 

It is hereby ORDERED that, as to any Settlement Trust in which a dispute exists between 

or among respondents as to any issue that is the subject of this proceedingJ the Trustees are 

directed to administer and distribute the Settlement Payrn.ent in ac-eordance with the instructions 

set forth in this decision with respect to the disputed issue(s); and it is further 

ORDERED that~ as to any Settlement Trust in which all interested respondents are able, 

after the issuance of this decision and in consultation with the Trustees, to resolve a dispute as to 

any issue that is the subject of this proceeding, they may do so independent of the court•s 

ultimate determination as to how such issue should be resolved among parties that continue to 

dispute the issue; and it is .further 

ORDERED that respondents and the Trustees shall meet and confer with a view to 

developing a \1/ritten procedure for: 1) filing individualized consent judgments for any remaining 

Settlement Trusts~ which shall (a) identify any issue(s) that are resolved by all interested parties 

in consultation \vith the Trustees and (b) apply the instructions set forth m this decision to any 

remaining disputed issue(s). To the extent possible, the \Vrltten procedure shall provide for 

coordinated submission and consolidation of the ju4gments. The 'Written procedure shall also 

address procedures for settlement of judgments in the event the parties are unable to reach 
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agreement as to the form ofthejudgn1ents, The procedure §hail be subject to th~ approval of the 

court, if the parties are unable to agree to such a procedurt; in whole or in pa.r4 they shall 

telephone the court to schedule a oomerence, 
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