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-SUPREME CQURT - STATE OF NEW YORK : : [
LA.S.PART 38 - SUFFOLK COUNTY .

PRESENT:; _ ‘ " Motion Subinit Date: 02/27/20 J
o : Mot Conf Held: 06/25/19
~ HON. WILLIAM G. FORD : ‘Mot Seqg: 007 - Mot D; RTC
i JUSTICE.OF THE SUPREME COURT § . ‘w
b3 . ) ' ‘
i : PLAINTIFF’S COUNSEL: ‘
ALAN WUNDERLICH, . Law Offices of James A. Prestiano PC :
1581 Franklin Avenue '
Plaintiff, Garden City, New York 11530 \
_ -against- ‘
o o DEFENDANT’S COUNSEL:
LIBERTY MEADOWS, LLC, DEMETRIUS Esseks Hefter Angel DiTalia Pasca LLP
TSUNIS & ENRICO SCARDA, 108 E. Main Street, PO Box279
' Riverhead, New York 11901
Defendants
THE HOWARD O. WUNDERLICH
REVOCABLE LIVING TRUST, THE ADELINE
E..WUNDERLICH REVOCABLE LIVING :
TRUST & ADELINE E. WUNDERLICH, I
Nominal Defendants. i
: X ’ |
In this electronically filed action, on plaintiffs motion to-strike defendants’ answer or in‘the '
altérative to-compel discovery, the Court considered the followmg papers: "NYCEF Dagcs. Nos. 161
— 180y dnd upon due- deliberation and full consideration of the same; it is
ORDERED that as follows; and it is furthet ‘

order with ndtice of entty via electronic filing and eléctroni¢ mail upon all counsel forthwith; and it is
fuxther
E ORDERED 1.hat if applicable, within 30-days of the entry of this décision and order, that
defendant’s counsel is-also hereby directed.fo give notice to the Suffolk County Clerk as required by
CPLR 8019(0) with a.copy of this declston and order and pay any fees should any be required,

ORDERED that plamnff’s cotmsel is hereby directed to serve a copy ofthis decision and ;
o
|

The parucs and their counsel are presumed Kriowledgeable of all the salierit and material facts
and circumstances underlying this matter, the same having been prevmusly récited in this Court’s
prior demsmns and orders. Ini the interest and.furtherance of judicial economy; the same will not be
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reiterated here:

e As mdicated previously by this Court in prior decisions, discovery in this matteris'ongoing
with depositions-of defendants haven completed. That notwithstanding, plaintiff has moved to strike
defendants’ answer pursuant to CPLR 3126 for failure to produce demanded disclosure, or failing
_gllazﬂain'- the alternative to compel defendants” production of the requested discovery pufsuant o' CPLR

The discovery dispute forming the basis of plaintiff’s motion deals with plaintiff’s standing
requcst for the production of certain documents, first requésted in June 2017, and Supplemented in
August 2018, ‘after defendant Tsunis” aiid. Scarda’s depositions in March and May 2018, relatirig to-
the corporate Healings of defendant Liberty Meadows-concerning its management of its condominium
c'o‘ngnuhity. Plaint_iﬁ ‘having learned new information concerning Tsunis and Scardd’s corporate
affairs in Libérty Meadows, bank.borrowing and governance:of the company, and relationship with a

putthaser of & specific condo unit in the community which plaintiff contends should have been. sold
to him, soug_h_t production of documents such as‘the purchase dgreement for that unit, emails and
other correspondence and bank lending iriformation for the company. Counsel for the parties agreed.
to meet and confer to-devise search terms for Scarda and Tsunis to employ in their diligerit search for
tesponsive documeritation, Defendants- made voluminous produgtion of documents -alleged to be
responsive, but plaintiff maintains that much of it is repetitive. Further plaintiff maintains that still
outitanding is any documentation pertaining to the subsequent sale'and-conveyance of the condo unit
plaintiff seeks to have specifically ¢coniveyed to him, Therefore; plaintiff seeks discovery sanctions or
an drder to coimpel, in addition to. a'bindirig representation of the'defendants that the requested
doclimentatioh does not exist. :

Defendants oppose plaintiff’s motion primarily on formalistic grounds. First they argue that-
a prhimotion confeience required by this Court’s rules was not held. However, counsel for both
parties appeared and conferenced this matter oni June 25, 2019, rendering that-argunient hollow.

Next, defendants coriplain that plaintiff’s application lacks a praper affirmation of good faith
rendering it fatally.defective. This contention too is unsuccessful, where as here, the matter was the-
proper subject of a subsequent court-conference, negotiated stipulation between counsel, and the
application itself contains evidence in writing of counsels™ attenipt to meet dtid confer to reach a
r’es,quu';iQn of the discovery impasse. Lastly, defendants contend that-the sanction of striking a
pledding is unwarranted here as too strict a penalty absent-a prior conditional order. Moreover,
defendants mdintain that they have objected to plaintiff’s discovery demands as burdensome,
ovetbroad and seeking irrelevant‘infoi‘mation, .

In tespifmse, plaintiff-notes that this is the second such-motion he has had te make to coﬁlpel_.
dischvery, warranting soiiie heightened relief. Additiorally, plaintiff argués that many, if not all of
defendants’ obj_ection's are waived, having not been made timely on receipt of plaintiff’s deniands.

GPLR 3101(a) broadly mandates “full disclosute of all maiter matetial and necessary.in thie
prosecution o defense of an action,” This:;provision s liberally interpreted in favor of disclosure (see
Kavandghv. Ogden Allied Mainténance Corp., 92 NY2d 952, 954; Allen v. Croweli-Collier Publ.
Co.,i 21 NY2d:403, 406; Matter of Skolinsky, 70 AD3d 845, 892 NYS2d 913; Riverside Capital
Advisors, Inc: v. First Secured. Capital Corp.; 292 AD2d 515, 739 NYS2d 281; Ural v Encompass
Ins. Co. of A, 97 AD3d 562, 566, 948 NYS2d 621, 625-26 [2d Dept 2012)).
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It is well settled that a trial court is vested with broad disctetion to supervisg the discovery
procdess,and its determinations in-that respect will not be.disturbed in the absence of demonstrated
abuse (see United Airlines v. Ogden New York Servs., 305 AD2d 239, 240, 761 N'YS2d 16; Cho v.
4011403 $7thSt. Realty Corp., 300 AD2d 174, 176, 752 NYS2d 55); Ulico Cas. Co. v. Wilson,
 Elsor, Masko?uitz; Edelman & Dicker, 1 AD3d 223, 224, 767 NYS2_d- 228 [1st.Dept. 2003]).

How ever, the courts.on the othet hand recognized that “parties to a ¢ivil dispute are free to chart their
qwn.llti'gation{ course and, in 5o doing, they may stipulate away statutory, and even constitutional
txgh:ts' » (Astudillo v MV Transp., Inc., 136 AD3d 721, 721, 25 NYS3d 289,290 [2d Dept 20163).
Thusg, it has often been said that for “the credibility of coutt orders and the integrity of our judicial
-syslf:’m are to be maintained, a litigant cannot ignore. court orders, with impunity” (Jones v LeFrance
Lea{sin‘_g.Ltd. Partitership, 110 AD3d 1032, 1033, 973 NYS2d 798, 800 [2d Dept 2013]).

The test to be employt:d by the Supreme Court when detérmining discovery issues’is ohe

'basdd on usefilness and reason (see Andon v. 302-304 Motz St. Assoc.,-94 NY2d 740, 746, 709

NY$2d 873). ; However, discovery demanids hich are unduly burdensome, lack specificity, or seek -
privileged and/or irr¢levant information are.iraproper and will be vacated (see Board of Mgrs. of the
_Par{c Regent Condonsininm v. Park Regent Assoc., 78. AD3d 752, 753,910 NYS2d 654; Bell v.
Cobble _Hill:_Hénltlz Ctr., Tnc., 22 AD3d 620, 621, 804 NYS2d 362; Lopez v. Huntington Autohaus,.
150/AD2d 351,352, 540 NYS2d 874; H.R. Prince, Inc. v Elite Envil. Sps., Inc., 107 AD3d 850, 850,
968{NYS2d 122, 123-24 [2d Dept 2013]).

. The words ‘material and necessaty’ as. used in section 3101 miust ‘be interpreted liberally to
require disclosure, upon request, of any facts bearing on the controversy which will assist preparation
‘for tial by shdrpening the issiies.and reducing delay and prolixity.’ " Discovery is not unlimited,
however, and the supervision of discovery is generally left to the broad discretion of the trial coutt.
At the same tittie, a party is-“pot entitled to unlimited, unceritrolied, unfettered disclosure” (Quinones
v.9 E. 69th St;, LLC, 132 AD3d 750, 750, 18 N'YS$3d 106, 107—08"'[26"-Dcpt‘2015]).. Accordingly, the
supervision of disclosure and the setting of reasonable terms and conditions therefor rests within the
'souild discretion of the frial court and, absentan improvident-éxercise of that discretion,-its
dete’[rmi_nationfwill not be disturbed” (Gonldv Decolator, 131 AD3d 445, 44647, 15 NYS3d 138,
140 [2d Dept 2015][internal citations omitted]).

It is incumbeént on the party s¢eking disclosure to demonstrate that the method of discovery.
sought will result in the disclosureof relevant evidence or is reasonably calculated to lead to the
discbvery of information bearing on the claims” (Cragyfoin Fi urniture v. Brooklyn Unior Gas Co.,
1501AD2d 420, 421, 541 NYS2d 30; see Seigel, N'Y..Prac. § 345, CPLR 3101[a]; Herbst v. Bruln,
106AD2d 546, 483 N'YS2d 363; Andon v. 302-304 Mot St Assocs.;, 94 NY2d 740, 746, 709
NY$2d:873; Palermo Masen Constr. v. AARK Holding Corp., 300 AD24 460, 751 NYS2d 599;

' Vyas v Campbell, 4 AD3d 417, 418,771 NYS2d 375, 376 [2d Dept 2004]).

A motion‘to compel discovery under CPLR 3124 should be denied whete the document:
demands are overly broad, vexatious, and tend to-confuse, rather than sharpen, the central issue of
negligence (Brarides v'N. Shore Univ. Hosp., 1 AD3d 550, 551, 767 N'YS2d 666, 667 [2d Dept
2003]). Moreiimpartantly, where discavery requests are.numetotis, the court will not prune the
requiests:evén though some-of them may be proper (Chang.v SDI1 Intern., Inc., 15 AD3d 520, 521,
789 N'YS2d 892, 893 [2d Dept 2005)):
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Generally, “public policy strongly favors the resolution of actions on tlie meérits whenever
possible, the striking of a party's pleading is a drastic remedy which is-warranted only.where there
has bgcn 4 cledr showing that the failure to comply with discovery is willful and contumacious™
(Desiderio v Geico Gen. Ins. Co., 153 AD3d 1322, 1322, 61 NYS3d 309, 311 [2d Depi 2017]). On
ah.application seeking striking of a party’s pleading for tefusal to comply with-a court’s discovéry
__Ordf r, movant bears the burden of inaking a “clear showing?” that-the failure to comply was willful
and lcontumacious (Singer v.Riskin, 137 AD3d.999, 1001, 27 NYS3d 209, 21112 [2d Dept 2016] -
[internal citations omitted]). Therefore, the drastic réinedy of striking a pleading is warranted where
a party's failure to comply with-court-ordered disclosure is wilifial and contumacious (Mangriv
Schgiing Corp., 90 AD3d 621, 622, 933 NYS2d 897 [2d Dept 2011]), Such a detefmination of
‘whether to strike.a pleading lies within the spurid discretion of the trial.court (JPMorgan Chase
Baiik, N.A. v New York State Dept. of Motor Vehicles; 119 AD3d 903,903, 990 NYS2d 577,578
[2d Dept.20147).

A party’s-refusal “to obey an order for disclosure or willfully failfure] to disclose information,
which the court finds ought to have been disclosed ... the court.may ... strik[e] out pleadings-... or
distiss| ]the action ... or render{ ] a judgment by default against the disobedient party” (CPLR
3126[3]). “Willful and contumacious condutt-may be inferred from:a party's repeated failure-to
‘Corply with court-ordered, discovery, coupled with inadequate explanations for the failures to
comply, or a failure to comply With court-ordired discovery over an extended period of time
(Hohghui Kuang v MetLife, 159 AD3d 878, 881, 74 NYS3d 88, 92 [2d Dept 2018)).

The failure to.comply with deadlines and provide. geod-faith responses to. discovery demands
“impairs the efficient functioning of the courts-and the adjudication of claims.” The Courtof

| Appeals has also pointed out that “[c]hronic rioncompliance:with deadlines breeds disrespect for the
dictates of the Civil Practice Law and Rules™ and has-also remarked that “[i]f the credibility of court
orders and the: integrity of our judicial System are-to be thaintained, a litigant canot ignore court
o_rdcirs with impunity (4drpiro v F.J.F. & Sons Elec. Co., Inc., 102 AD3d 201,207, 959 NYS2d.74,
79 [2d Dept 2012]): L

Tlie nature arid degree of the penalty to.be imposed pursuant to CPLR 3126 is a matter within
the discretion of the trial court (Estaba.v Quow, 101 AD3d 940, 940-41, 956 NYS2d-143, 144 [2d
Dept 2012]). The drastic remedy of striking an answer is not appropriate-absent a clear showing that
the failure to comply with discovery démands was willful or contumacious (JPMorgan Chase Bank,
N.Al v New York State Dept. of Molor Vehicles, 1 19 AD3d 903, 903, 990 N'YS2d 577, 578-79 [2d
Dept 2014]). . :

Itis cléar that the willful and ‘contymacious nature of a party’s.conduct may propetly be
infetred from fepeated delays in complyirig with the plaintiff's discovery demands and the Suprefe
Court's discovery schedule, the failure to provide an adequate excuse for such delays, -and the proffer
of ijadequate discovery responses, which otherwist evinee:a lack of a:g6od-faith effort to address the.
requests meaningfully (Studer v Newpointe Estates Condominiumi, 152 AD3d 555,557, 58 NYS83d
509512 [2d Dépt 2017);.Henry v Datson, 140 AD3d 1120, 1122, 35 N'YS3d'383, 385 [2d Dept

2016]; Stone v Zinouklova, 119 AD3d 928, 929, 990 NYS2d 567, 568 [2d Dept:2014]).

The ‘Second Department has thiat patf.compliance with discovery requests may be sufficient to
prevent preclusion or striking of pleadings noting that substantial compliance “with outstanding
discpvery tequests, and [the inability to]to produce. ¢ertain documents because they did not éxist or

! &
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werg not.in its possession’ miljtates:against granting an application to stitke a defendaint’s answer
(Maffai v Cotnty of Suffolk, 36 AD3d 765, 766, 829 NYS2d 566, 567 [2d Dept 2007]: see also
Eure-Cent. Corp. v Dalsimer, Inc., 22 AD3d 793,794, 803 N'YS2d 171, 173 [2d Dept2005]
[response to plaintiffs notice: for discovery and inspection assérting that the documenits requested by
the plaintiff d not exist, are not in his possession, or cannot be located suffices since defendant
cannot be compelled to produce documents which do not exist.or are not.in his possession]; Sparks
 Assoe.,.LLC v N. Hills Holding Co. TI, LLC, 74 AD3d 1183, 184,904 NY82d 157,158 [2d Dept
2010)[motion’ceutt providently exercised its discietion in‘denying motion to strike pleadings or to
preclude offer: of evidence at time of trial where defendant adequately established the documents
soughit by the either were already produced or were fepresented not to exist]),-

It is setiled that deféndants' faiture to timely challenge the plaintiff's discovery demand
forecloses inquiry into the propriety of the information sought except with regard to his'requests that
‘sought priv‘il‘eé’ed information, or as to-requests which were palpably improper (Jordan v City of New
York, 137 AD3d 1084, 1084, 27.NYS$3d 656, 657 [2d Dept 2016]; Fausto v City of New York, 17
AD3d 520, 522, 793 NY$2d 165, 167 [2d Dept. 2005]).

Here, the record presented by counsel on the:motion amply suppotts granting of plaintiff’s.
motjon in'paft. Plaintiff first requested documentation, which defendant first objected to as
‘ovetbroad, irrélevant, and burdensome. Subject to those objectios, defendarits served responsive
do¢uments. Depositions occurred and at those proceedings plaintiff’s counsel learned tiew
infofmation leading to further document requests, which defense counsel took under advisemment and
requiested that'they be put into writing. Plaintiff's counsel did'so. Counse! conferred as evidence by
email§ between the two attorrieys in February 2019 toreach somie sort of agreement or compromise
over search terms defendants Tsunis-and Scarda would employ to identify.responsive documents.
Deéfendarits cornplied as futther evidenced by their sworn affidavits. Defense counsel then sent over:
the alleged responsive production: - Plaintiff may be correct that many of thése documents were
duplicative of prior production. However, despite delay, it cannot be objectively said that defendants
have deliberately “stonewalled” plainitiffs in teview of the:préseritrecord. Accordingly; that branch.
of plaintiff’s:motion to strike. defendants’ answers for willful and:contumacious-refusal to-provide’
demynded discovery is denied.

Missing however from fhe motion record is any binding representation from the-defendants
that therequested documentation, particuldrly the contract of sdle for Unit 30-of the Liberty Meadows
éondominium community, and other.ancillary requested corperate records of Liberty Meadows, do.
not éxist ih the fotm or format plaintiff has demanded: Whileboth individuat defendants have swom
by affidavit as to their-conduct of a diligent search, plaintiff and the Court.isleft ta guess as to the
propet infeténée fo be drawn from the fact that a search has gccurred, and documents have still not
beer produced this:far into the diseovery phase of this matter. Therefore, that branch of plaidtiff’s
motion to-compdl discovery concerning these outstanding items of document production is granted.
Defdndants are directed to conduct a-diligent search and produceé the demanded documents, or in the.
event they do not exist, to so state in.a sworn affidavit.

Accoraing!y, this Court:grants plaintiff’s-application to compel in the following mariner:
Ttis.

ORDERED that defe_ridz’uits Liberty Meadows, Demetrius Tsuris & Entico Scarda are:
X . )
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cted to plamnff‘s supplemental request for dlSCOVEI'y & inspection and prov1de the material
anded.as ¢ited above within 30 days of the recéipt of t}ns order with notice of eritry; and it is
furtber

ORDERED that ij:_ the event that defendants fail to provide all outstanding discovery-as cited
e by that date, this Order shall be deemed self-executing and defendant’s answer shall be -
deemed stricken for willful and-contumacious refusal to provide: discovery: and abide this Court’s

oiders pursuaat to CPLR 3126 without further need of motion practice on plamhff’s part;and it

rther

! ORDERED that no further extensions or tirie or adjournmeiits in the prosecution of this -
.maﬁer shall be granted by of among counsel absent leave of this Court.on good cause shown; and
it is further

enting certification of this matter as-ready for trial.
The forepoing constitutes the decision and crder of this Court,

d: June 1,2020
Rivethead, New York

RECEI VED NYSCEF: 06/ 02/2020

ORDERED that counsel are hereby directed to appear beforg this Couit rémotely via
onferencé-and/or Skype for the purposes of a discovery comp]lance conferénce on Wednesday,
ober 7, 2020 for counsel to report the status of the remaining and outstanding discovery

FINAL DISPOSITION. X __'NON-FINAL DISPOSITION’
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