
McGuire v Cheng
2020 NY Slip Op 34584(U)

July 23, 2020
Supreme Court, Columbia County

Docket Number: Index No. 12946-18
Judge: Andrew G. Ceresia

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York

State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.



FILED: COLUMBIA COUNTY CLERK 07/24/2020 11:35 AM INDEX NO. E012018012946

NYSCEF DOC. NO. 18 RECEIVED NYSCEF: 07/23/2020

1 of 4

T T RK 
T , F L MBI 

R RJ:.T ' IR · and I II L 

Plaintiff. 
- gain t- DE I 10 & ORDER 
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H n. ndre . er ia, uprem urt Ju ti 
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pp aran e : 

mb r L. right. E q. 
ant la. LLP 

uit J _ 

at on Loftu , LP 

In thi m di al malpra tic a ti n, pl inti ff: m veto c mp l d .fendant D nna ~ p ito . 

. 0 .. to ubmit to a c ntinu d aminati n b fi r trial. . or a prot cti e 
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ord rand other r lief~ and plaintiff oppo e th cro s-motion. 

The fact of thi ca e. which involved fi ndant · all g d failure t tim 1 diagno. e 

plaintiff Margar t M u1r (hereinaft r ··McGuire .. ) with giant cell arteriti , re ulting in 

p rman nt i ion lo m Guire· right e . are et forth in the ourt·s Deci ion and Ord r 

dated February 11. 2020, in which th ourt granted plaintiff: · motion to compel defendant 

Mab I .P. Ch ng, M.D .. to ubmit to a continued examinati n b fore trial. i relevant to th 

in tant motion. on December 13.2016 E p ito wa on call as a con ulting ophthalmologist 

hen he pok on the telephone with a ph ician· as i tant at olumbia Memorial Ho pital 

r garding Mc uire· mptoms of transient ision loss. E po ito· in olvement in Mc uire· 

car wa limited to that telephone call. 

Dming po ito·s e amination before trial plaintiff: · coun I a ked her hat t t he 

ould ha e recommended to rule out giant c 11 arteriti if he had u pected that McGuire._; a 

suffering from it. E po ito · coun el in tructed her not to an wer on the ground that the qu tion 

a peculative and·· o far remo d from what happened in thi ca e that [he ould] dire t that 

[E po ito) not ans er the qu tion .. (Wright Aff.. E . C, p. 46. line 6-9). 

Dw-ing an examination before triaL th dep nent mu tan er all que tion unless: I) the 

an wer ould violat a pri ilege or a right of confidential it : 2) the answer ould iolate a 

pre iou court order: or 3) the que tion i plain! improper and it an er would cau e 

ignificant prejudice to an p rson see 22 Y RR 221.2). Her . E po ito argue that th 

questionati suewasplainl improper be au eit as part fapattemofrepetiti e,aggr s i e. 

and in-ele ant qu tioning b plaintiff ' coun I. However. the ourt ha condu ted a r vie of 

th depo ition tran cript and di agr es with Espo ito·s position. Plaintiffs· coun el" que tioning 

wa appropriate and, a not o rl repetiti or irrelevant. !though oun I phrased imilar 
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qu tion in different a , that large) c urred aft r the itne expr d difficult 

und r landing ran ring th qu tion. Imp rtanll . th qu ti nl t th ve 

h art f the i ue in thi uir i all g d t ha uffer d fr m undiagn ed 

giant ell art riti . a qu tion ab ul hat le t uld ha 

II art nlrall rel vant l plaintiff: · 

fi r plaintiff:· r qu t that 

h r . minati n b for trial. th urt ha 

and cir um tan pr nt d h rein. it i 

ndu ting th nlinuati n f" 

u t and. und r th parti ular fact 

of the ourt" di r tion. 

ORDERED, that plaintiff:· motion to mp I E p it to ubmit to a ntinu d 

xamination befor trial i granted. and it i furth r 

ORDERED. that plaintiff: · requ t that E po ito pa the co t of onducting the 

continued examination b for trial i deni d. and it i further 

ORDERED. that - p ito · ro -motion for a protecti ord rand ther rel i f i d m d. 

Thi hall n ti tut the deci i n and ord r of th ourt. h C urt ha uploaded th 

original Deci io r cord in thi matt r a maintain d eb ite 

plaintilTi wh r up nit i to b ftl d and nl red b lh ount lerk· oun 

d fr m th appli abl f PLR: 22-0 and . 2 .5-b h 2) r th nifi rm 

Rul th r late t 1c and noli f"th 

um nt up n all th r parti t th actio pr c ding. , h th r a compli h db , mailing 

r I tr ni m an , \J hiche er ma b a ppr priat d p nd nt up n th ftl ing tatu f th part ·. 
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Dat d: Jul 2 __ 020 

Hud n. e ork 

Pap r on ider d: 

I. 

3. 
4. 

tion dat d Ma 4. 20_0: ffirmation f mb r right. q.: nn x d 

ro - a 14. 2020: ffirmation of R b rt yph r. q.: 
ffirmati n of mber right. E q .. dat d tay 7. _o 0; nne ed xhibit : 
ffirmati n of Ro rt ph r, q .. dated Jun I. 2020. 
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