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SUPREME COURT OF THE STATE OF NEW~YORK_
COUNTY OF NEW YORK, PART IV

DOREEN WINKLKER, as administratrix of the
Estate of- SCOTT S. WINKLER, deceased, and
DOREEN ELLEN WINKLER, individually,
Plaintiff,

. —against- :
HALMAR INTERNATIONAL, LLC, HALMAR .
CONSTRUCTION CORP., HALMAR
INTERNATIONAL CONSTRUCTION, LLC, HAKS
GROUP, INC, HAKS ENGINEERS, ARCHITECTS
AND LAND SURVEYORS, DEPARTMENT’OF
ENVIRONMENTAL PROTECTION, and JA

- UNDERGROUND PROFESSIONAL CORPORATION
d/b/a JACOBS ASSOCIATES,

Respondents

THE CITY OF NEW YORK, THE NEW YORK CITY
DEPARTMENT OF ENVIRONMENTAL PROTECTION,

N R Third-party plaintiffs,
—against- |
PRECISION CONCRETE.PUMPING, INC.,
| Tnird;pdrty‘defendant.

HAKS GROUP, INC., and HAKS ENGINEERS,
ARCHITECTS AND. LAND SURVEYORS, P.C.,

Second-third-party plaintiffs,
—against—

JA UNDERGROUND PROFESSIONAL i
CORPORATION d/b/a JACOBS ASSOCIATES

Second thlrd party defendant.
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FRANK P. NERVO, J:

On this motion (Sequence No. 12), defendant HAKS seeks
exoneration from any responsibility for thg deaths and iﬁjuries
of December 2, 2013 at Maybrobk, N.Y. which form the basis of
this complaint.- HAKS avéfg there are neither laws nor facts
upon which it cou;d be found to be a statutory agent of the
owner (City) or the'general‘éontractor (Halmar) and, thus, it is
not subject to the Labor Law of the'State of New York.

This action arisesvfroﬁ a'tragié series of events on
December 2, 2013 during theiconstructioﬁ of a public works
project. The events fbrming the basis of the'éomplaint resulted
:in the deaths of two people and serious injuries of a third. The
project entailed the connection of the Delaware and Catskill
aqueducts. While the connection of the aquedﬁcts tookvplace on
a New York City-owned property in Gardinef, Néw York, the
particular work that is the subject of this action took place on
property owned by defendant, Halmar International ("Halmar") in
nearby Maybrook, New York. Particibating in the‘work at the
Maybrook site Were the City of Newaork} general contractor
Halmar, safety engineering‘firm‘moyant—HAKS Engineers, \
Architecté'and Land Survéyors;»P.C, ("HAKS"),Yand HAKS' sub-
consultant{ JA_Underground Professionél Corporation (“JA”). Mr.

Scott Winkler, plaintiff’s decedent, was one of the workers
Page 1 of 16

3 of 18



I'NDEX NO. 150694/ 2014

NYSCEF DOC. NO 754 RECEI VED NYSCEF: 01/05/2022

killed that day. Mr. Winkler was employed by non-party Prenision
Concrete Pumping, Inc.

At the time of this_readily avoidable tragedy, Scott
Winkler was operating.a concrete pump truck, transferring
concrete into the forms of a model agueduct. This process is
known -as a concrete placement or concrete pour. Scott Winkler
~was standing atop a sbaffold that was either part of or adjacentv
to the form constructed to receive the weticement that he was
delivefing. At that time, Scntt Winkler wasvapproximately.
twelve feet from the'éround (Rafael zakota Deposition, NfSCEF
DOC. 666 p. 143-145). The form was constructed by defendant
general contractor Halmar. Halmar employee Rafael Zakota was
also standing on the scaffold observing the concrete placement
(NYSCEF DOC. 666 p. 145). Timothy Lang, another employee of
non-party Preciéion Concrete Pumping, Inc., was some four feet
offrthe ground, standing on already existing coéncrete (NYSCEF
DOC. 666 p. 145). .At approximately 12:30p.m a sudden POP was
heard, and the wall of the form collapsed nearly
instantaneously, throwing Scott Winkler to the ground. The
structure of the scaffolding, the formwork, and’its wet cement
contents cascadéd down on top\of Mr. Zakota, Mr. Lang and Mr.
Winkler.

Scott Winkler waé eventually extracted from under this

" cataclysmic mass of bone-crushing wood, metal, concrete and wet
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eement and transpertea;by Medivac to WestChester‘Medieal Cehtet.
' The undoubtedly'hereie effortS“ef Medivae'EMTs, hospital
physicians and other medical;persohhel to put the crhshed and
fraetured pieces ofhécdtthinker;s skull, spihe and internai.
organs backitogether ultimately failed;, After eight days of
'>hospitali;ation,vhe suegumhedﬂto his physical destraction
resulting from the forcesbof gravity. ,The»Court}s examination
-of the record eStablished in this’matter thus far (including
Decisiohs ahd Qrders.previously entered) inescapably reveals
that Scott Wihkier was alsofkilled by thevforces of complacency;
inertia, g;eed, ahdfa;shoeking eallOﬁs;ihdifferehce to'human.
~life by_allvthose.eharged'With'eonetructihg thiS'aquedu¢t 
mockup;'securinghthefeafety ef\thia;concrete placement, and'
maintainihg a safevwaksite.

Timothy Lanévwas alse:erﬁshed.  Timothy Lang was pronotnced
edead.at the scene, saceumbing:to injurieS-eaused'by the momehtuﬁ
of overpeweriné.weiéhtiahd/or avnightmariSh engulfing
suffocatioh byuwet_eemeht. | |

Such waé the oVerWhelmingvbulkiand,burden of the material
that cruehed these two men that a forkllft truck and its

operator were requlred to extrlcate Scott Wlnker and the crushed

corpse of'Timothy\Lang.
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5 M:18



"B LED__NEW YORK_ COUNTY CLERK 01705/ 2022 02:54 PV 'NDEXNO. 15069472014

NYSCEF DOC. NO 754 ' - » , L RECEI VED NYSCEF: 01/05/2022

Rafael Zakota was sefiously injufed; he was extracted "By
the DEP guy and my partner»thgﬁ? without.thé assistance,; of the
forklift. (NYSCEF DOC. 666 p. 137). | |

Summary judgment.has been ;Le§iously entered against the
owner, the City of New York as constructive owﬁer of the
premises, and genérai ébntractor and title éwner of £he premises

T at Maybrbok Halmar:pursuant to Labér Law §§240(1) and 241 (6), by.
the Octobgr 1,v2019.0rder'of the Hon. Justice Margaret Chan,. -and
 affirmed by'tﬂe-Apbellate Division, First Depaftment (2021 NY
31ip'0p‘o6569), | |

N This Court on June 23, 2021 ente;edvsummary judgment under
the same sections of the Labor-Law agaiﬁéf movant’s sub-
consultant, JA.l

HAKS‘ presence and réSponsibiliﬁiéS at the site result from
its contract with the éwner, City of New York Depértment of
Environmental Protectién (DEP), to provide whéf has been
designated "resident engineering/conétruction managemen£"
ﬁrofeésional servicés;v Those responsibiiities are set forth in:
the contract and include engineering inspection of ". . . all |
general conétruction'énd incidentél workﬁ.being provided by
other construction vendors on the @roject.' It is undisputeajthe
constrﬁétion and utiiization of the formwork at Maybrook was.
incidéntai to'the public works project ongoing_at Gardiner. In
further'accordénce'with this contract, movant HAKS was
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responsible to determine, upon its expert engineering
inspectioﬁ, "whethér the Constfuction conforms to the pléns,’
specificationé and requirements of the ‘construction gontfactA
docuﬁents and good-consfruétion practice." No party asserts the
architectural plan or design of this formwork was in any manner
deficient. | |
To/sﬁstain-deféndént HAKS’ primary liability under the
Labor Law és a statutory agént of eithér the oWnerzor the
géneral éontractor, it must be shown that HAKS had thé éuthority
to supervise and control the injﬁry?prqducing wdrk. The |
vdeterminétive factor is whether the defendant had-the right to
éxercise control oye#'fﬁe wofk, not whether it éctuai;y
exercised,that_right. Whereuthe.owner or geﬂérai contractor
delegateé to a thira‘partY'thevduty to conform to the
requirements of the labor law, that third party becoﬁes the
statutoryuagent. (See Santos-v, Condo 124 LLC, 161 A.D.3d 650
[1ST Dept 2018] and cases qited>thérein.) |
For all the réaéons ﬁereaffer.set forth, and based upon a
review of the partiés( cdﬁtract and the téstimony.of'HAKS/ own
personnel, the Court finds HAKS a statutory aéent of fhe.oﬁner
‘and the general contractor as a‘matter of law énd fact and that,
 therefore, HAKS .is obligated to comply with all séctions of 'the

Labor Law, including §§200, 240(1) and 241(6).
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New York State Labor Law § 240 provides in pertinent part:
. SCAFFOLDING AND-OfﬁER’DEVICES FOR USE OF EMPLOYEES

1. All contractors and owners and their agents. . .in the
erection, demolition, repairing, -altering, painting, cleaning or
pointing of a building or structure shall furnish such labor,
scaffolding, hoists, stays, ladders,  slings, hangers, block
pulleys, braces, irons, ropes, and other devices which shall be
so constructed, placed and operated as to give proper prbtection
to any person so employed. : )

New York State- Labotr Law: § 241 provides in pertinent part:
CONSTRUCTION, EXCAVATIQN AND,DEMQLITION WORK

All contractors and owners and their agents . . .when
constructing or demolishing buildings or doing any excavating in
connection therewith, shall comply with the following
requirements:

6. All areas in which construction, excavation or .

- demolition work is being performed shall be so constructed,
shored, - equipped, ‘guarded, arranged, operated and conducted as.
to provide reasonable and adequate protection and safety to the
persons employed therein or lawfully frequenting such places.
The commissioner may make rules to carry into effect the
provisions of this subdivision, and the owners and contractors
and their agents for 'such work . . .shall comply therewith.

Industrial Code § 23-2.2(b) provides: "Inspection.
Designated persons shall continuously inspect the stability of.
all forms, shores and reshores including all braces and other
supports during the placing of concrete. Any unsafe condition
shall be remedied immediately." : ‘

Section 200 of the New York Labor Law reads, in pertinent
part:

GENERAL. DUTY TO PROTECT HEALTH AND
SAFETY OF EMPLOYEES, ENFORCEMENT
: "1. All places to which this chapter applies shall be so
constructed, equipped, arranged, operated and conducted as to-
provide reasonable and adequate protection to the lives, health
and safety of all persons employed therein or lawfully
frequenting such places. All machinery, equipment, and devices
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in such plaCes‘shall be ‘so placed, operated, guarded and lighted
as to provide reasonabLe and adequate protection to all such
persons. The board may make rules to carry into effect the
provisions of this section." '

" The collapse of the formwork and_scaffold establishes, ipso
factc, the manner iﬁ which it was constructed failed to conform
to plans or good constructionvpractice. HAKS inspection of this
formwork, with its ecgineering expertise, inarguebly detected
the deficiencies iniitsvconstruction, and rather than
immediately'stop the concrete placement aﬂd remedy the
deficiencies HAKS opted to, literally and figuratively, go to
lunch: | |

HAKS argues, in effect, that when assessing its
responsibility here, the contract must bevread in emphasis of
certain provieione and in deliberate ignorance of others, thus
shielding it from any liability for the events of December 2,
2013.

‘HAKS' preferred reading of its contrect of December 28,
2010 beginsiand ends with "[HAKS] will not supervise, direct,’
control or have authority over, or be responsible for each
contractor's means, methods, techniques, sequences cr procedures
cf construction or the safety crecautions and progrems incident
theretc or, for any failurevof a contractor to comply with laws
or regulatione:applrcable to a contractor's performance of
work." Thus, HAKS'-argues that because this provision prohibits

Page 7 of 16
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its control or authority of other contraCtors as nbted, it does
not bear the characteristics of a statutory agent'of the owner
or general contractor as éhvisionéd by the Labor Law, and,
therefore, is not aﬁswerable for any violation(s) of that law.
HAKS fails to recognize this provision does not vitiate its own
responsibilities pursuant to contract or law. "HAKS preferred
reading would result in HAKS having responsibility for nothing
in exchange for some $5,200,000.00, a conclusiohvwhich is
entirely without merit.

Firmly establishing the issue of HAKS' status as statutory
agent of the owner and/or general contractor are a number of
contract terms, to wit:

With respect to HAKS’ responsibility to develop, institute
and enforce a'quality control plan, the DEP/HAKS_contractl

/ . regquired HAKS_to:
s Establish and'implement inspection guidelines for

monitoring the quality assurance of the

~ construction contractor's work [p. SR-15 “§2.1C.
Quality Assurance”];

- Taﬁé all responsibile precautions. to protect all.

"persons from damage and injury resulting from the
contractors" and subcontractors' operations.
[App. A, Art. 8 §8.01, p.23]; and

— Safeguard the Ciﬁy against defects and.

deficiencies in its work, and use reasonable care
.and powers of observation and detection in
determining that the work conforms to the

Construction Contract Documents [Attachment No.
1, Task 2, p. SR-12].

Page 8 of 16
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‘(NYSCEFVDOC. No. 531)

Aéknowledging these Contractual résponsibilities,

' HAKS énteréd a_éubéontract'witﬁ safety cdhsultant Bidwell
ﬁnvironménfal LLC, (Bidwell) delegating to Bidwell |
authofity tb{pefform.“énviﬁonmental health and safety
inSpectidn.serviceé” at the Aqueduct PrgjeCt.
'Substéntive}y, that céﬁtract'reads: N, .[T]hé Prime
fHAKSj and the Subconéultaht-[Bidwell] desire_that the
Sﬁbconsultént p?ovide énvironﬁental health & saféty

' inspecﬁion sérVice; for the New Ybrk Citvaepartment of
_Environmental Brotgction (“Client”) for which thevPrime
[HAKS}iagrged‘to perform pursuant to the terms and

condition of the ‘Prime Agreement’ [i.e., that agreement

- between DEP'and HAKS]."‘(NYSCEF DOC. 693, p.l). Ultimate :

responsibility'forYSafeﬁy,inspection, howéver,:reﬁained
with HAKS*pﬁrsuént.to its ppime contractual obligétion to
DEP.. |

The délegatién'df éuthority to oveféee andicontrol
the activities ofgthe;injﬁred WOfker h;s been héld té
_esfabliSh’statutqﬁy ageh¢y_for Ehe imposition of Labor

Law liability.dn a prime:COHtractor not in privity of

contract with plaintiff‘slemplOYer; (See Barrios v. City .

. of New York, 75 AD3d 517 [27d Dept., 20101).
" Page 9 of 16
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iFurther, HAKS’ liability is also vicarious to that of its
sub;ConsultanthA. This Court'previously found JA subject té
Labor Law liability‘for-its aéts, or failures to act, witﬁ
resbect-to the subject formwork and concrete pour of December 2,
'2013 (sée Motion Squence No. 10).'There ié, however, no.
shortage of additional‘bases subjectiné HAKS to the provisions
and mandates df(the Labor Law. |

- HAKS’ own evidence as pfoyided by itsEConstruction

"Inspector Craig Morgans'and ité licensed E,E. and Civil Engineer

Charles-Bunyaviroch,_Columbiav1988, (NYSCEF DOC'587) further
acknowledgeé = if not independently eétabliéhes - its authority
and reéponsibilify at this job site.

Factualiy illuminatihg and_legally inculpating is the
preéence of HAKS; Construction Inspector Craig Morgans at the
very time>and ldcaﬁion of this fatal cement blacément, and
Moréans’ sélf—professed expert determinatidh to prioritize money
over the'livesléf others. As quoted infra, Morgaps is

_ thoroughly confident and'comfortable with his affirmative

) determination to do hothing,lwhile looking squarely in the face
of danger, as supported by some "gray area" recognized in the
constructioh'industry when an undetermined amount of money is at
»stake should aiproject,be.delayed for mere safety reasons.
Sfated'différently,(Morgans‘proffers-aﬁ on-site cost-benefit

analysis in which gross construction costs take precedence over
=0T

Page 10 of 16

12 of 18



I NDEX NO. 150694/ 2014

NYSCEF DOC. NO. 754 ) - , " RECEl VED NYSCEF:- 01/ 05/ 2022

any unknown number of beople's'liVes as an acceptable basié for
-failingvfo stop the work in the presence of obvious'dange;. A
more conérete fouhdationffor'the legislafive formation of Labor
Law §§200, 240(1) and 241(6) 1is entireiy inconceiVable. That
any.parﬁy at a construction site would aver its iﬁmunity from
liability-for the rather héfrific deaths of two péople, and the
sérious iﬁjﬁries of another, beéause it'exercisédrsome
instifutiénal option to'dismiss those deaths as the cost of ,
doing bﬁsiness, is as repggnant‘to civil ofder as it "is to the
common laws of decency. - To reference a common colloquialisﬁ
invoked when pointiﬁg‘out oyert admission of wfongdoing/ it
appears Morgans has.“said‘the quiet part out loud.” However,
whether sUcﬂ an inStitutioﬁélly—recognizedvoptibn to wager lives
in the intereét_of profit is limited to HAKS’ business plan or
applies to the greater-constructibn industry is propérly
examined bylother meéns before other tribunals.

Tﬁe Court‘fefefs to thé sworn déposit;on testimony of Mr;
Morgans. begans tesfified'that he became alarmed after hearing. -
a creaking or grdaniqg noise coming ffom tpe formworkv(NXSCEF
DOC. NO. 641 at 445-47), and at the very time éf this cdncrete
_ piacement‘observed two sidés.of the formwork —.including the
sidevthat collapsed 4,iécked external braces, reCognizing.this-
as a red flag becauée it could cause the form-to crack and allow

concrete to leak out (NYSCEF DOC. 641 at 338-39); that upon this
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observaticn and suspecting that the formwork had shifted,
'Morgans further recognizedvche impending danger and. he
immediately called JA inspector Mike Hadley to request a.draWing
of the formwork SO he;could verify the bracing.was assembled
-correctlyv(NYSCEF DOC. 541 at 373—75, 441—45,V109—1O).
Notwirhstanding these defects and ¢concerns, Morgans permitted
the cement.piacement to continue unabated while.he and Hadleyv
'discussed:the safery,issues (NYSCEF DOC. 641 at 446). The
defect was never corrected, fhe workvwas not stopced, and the
formwork ccllapsed'shortly thereafterlwhile Morgans was in. his
car eating a granola bar (NYSCEF DOC. 641 at 104-05). 1In
recognition of the importance of Safety inspections and
apprcpriatevacticns to ensure that safety at'this critical stage.
of constrnction, Morgans acknowledges that "{i]t wouldn't 5e
customary to take a coffee break in the middle'of a [cement]
placeﬁent" (NYSCEF DOC. 641 at 104). However, in this
Circumstance evincing cavalier indifference to the safety and -
'lives of:others, Morgans'conceded he, in fact, “was-in the
process'cf tnis]'iunch break Qhen the accident occurred.”
(NYSCEF DOC. 641 at 103—045. The granola bar'apparently
constituted part of Morgans’ lunchvas.cpposed to his'coffee
break, tne cistinction of which'is’as admittedly academic to the

Court as it is to plaintiff’s decedent.
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Morgans confirmed tnat he had the authority to step work if
he believed there was sufficient evidence of an imminent safety
| hazardv(NYSCEF DOC.. 641 at 449). When asked why he did not stop
the work after hearing the disconcerting noises and even noting
the lack of external bracing on several sides of the formwork,
Morgans replied, "thereYWas,a gray area if in terms of whether
or not you stop this concrete placement that's scheduled where
'you:have thousands of dollars in - I mean i could have stopped -
,I don't feel that I had enough evidence to stop the work at that

tpoint".(NYSCEF DOC. 641 at 447). When confronted with the .
incongruity of his failing to stop tne concrete placement into_a
formvthat he.recegnized as presenting danger while concurrently
calling“for'tne erchitectural drawings of the formwork to
determine its censtruction is proper and safe, Morgans merely
‘continues to protest, unable to construct any exculpatory,'or
minimally logical, explanation. When asked, “Well, how long

would you have expected Mike Hadley to have taken to review the

drawings and get back to you. . .?” Morgans replied, “Again I
wasn’t in a position to really stop the work as - I'm having -
trouble --— could you -- I'm sorry, could you repeat the

question?” -In a valiant effort to avoid inculpating himself and
his employer, movant HAKS, by conceding his failure to act
directly contributed to the collapse‘of the formwork and the

tragedies thét.followed, Morgans 1s constrained - when

15 of 18
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confronted with indisputable evidence against him - to invoke
the never Suédessful defense of “hummina, hummina, hummina”.
‘HAKS’ othér engineer, Bunyaviroch, confirms HAKS’ authority
to sfop any wofk in View éf a clearly unsafé condition, without
limitation by any cost—benefit analysis as proffered by his
 §u5ordinate Morgans. (NYSCEF DOC. 587 at 102-103, 107)
In,additioﬁ, the Court 1is constrained to note the
dispositive concessionvof movant’s éounsel within paragraph 4 of
an affirmétion, to wit, “The City’s counsel has merely
established that HAKS' reséonsibilities were limited to

construction inspection services, documentation, and authority

to stop the work. . .due to the observation of an imminent—
danger.” (NYSCEF DOC. 622.) (Emphasis supplied.)

The Court finds it irrefutable that defendant HAKS had the
requis;te level of supervision and control over the work that |
was being done at theitime of this catastrophe to invoke
liability undef tHe*Labor Law. quther, and by the ‘testimony of
its‘own Mr. Morgans, nbt only did HAKS have notice of the
condition'thég\caused this tragedy (including the lack of
sﬁfficient ex#ernal bracing of the formworkf, but at a most

critical time dborted its own efforts to remedy that condition

.in the candidly articulated interests of profit and a snack.
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'Further, and pursuant td Lébor Léw § 241(6); HAKS'
violation of”Indﬁsﬁrial Code § 23-2.2(b) is indisputable
inasmuch‘as HAKS' Craig Morgans inspected the form involved asi
well as ité shores, braces énd other suppo?ts during thé plaéing
of the concrete, Was'acutely aware of<£he unsafe condition that\'

it preseﬁtéd, and rather than immediately remediate that problem
as-reqUired by.this induétriai code}fchose instead to engage in
an instantdneous, singularly cefebral, Co;t—behefit analysis
gambling ther}ives of at least three peopie that the unsafe
condition would'timely'and spontaneousiy remedy’itself. Mr;
.Morgans lbét that bet that he placed on the lives of;Scott
Winkler and Timothy-Lang, a-bet plabed in(the interesf of his.
employer’s profitability aﬁd, apparently, an éverwhelming
‘urgency to eﬁjdy his granola‘bar-a safé distance away.

Thus, HAKS"motion seeking an Order of Summary Judgment in
its favor and;dismissing plaintiff's Second ‘Amended Complaint
and all'croés-claims and third-party claims for common law
indemnification or contribﬁtion is DENIED. HAKS’ own claims forv
contractual_indemnification and/or the failure to procure
insurapce are resérved for trial.

Iﬁasmuch as the Couft, Ey this Decision andIOrder, has
determined HA%S' {and, by priér Decision and'Order, by |
contractual'é;tehsion JA's) status as statutory agent of the

owner and general contractor, plaintiff's cross-motion for
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Summaryljudgmenﬁ against HAKS for liability pursuant to Labor
Law §§240(i) aﬁd_241(6)‘must necessarily be, and hereby is,

 GRANTED.

THIS CQNSTITUTES’THE DECISION AND ORDER OF THE COURT.

New York, New York  Ente
January 4, 2020

FRANK P, NERVO,
Justice Supreme Court
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