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SUPREME COU RT OF THE STATE OF . EW YORK 
COUNTY OF BRONX: PART 3 
------------------------------------------- ---- - -- --- -------------x 

MATTHEW I. HANDELSMAN, et. aL 

Plai nti ff(s ) , 

-against-

ANDREW L. LLEWELLYN, et. al., 

Defend· nt1 s) . 
-------------------------------------- ----------------------- -----x 
Recitation as Requ ired by CPLR §22 I 9(a): The fo lb wing papers 
were read on thi s Motion for Summary Jud~_ment: 

Index No.: 002 11 77/201 2 

DEC1SION/ORDER 

Present: 
HON. MITCHELL J. DANZIGE.Jt 

Pc1 per:; Numbered 

Notice of Motion and Affirmat ion in Su port Wit 1 Exhi bits .. .. .. .... ... ... .... ...... . . _ __ ! _____ _ 
Notice of Cross-Motion, Affirmation with l:xhibits .. ..... ..... .... .... .... .. ... ... ... ....... . 
Reply Affirmation in Support and Affirma tion in Opposition ......... ... .. ...... .. .... .. . - - - :3 ___ _ 
Reply Affirmation in Support of Cross-motion ... ... .. .. ........... .. .. ..... ....... .. ... ..... .. . •+ - --- ·--------

Upon the foregoing cited papers. the Dec ision/Order of th is C urt is as fo ll ows: 

Defendants, The City of New Yo ·k and The City of New York, s/h/a The New York ( i ; 

Police Department, ("City") move fo r su,rnnary judgment and dismis sal of pla:ntiff s complair t 

pursuant to CPLR §§3212 and 32 11 and pursuant to CPLR §§ 30 17, 30m, 3 19 fo r defau lt 

judgment as plaintiff, Brian Hess ("Hess· ') , fa iled to serve an answer t the Ci ty's cou nte r-cb1'\. 

Plaintiffs ' cross-move for an order gra nting 1:hem spoliation sanctiom against the Cit. · fo r tb:ir 

failure to preserve the police veh':cl e and po lice v,~hicle ' s black box (eve t data recorder). for .1 1 

order pursuant to CPLR §321 5(cl ) cl sm is. ing the City's countercl2.im aga .nst plainti ff ]-le s, an 1 

for an order denying the City's summrn y j udgm nt motion. 

Plai nti ffs seek to recover fo r danrn.ge susrained after a mo tor "ehic !e a,:cidem. P lairttin; 

Handelsman and Hess, a llege that o ·, 1 o 1ember 17, 20 11 they were i , a Chevy Taho,;: in the 

course of their employment with the Wc~ :tche ter County Pol ice Department. Officer~; 

Handelsman and Hess observed a police chase unfolding between co-defr:ndants, CITY OF N EW 

YORK and co-defendant Andrew Ll~vvd ly1 , (''Llewellyn or Mr. Lle\vellyn"), .it the Wakefi e ld 

Bridge area. LlewelJyn was oper2.t ing a E,MW that plaintiffs all ege was being p rsuecl by poli.c,: 
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employed by the CITY OF NEW ·yoRK. Thereafter, a motor vehicle accident occurred bet'Net r 

the BMW driven by Mr. Llewellyn :1nd the Chevy Tahoe ("SUV") drven by p:ainti ff Hess, w ,1 · 

plaintiff Handelsman as a front seat pass~ ger. 

According to NYPD officer~:., Er i,~ Downes, Jason Korpolinsk i, and Patrick Jean, they 

observed Mr. Llewellyn, in his BM 'J✓, :0 unning a steady red light whil e sp eding on Ea:~t 24 1 '1 

Street. At that point, the officers p ceeded to pmsue Mr. Llewell n on 24 l51 Street, with 

emergency lights activated until the ·w a~< ,f el Bridge area. 

Mr. Llewellyn, testified that on i\ OI ember 17, 2011 , he was d riv ing bis black 8,MW 5::'. '{i, 

heading towards when he went around a non-party car with flashers on. T bat car moved from L. · 

spot at the same time Mr. Llewel lyn wen t around him and the cars al mo_t mad ~ contact. The 

driver of that car approached Mr. Llew,.:: Lyn at the next light at 4th Str ~et and M ndy and was 

yelling profanities at him. Mr. Uew,elly rt rnlled up his window and d rove off clown East 241 ,;t 

Street. At the next intersection, the dri vo · of that car approached Mr. U e\.vell_ 1n again argui ng 

with him, eventually pulling a gun out ar.d ointing it at Mr. Llewellyn. Mr. Llewellyn then 

sped off down East 241 st Street. Mr . Lle Ne llyn sped towards White Plains Road on East 241 ;, 

Street and the driver of the other ca1 was followirg right behind him . Mr. Llewellyn heard si rc1 '. ; 

at White Plains Road, while he was travel ing at a)proximately 80 M.P.H. 

Mr. Llewellyn continued down l: 1 1 241'1 Street, driving approximatel y 3/4's of the'" a) 

over the Wakefield Bridge, when e ma e a u-turn and headed back to\,varcls White Plain Road. 

He saw the NYPD police vehicle vith th~ i· ens activated when hl~ Vv us at lhe Waker eld Brid u ~ 

Mr. Llewellyn did not know whe re the pn li::e car with the sirens was when he }assed White 

Plains Road, despite being able to Ii :·ar i i 11;;m. At the time Mr. Llewel l:1n sa·.v the police li ghb 

behind him they were approximatcJ:1 7.g b locks away. 

According to Mr. Llewellyn he \ va!, speed ing, weaving in and ou1 of lrafiic, and ran an :1 

light while fleeing the man with 1he gun. Mr. Llewellyn testified he saw the po lice car go fly ir:; 

past him after he pulled the u-turn on th" \\ 'akefidd Bridge. Mr. Llewd lyn tes i fied th at he wa 

going to pull over near the train stat ion where the re was a lot of pe·op t.: . He wa5 traveling slowt 1 

after he pulled the u-turn and was k oki n~ fo r a place to pull over. Thereafter, the SLV, occup : d 

by plaintiffs, came into contact wi th hi~; car. Mr. Llewellyn testified th at his vehicle Vvas sto ppd 
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and the SUV was speeding down th : clot bl~ yellc,w line of the street and it him. 

After the accident took place, trw ! fYPD police car pulled up ehind him. Mr. Llewc 1 l y 1 

was charged with reckless driving a 1d unlawfu lly flee ing a police officer. Mr. Llewellyn tes1ifi ·.; 

that the police car with the sirens that pti;·sued hin never made contac .: ·wi th hi :; car b cause it 

was not close to his car. Mr. Liew llyn plecl guilty for reckless drivin:~- Mr. LleweJlyn testi fied 

that the NYPD police car was not r.e reason why his vehicle and the SUV •~oll ided . The SU ,r 

smashing into the front of his BM\:v is vvh)' the incident occurred . 

The Court has reviewed tbe '.estinony of the NYPD officers, the plaintffs, and the non 

party witnesses. For the sake of bre vity, the Court will not recite thei r te5ti mony heff . 

The proponent of a motion for su ,rnn ary judgment must tender s 1ffi c ien t evidence to 

show the absence of any material issue c,f fact and the right to entitlenent to judgm nt as a 

matter of law. (Alvarez v. Prospect Ho.~pital , 68 N.Y.2d 320 [198(i]; 11li,1egrad v. New York 

University Medical Center, 64 N .Y.2d :i l [1985 ]). Summary judgm1!nt is a drastic remedy thi l 

deprives a litigant of his or her day in c,mt. Therdore, the party oppo ;ing a m<)tion fo r sumrna ·y 

judgment is entitled to all favorable infe rence that can be drawn fron the evidence submitted 

and the papers will be scrutini zed carefully in a light most favorab le to non-moving J arty. (A,n-.1/' 

v. Ropog Cab Corp ., 153 A.D.2d 520 [15• Dept. 1989]). Summary judgment w ill only be granted 

if there are no material, triable is~;u s of fac t. (Sillman v. Twentieth C. :rzt11.~y-Fox Film Corp. ,:, 

N .Y.2d 395 [1957]). Once movan t has met his initial burden on a mo t:on for summary judgmc L, 

the burden shifts to the opponent who mi 1st then produce sufficient ev iclence to establ i~;h the 

existence of a triable issue of fact. (Zuckerman v. City of New York, 49 N. Y.2d 557 [1980]) . It 

well settled that issue finding, not issue c'etermination, is the key t summary judgme t (Rose 1·. 

Da Ecib USA, 259 A.O. 2d 258 [l'a Dept. 1999]) . When the existence of an issue of fact is ever 

fairly debatable, summary judgmenl should be denied (Stone v. Goodwn, 8 N.Y.2d 8. 12 [196( j). 

Moreover, " [c]redibility determi na1:i on~,. th 1! weighing of the evidence and the drawi ng; of 

legitimate inferences from the fac ts are j my funct ions, not those or'a ~udg:\ whether he [or ~:he :, 

ruling on a motion for summary judgmeu or for a directed verdict."(Asabor v Archdioce ·e o( 

New York, 102 AD3d 524,527 [1st De i:; t 2013]). 

The City moves for sumrnarJ jl.,(l ;ment and dismissal arguing '.hat i:be City is immun,;: 
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from suit for the discretionary acts :fits police officers, that the police offi cer are entitl ed to Lhc 

reckless standard and did not act re klesJy, and that there is no evidenc that the City' s police 

officers ' actions or inactions were a rox imate cause of the accident. fh Cit_ further moves t 1 

dismiss the plaintiffs spouses from the ac lion and for a default as aga .nst laimiff, Hess, for 

failing to interpose an answer to the Cily' s c:ounter-claims. The plain tiffs argu : that th: recklc: , 

standard is not applicable here ba d on the facts of this case and that the conflicting versions <•f" 

the accident and the events leading up to the accident requ ire den ial rt e Cit ' s motion. 

Plaintiffs ' oppose the portion of the C ity s -io tion regarding their noti ;::e of cla i and ~.eek 

spoliation, as the City did not prese1ve tbc black box recorder or the 1, YPD po lice vehicle 

involved in the pursuit. The Comt n ncls 1 h,: City has met its prim a fac: · e burden and the plai mi 1,:, 

fail to raise a triable issue of fact. The Cc, 1t find~, that the police purrnit in thi~: matter was 

neither the proximate or a concurrent ca L.se of the accident, nor was i· reckles: a a ma tter of lz w. 

The City argues that pursuan to ' / TL 1104, authori zed ern erg: ncy vehic les are permi:1( ,_ 

to disobey otherwise prescribed traffic r: gulations and can only be heli liable when perating 

said authorized emergency vehicle with I ckless disregard for the 3afo ty of oth:rs, this is 

otherwise known as the reckless stan arc . 

YTL 11 04 states in pe1iinen1 par t 
The dri ver of an authorized vehicle, when involve 
in emergency op ration . . .. may ... proceed past .J 

steady red signal, a flashing red signal , but only 
after slowing dow;1 s may be necessary fo r safo 
operation . .. e:-< c~ cl the maximum speed limits bng 
as he does not endanger lift r property .... 
except for an authorized vehicle 
operated as a police ehicle, the exceptions herein 
shall apply only hen audi ble signals are s unded 
and said veh i-:·I · ,,_ h i le in motion by bell , horn, ,;iren, 
electronic device or exhau,·t whistle as may be 
reasonably nr ce, sar), and when the vehi cle is 
equipped with at k ast one lighted lamp so that from 
any direction. und,:r normal atmospheric 
conditions from a i istance of five hundred feet from 
such vehicle, al leas t one red light will be displaye-cl 
and vi sible. 
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As an initial matter, it is an undisputed fact that the NYP D o ficers were operating an 

authorized emergency vehicle . Per he tc stimony of every witness de r,osed in this m tter, the 

NYPD officers were pursuing Mr. Liewellyn's BMW at some point prior to th1~ accident, and 

exceeded the speed limit traveling anywhere from 50 to 100 M.P.H., and per the testit ony of 

plaintiff Hess, the NYPD officers ra n a .ed light in pursuit of Mr. Llewellyn. Further, while it i , 

not required, they did have on thei r emergency lights as testified to by all v,:itncsses a11d appear to 

have also had on their sirens. Accoding to all witnesses, the NYP D ci-1icers were in pursuit o l' 

Mr. Llewellyn prior to the incident occurring and were exceeding the speed limit whi le doing s 1 . 

The NYPD officers testified that they we re pursuing Mr. Llewellyn b : cause e ran a red light c ~d 

was exceeding the speed limit on Ea.st 241 ;; Str :e~. Mr. Llewellyn testified that he heard the 

sirens and eventually saw the lights of 1h ~ NYP vehicle during the pur uit. As such, the recor 1 

is clear that the NYPD vehicle was engaged in privileged conduct pe r VTL 1104(b). 

In opposition, plaintiffs su omit that the City was in violation of the NYPD patrol gui , 

with regard to their pursuit of Mr. Llewe 1. n and therefore were not pt.:rm itted to be engaged i,1 

such pursuit. Plaintiffs ' submit an e. pert report from Christopher Cal abrese, a previous 

commander of the Westchester Cou nty · oi.ice Depatiment in suppo1i of their argwnent that the 

NYPD officers were in violation of the " 'YPD patrol guide in many rfgards, ir cluding how the 

NYPD officers completed their accident r potis, in that they did n t n tif the radio dispatch rm 

the start of the pursuit and inform headquarters with pertinent information, including the nature 

of the offense. Plaintiffs also submit tha there are credibility issu,~s ,, ith the N YPD officers 

because they may have falsified infon at ion in order to avoid a comm md disc~pline fo r the 

pursuit. Ultimately, Mr. Calabrese' affidavit is offe red to set fo11h th · premise that the Y D 

officers were not in compliance with NY PD procedures thereby engaJ ing i an tmauthorized 

pursuit of Mr. Llewellyn' s BMW fo r a tnflic infraction, therefore were not engaged in an 

emergency operation and were not au tho ·ized to violate the traffic la, vs of New York 5:tate. 

Without addressing defencant' ~ rgume t regarding the adm i si ility of plaintiffs ' 

expert, Mr. Calabrese's affidavit is insuf'icient for other reasons. In his affidavit, Mr. Calabres,.: 

reaches a legal conclusion, the fu nction f this Court on the withi rn ~tion, finding that the 
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NYPD officers are not entitled to the pri ri1 ges a fo rded by VIL \i 1104. Moreover, Mr. 

Calabrese addresses issues of credibility numero us times in his affidm'it, accusing the NYPD 

officers of lying, committing perjury, and falsifying documents, among other th ings. Mr. 

Calabrese bases these accusations on specula ti on and assumptions, oflen surmising that the 

NYPD officers had to be lying in th ir r collection of the incident wh ich is insuffic ient to 

withstand summary judgment. (Dia:: v. X Y Downtown Hosp., 99 N. Y .2d 542 f2002]) . F u1i her. 

credibility issue are a jury function .. Additionally, Mr. Calabrese misinterprets the law. The 

NYPD Patrol Guide is not the law, but r ther an internal set of guidelin s for N YPD officers. A 

violation of an internal agency guideline that imp se a higher stan:lar , of care on a defendant 

than those imposed by law cannot i;i:rve as a basis for liabil ity against a governmenta: agency. 

(Flynn v. City of New York, 258 A.D.2d 129 [l " Dept. 1999]). As a result , the Court does no t 

find Mr. Calabrese ' s affidavit to be probati e. 

Pursuant to VTL §114-b, merg,ency operation is defined in pa1i as .... pursuing an act u2. l 

or suspected violator of the law. Here, the record supports a finding that Mr. Llewellyn, who 

admittedly ran a red light while traveling well over the speed limit, reachin.:::, 80 M.P.H. or mo 

in a heavily populated area of the Bro nx, was an actual violator of the· law. The NYPD observ~ l 

Mr. Llewellyn posing a threat to uhltc s1foty, and therefore had the right and duty to use 

whatever means are necessary, shon of ccklessness, to sto p the offending Mr. Llewel lyn. 

(Saarinen v. Kerr, 84 N.Y.2d 494 [199-4]). As such, the NYPD officers were engaged in 

permissible emergency operation of their vehicle. The behavior that t: e NYPD officers were 

engaged in is protected conduct which sl· ould now be analyzed pursm nt to the reckless stancl,-,1 J . 

The reckless di sregard standard requires proof that the N YPD officer "intentionally 

committed an act of an unreasonabl1~ cha acter in disregard of a kr.o~n or obvious risk that wa: 

so great as to make it highly probab\ : that harm would follow" and "has does so with consciou ; 

indifference to the outcome." (Frezz-ell v. City of Hew York, 24 N.Y.3d 213 [20 14]). There is 

nothing in the record here that indicates that the officers committed a y u nreasonable acts with 

conscious indifference to known or obvio s ri sks as to make harm highly probable. (Aqeel v. 

Tony Casale, 44 A.D.3d 572 [1 st Dept. 2007]). Plaintiffs argue that the 1<YPD officers did ot 

call in the pursuit to their command for t NO minutes and this is evide 1ce of th -. NYPD office s 
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recklessness. The police officer in Saarinen, del yed in calling headquarters during his purs Ji1 of 

Mr. Kerr, a driver who had been drinking, who ultimately crashed into plainti ff Saarinen. The 

Court found that the delay was hardly surprising given the rapidly unfolding flow of events and 

the short time period in which the entir incident occurred. Here, the NYPD officers fa il ure Lo 

call in the pursuit, when the officer who decided lo engage in the purs it, was not a police 

officer, but rather a supervising lieutena t wi th NYPD, is not evidence of recklessne sand han no 

bearing on causation. (Aqeel, id.). 

Plaintiffs posit that even if the reckless disregard standad is ap plied here, the pursuiT )!' 

Mr. Llewellyn, at a dangerous rate f speed, caused him to lose contm l and collide with the 

plaintiffs' vehicle. Plaintiffs rely on Mercado v. Vega, 77 N. Y.2d 918 ( 1991 ), in support of t! cir 

argument, however, that matter can be distinguished from this matter The pol ice in Mercado, 

involved in a pursuit, traveling ap roximatcly 84 M.P.H, through :1 ret :iclential area, knew that 

they could not overtake the pursued veh idf and continued pursuit de!,pite knmving that the car 

was approaching a curve that could not be negotiated at high speeds. J'he car took th 

"treacherous curve" and crashed into a t r~e,. illing the driver, Mr. Vega and seriously harmi1.g 

his passenger. The Court found that botb Mr. Vega's driving and the ehase which the officers 

knew was leading to a dangerous curve, th t could not be negoti ated at high speeds, could be 

concurrent proximate causes of th: acc ident. As such, in the Mercado case, the officee; kne\v c f 

the risks and had a conscious indifferenc(~ t the same. 

Such is not the case here. Mr. Lewellyn testified that he was unning from a non-part ) 

driver with a gun, not the NYPD officers. He testified that the NY PD fficers did not get close to 

his car. That the NYPD officers did not r:take contact with his BMW. He test ified that they ,ve ,, 

not the reason for the collision, but stead the plaintiffs were the cau-e of the ,::ollisio becaw;( ' 

they hit him. Mr. Llewellyn pled guJty 1:0 n~ckless driving, There is no evidence presented tha t 

the NYPD police pursuit was a concurrent roximate cause of this incident. Moreover, there is 

no testimony here that the NYPD officer ; k ew of obvious risks in their purs it of Mr. Llewell m 

and disregarded the same. The Court d ~s not find the plaintiffs argume nt that Mr. Llewellyn ·<; 

testimony is incredible. Mr. Llewel lyn· s sto ry ha3 been consistent for the duration of this suit, 

that the NYPD pursuit was irrelevant to this accident and there is not one witm!ss who says th::1 
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the NYPD vehicle made contact with -1r. Llewellyn's vehicle. M reover, Mr. Llewellyn 's 

testimony created a question of fact as to whether plaintiffs actually C' used or ~ontributecl to this 

accident. See decision in this matter by this Court dated August 7 , 20 l 8, affirmed by t he 

Appellate Division, l st Department on F bruary 25, 2020. 

The plaintiffs argue that the di ffe ring versions of events in this matter prevent the Co r1 

from granting summary judgment. This Co rt disagrees as the differing versions do not raise a 

triable issue of fact. Plaintiffs compare thii; matte with Campbell v. City of Elmira, 84 N. Y .2d 

505 (1994). There, the Court of Appeals in Campbell had to address tile question of whether ar 

rational review of the trial evidence sup orted the jury verdict that the City of Elmira' s fire truck 

driver acted with reckless disregard fo r the safety of others, after the Jire truck proceeded through 

an intersection, against a red light, at approximately l Oto l 5 mi les per hour. P lain tiff Carnpb I 

was a motorcyclist who entered the inte ii c:tion with a green li ght and unsuccessfully attempi:cd 

to stop his motorcycle upon seeing the fr·e truck. Plaintiff Campbell testi fied that he did not ~ ·( 

lights or sirens. The trial revealed rn une ,ms disputed issues of fact and cred ibili ty regarding r.h,: 

parties sharply differing versions of 1.he tappening of events. Conl:1icting 1.estilllony · nd 

inferences emerged regarding whether th~ lire truck driver looked tovvards pla intiff Campbell'~ 

lane of traffic, whether the driver acce lerated or decelerated in the int:-rsecti n. whether 

emergency soundings were heard , aj1d wi1 ther defendant 's driver even knew cf the color of lh 

light when entering the intersection. 

Such issues of fact go to the ul t rn te issue of case in Campldl, in that an emergency 

vehicle may enter an intersection against a ced light after taking proper pr,::cautions such as 

slowing down and looking both ways. The issues of fact in Campbell wer whether the driver 

took said precautions. This case is di ffe rent, the factual issues and differing version of events ( o 

not go to the ultimate issue of the C' se. Here, the differing versions of events by the NYPD 

officers, the plaintiffs, Mr. Lewellyn, anc. the witnesses do not create ,_ tr iable issue of fact, wh..: re 

Mr. Lewellyn testified that the NYPD ofric rs had nothing to do with how he was dri ving and .J d 

not cause the collision. His testi mo,1y c ts the chain of causation. Interestingly, the Court of 

Appeals in Campbell, contrasts th Campbell case with the Saarinen ase , hich as stated aho\ c, 

is similar to the within matter. The Cam_?hell court noted that Sac.rinc n is very different than 
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Campbell and that the Saarinen '' t resents a once-more removed vica,ious liabi lity setting in thcl 

pursued driver, and not the pursing offi cer. was the actor that crashed into the plaintiff." 

This matter is quite similar to Fuchs v. City of New York. 186 A.D.3d 459, 2nd Dept. 

2020. In Fuchs , the plaintiff was inj ured when the vehicle she was ope-rating was struck by 

another vehicle which was being pursue by NYPD police officers. The pursued vehicle tur eel 

the wrong way onto a one-way stre t and struck plaintiff. The Court found that the municipal 

defendants established their prima facie entitlement to judgment as a matter of law by 

demonstrating that the NYPD offic rs w,:r"" involved in a pursuit whi b exceeded the speed limit 

and disregarded the direct ion of rnovem m or turning in specified dir ~ctions, and did not act ;th 

reckless disregard for the safety of ether~. E'L1rther, the Corni found th2t the proximate caus of 

the accident was the independent reckk· mess of the driver of the veticle that was bei g pursuui , 

not the police officers ' conduct in i itiating the pmsuit. Such is the c se here. 

As this Court finds that the NY?D officers conduct in pursuing _ 1r. Llewell yn was 

privileged pursuant to YTL § 1104(b), th(:re is no evidence that the NYPD oftic rs acted 

recklessly as a matter of law, and that the pursuit was not the prox imate cause r a concurrent 

cause of this incident, the plaintifrs com plaint as against the City is dismissed. The Court sha 'l 

not consider the other arguments presenk · as they are now moot. The City is ordered serve a 

copy of this order, with Notice of Entry c,n the parties within 30 days. The Clerk oft! e Court ;~ 

directed to transfer this matter to a non-City part. 

The above constitutes the dee is on and order of the Cou 

Dated: r2..l t)irt<l 
Bronx, New York 

HON. MITCH.ELL J. DA ZIGER, J.S.< . 
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