
Johnson v Nigro
2020 NY Slip Op 34709(U)

March 9, 2020
Supreme Court, Suffolk County

Docket Number: Index No. 17-604171
Judge: William G. Ford

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York

State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.



FILED: SUFFOLK COUNTY CLERK 06/01/2020 04:44 PM INDEX NO. 604171/2017

NYSCEF DOC. NO. 56 RECEIVED NYSCEF: 06/01/2020

1 of 4

SHORT .. FORM ORDER 
' ' 

INDEX No. 

CAL.No; 

17:.6()4171 

19~00942MV 

SUJ>l{EME COURT - STATE OF NEW YORK 
I.A.K PART 38 - SUFFOLK COUNTY 

PRESENT: 

Hon. WILLIAM G. FORD 
Justice ofthe Supreme Court 

. ;-----: -------.---- .. -------------------------------------X 
~ ' 
i DANIELLE. JOHN.SON, 

: \ 1 

'/ 

Plaintiff, 

.: against -

DO}JGLAS C. NIGRO imd FRANCINE 
ALOISIO-NIGRO, 

Dcfe:Oda11ts. 

. ·:----. ;-.--- .------ -- ·-------- ·--·. --· ------ -----------X 

. !DOUGLAS C. NIGRO and FRANCINE 
l ALOISIO'-NIGRO, 

Third-Party Plaintiffs, 

-against -

' 
)J0,4.NNE M.AVIANO { 

: l Tbird-P~rty Defendant. ,j 
+---~-----------------~--~---~-~-----~---~-;l'i ·, ' 

. ~ 

' : ~ 
; 

--~·-.. -- ............. .. 

MOTION DATE 7-23;.19 
ADJ. DATE 7-25-19 
Mot. Seq.# 002 -ftaG 

Ahorncy·for Plaintiff: 
SALENGER, SACK, KIMMEL & BA. VAQ.O, LLP 
180 Froehlich Farm Blvd. . . 
Woodbury, New York 11797 

Attorney for Defendants/ Third .. Party Plaintiffs: 
Nigro and Aloisfo:-Nigro · 
LAW OFFICES OF KAREN L.LAWRENci 
878 Veterans Memorial Highway, Suite 100 
Hauppauge, NewYork 11797 

Third~Pdrty DefendantAvian() 
MARTYN & MARTYN 
330 Old Country Road, $uite211 
Mineola, New York 11501 
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:_~oh~_so.n:v. Nigr~ 
Jnde~ No.17-604171 
:.)>agJ 2 

I 

: j : Upon tlie foilowin_g papers·read on-this.e-filed·motion for sumi'riatyjud@rent ·: Notice of Motion/ Order to. Show Caus·e . 
. ~nd s~pporting papers filcd"by plalntiff.· Danje)le Johnson. on June 24; 2019 : Notice-of.Cross.Motion and ·supporting.papers_;. 
: Ans:w,erili~.Affidavits-and.-supporting· papers_; Replying Affidavits and supporting papers_; "Other._; (ii:nd after hea, in:g 
: pottns~I huuj,pott.and .d_pposcd to the .n·,otiou)_"it'is, · · · · · 

I I 
i 

. i i . 
: ) i OB,DERED· that the motion by plaintiff for partial summary jl;ldgment o.n th"e i$sue of liability 
· -p.ttd for summary judgment o.n defendants'· affinna:tive defenses of oomp·arative fault and assumption -of 
jhe dsk i.$-granted. · 
j : 
' . : ! . This.action was.commenced by plaintiff Danielle Johnson to·recover·damages for·pers.onal 

• )njurjes she allegedly sµstained on August 3, i0H$. when the motor-vehicle that she w~s a pass~nger in, 
: pper~ted by her mother, nonparty Joanne M. -Aviano, collided wit~ 11 vehicle ownei:J by defendant 
francineAloisio-Nigroan:d operated by defendant Douglas C. Nigro, on Motor Parkway; neat its 

: in~er~ecti011 with Ma,rcµs Boul~vard, in Hauppauge, Ne~ Yor~ .. The accident allegedly occurred when 
~efer).dant p.riv'er attempted fo make a, left turn from the e~tl:?oµnd _lanes of Motor Parkway into a _parki~g 

. )Pt, ,iiear the-intersection: of Marcus Bouleva.rd,.and-:struck the ·vehicle in which plaintiffvvas a passenger. 
: ~y oi·der·ofthis. c:ourt .. <latedJ.une.17,.20).9~,tp.~ third-party complaiut.~gaiast.Joanne M .. Aviann_ -was 
·tlismissed. 
: ~ i 

• j . : · Pl~intiffnow moves .for sµmm_acyj\ldgm~nt on the' is~ucrof"defenda,nt driver'~. liability, ~d ~o 
:•!;iism}ss <;iefendants' affirmative defe•J:ise of~omparat!ve f~t,tlt -and ass~ptiori ofthe risk. Pla'.intiff ar:gues 
: ~hat ~efendant driver violated, fotet alia~ Vehicle .and Traffic Law § i i"41 by making a left turn in:tcfthe 
:pat;h 9fpla.intiff's vehicl~, -which was·tfave.ling with the right-of-way. in-support ofits motion, plaintiff 
: ~:ubitjits, a,mong·oth~rthings, transcripts .. of the depO:sJtiQn·testimony ofplairitiff, defendant driver, and 
: µoa~e.M. Aviano . .Defendants do no.t oppose the motion. 
: \ i 

\ ' 
' \ The ·proponent of~ suiri:m~ judgm'ent motio_n .mu~t m~e a pritna .fade $hewing qf entitlement. 
: -to judgment as a· matter of law by tendering: evidence in. admissible- form ·sufficient to .eliminate .any 
J1atetial .issues of factfrom Ule c~e (se~ Alvarez v Prospect hosp .. ,.$8 NY24 320, 508 NYS2d 923 
: [i98~]-;· Win_egtad v New York Un"iv. Med. Ctr., 64 NY2d 851, 8TNYS2d 3H, [19~5]:). Themo.vjng . 
· party! has the initial burden. of proving entitlement to 'Summary judgment.( id.). Once the moving ·party 
:Uemtjnstrates aptim~facie.entitlernent tojudgment as amatterorlaw, the.burden shifts to the part)' 
. bpposing the motion to produce evidentiary proof in admissil:>Ie form suffici~nt to establish the existence 
bfm~terial issues of fact which require a trial ofthe . .action (see Vega v RestaniConstr. Corp.I 18 NY3d 
199, ~42 NYS2d 13 [2012]; ;llvarez v Prospect Hosp._~ ·sup1·a; Zuckerman v Cil:)J of New J:0.rk, 4.9 
:NY2d 557; 427NYS~d.-S95 [1980]; see als9 CPLR~212 [b]) .. The fallure·to-m.ake..sucll. showing 
· }equires a denial of'the mo.ti on, regardless ·of the sufficiency oftbe ··opposing papers (see Winegrad v 
:Jvew :York Unfy. Med. Cir .• ·$upraj: In deciding the motion, "the Court _must view all evidence in the. iight 
l~ostifavorableto the noi:unoving party (see New York CityAsbestosLitig. v_Clzevron Corp.,·33 NY3d· 
~O, 9pNYS3d 734-[2019];Stonehil/Capital Mgt., LLCvBa11k of the West, 28 NY3d439i45NYS3d 
. 864 [2016]). . 

! 

; ! A.failure to comply with the Vehicle.and Traffic Law constitutes negligence as a matter oflaw 
(see {(erolle v Nicliolso1t, 172 AD3d 1187, 101. NY$3d 3 87 [2d Dept 2019]; Marks v Riecklio/f, 172 
: }\D~.4 847.,. 10 L NYS3.d 6.3 [2d Dept 2019];.Kaz(u v H111_11li1~ Care Servs,.for' Families &; Children~- Inc.,. 
·l · i 
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)67 ~D3d 588:, 90 NYS3d 66 [2d Dept 2018]). Pursuantto Vehicle and Traffic Law§ 1141, a vehicle 
1nten~ing to tum left within an intersection or into an alley, private road, or driveway must yield the 
right+of-way to any vehicle approaching from the opposite direction which is within the intersection or 
so close a:s to constitute an immediate hazard (see Ming-Pai Jon v Wager, 165 AD3d 1253, 87 NYS3d 
82 [2'd Dept 2018]; Giannonev Urdabl, 165 AD3d 1062; 86 NYS3d 562 [2d Dept2018];Lehron v 
ft-Ienfalz, 161 ADJd 972, 76 NYS3d2I 9 [2d Dept20l8]). Thus, a driver who attempts to make aleft 
turn y.rhenit not reasonably safe to do so is in violation of this provision of the Vehkle and Traffic Law 
(see Foley v Santl!cci, 135 AD3d 813, 23 NYS3d 338 [2d Dept 2016]; Krajiniak vJin Y Tradilig, Inc,, 
J 14 Ao3d 9l0~ 980NYS2d 812 [2dDept2014];Ducievlppp/ito,.95 AI>.3d 1067, 944 NYS2d275 [2d 
· pept :2012]); To establish prima facie entitlement ~o j uqgnient as a matter of law on the issue of 
• fregligence; a piaintiff is no lortget requited to showfi:eedo:m fr.om cornpa,tative fault (Rodriguez v City 
of N~w York, 31 NY3d 312, 76 NYS3d 898 [2018]; see Liu v Lowe, l 13 A.D3d 946, 102 NYS3d 713 
(2d Qept 2019]; Heard vScluide, 172 AD1d 1335,.99 NYS3d 666 [2d Dept 2019]; .Bloeclz/e v lleritage 
9'atef,ing, Ltd.; 172 AD3d 1294~ 101 NYS3d 424 [2d Dept 2019]; Catanim·o v EdeiA 172 AD3d995, 
. j O 1 NYSJd 170 [2d.Dept 2019}; Marks v Rieck/u)ff, supra). Although the operatorof a vehicle with 
~he right .. of-way is entitled to assume that other drivers will obey traffic laws requiring the.m to yield (see 
JUcJi;,rdson v Cablevision.Sys. Corp,, 173 AD3d 1083, 104 NYSJd 655 [2d Dept 2,019]; Jeong Sook 
1,.,ee-Son v Doe, 170 AD3d 973, 96 NYS3d 302 [2d Dept 2019]; Enriquez v Jostph, 169 AD3d 1008, 94 
~YS3d 599 [2d Dept 2019]), the driver with the right-of-way also has a duty to keep aproperlookout to 
avoid collisions with other vehicles (see Matias v Bello, 165 AD3d 642, 84 NYS3d 551 [2d Dept 2018]; 
Miro~ v Pappas, 161 AD3d 1063, 77 NYS3d 163 [2d Dept 20l&];MarkvNew YorkCity Tr. Auth., 
150 AD3d 980, 55 NYS3d 128 [2d Dept 2Pl 7]). Nonetheless, a driver with the right-of-way who only 
has seconds to react to a vehicle which has failed to yield the right-of.:.way is not comparatively negligent 
for fa;iling to avoid the collision (see Jeong Sook Lee-Son v Doe, supra; Enrique v Joseplt, supra; 
*oh# vAly, 167 AD3d 1054, 91 NYS3d 2$6 [2d Dept 20181). .. 

' 
. : Plaintiff has established h~r prima tacie erititlementto.summaryjudgment .oil the issue of liability 
by derrioh~tratingthat d¢feridari.t driver was negligent, as he violf.l.ted Vehicle and Traffic Law§ 1141 
:(see 1$rodliey v Picini~, 172 AD3d 673, 99 NYS3d 399 [2d Dept2019}; Ming ... F,d Jon v Wager, supra;. 
(iianj_l01ze V Urdahl, supra; Yu Mei Liu V Weilt0.11g Liu. 163 AD3.d 611, 81 NYS3d'75 [2dDept 2018t 
~mitt, vFi~entes,• 158 AD3.d 731, 68N.YS3d 739 [2d Dept 20~ &]). Plaintiff testified that she was the 
front seat passenger in a vehicle operated by her mother, Joanne M. Aviano. She testified they were 
frayeling westbound on Motor Parkway; approaching its intersection with Mateus.Boulevard. She 
testifi.ed that defendant driver's vehicle .. turned into their pttth of travel. Further, defendant driver 
:testified that he was traveling eastbound on: Motor Parkway and that• he was in the designated left4urn 
11ane. : He testified that he intended to enter a parking lot on the north side of Motor Park way, that he 
Jurned left; crC1ssi:r;ig the westbound lanes ofMotoI'Parkway:, and collided with plaintiff's vehicle!, 
IDeferldant testified that he. d1d not see plaihtiff·s vehicle prior to the collision .. Plaintiff has also 
Astal?iished her prima facie entitlement to stunmaryjudgment as to defendant Francine Aloisio-Nlgro . 

. Vehicile a11d Traffic Law § 388 pmvides that an 9Wner of a motor vehicle, is vicario4sly liable for the 
ri.egligence ofthose whom the owner allows to drive his or her vehicle {see Country-Wide Ins. Co, v . 
jyatJdnal R,R. Pass~nger Corp., 6 NY3d 172, 811 NYS2d 302 (2006]; Jun.g v Glover, 169 AD3d 782, 
'93 NYS3d.390·[24 Dept2019.]). · 
. ~ ! . 
. , i 
·i 

; 

' ., 
' ! 
i 

! 
. ' 
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i 

: 1 

: \Tohtjson v Nigro 
: ~Qde~ No.17-6Q4171 
:rag¢4 

/ l 
i 

. ~ j 
( i Plaintif:01avir;ig es~blished prima faci~ -~ntitlemen( ·to· s-qmmar:y judg!Jlent,. the burden ·now·-shift$ 
• to defendahts to $ubm~t .. eviq~p.tiqzy.jfr.o·qf iii adtrii~sible forin ~hich raises,a1ri~l;,le issue;,. of fact (see. 
: ~uc~erinan v·City of New York, supra; Yu•MeiLiu.v W.ei/1'o11g'llu~ irupra). Defendants fail·to.appose 
the, nliotion-which. in effect, is a concession that:no. question o.t'faci exists; and the facts as.alleg~ in the 

: ~ovtng pape~'.m,ay be deeip.ed ~dmi~~d_(s.ee ~u~/11ie·& JV~gel y Bt1;itfen, 36. N~d.?39.,. 3.69._NYS2d . 
. p67 (1_975J; 11.4 Woodb1uy.Realty, LLCv.JO·Bethpag~RtLiLLC; 178 AD3d_757, 114 NY~3d 100 [2d 
:p~p~.201~]). . 
i : . 

: j As to the branch of.plaintifr,s.-:motion seeking to dismiss defendants.' affirmative d~fei:lse.of 
· ~ompa:rative fault and as.sumption- of the risk. when rnoving.:to dismiss an .a:tfmnative deiense, the 
• ~lai~tiffbt')ars !h.e 1:mrden ofqeinonstri!.ting'that th!;: affirrmi.tiv.e defense iswit~ou.t Q1.erit asami;i:tter..of 
: ~aw"!(see Bank ofN. Y. · v Penalver, 125 AD3-d 796,. 797, I NYS3d .·82S [2d Dept 20l5].; S011t/1 Point, 
f1ic; vRedma11,94.AD3d 10.86, 1087~ 943 NYS2d:543-[2dDept20l21):. "In reviewing.a motion to 
. ~ismiss.an affirmative 4efe~e, the court must lib.erally:~o~strue the: plea~Ungs {n fav.or of the party 
· ~sser;ting the defense and-give that party ·the benefit 6.f ~very 1-e'ilsonable· inference-.; .. [ and} if thei:eis\any 
i~qµbt as.to the availability.of a.defense; it should.nofbe dismissed"·(Firelnan·'s. Fund Ins. ·co. v 

l , . . . . . . . . . . 

: far.r~/1~ 57 AD3:d 721, 7.Z3, ~69·NYS2d;597 [2d 0(!pt 2008];: see.• Greco v· Christoffers.en,. 70 A03d 769, 
:·~96 fYS2d 363 .[2d. -Dept 20101). 

~ 
. \ 1 With ~g~rd to.-defe.ndant&t ~mnativ~ def~ns~ of culpable ·condu~t and ass\lmption .ofthe:risk, 
: plaintif'f'has-e~tablish_ed that :she. w.as. mer~ly ridir;i.g -~ .a p~senger ht her tnothefs ·v~hicl¢ wh¢µ it w~s · 
: invot!ved.in a collision.: Additionally,this-Court'.s prior order settled the 1ssue of.defendants?, iiability fo:r,. 

\ ,• . . 

· the happen,ing. oftbe.~coident. In th~trp.otion, Joanne M .. Aviano established th~t defcm,dant·driver was· 
:{he sole pr~x..imate.c~u~e of the accid~nt, Therefore; plairitiffhas e$t!lblished.ptima fa,~_ie entiOeme~t to 
: ,Hsrn.issal of defendants~ affirmative defense.of culpable conduct and assumption.of the risk. As 
. plaintiffs. motion was. un~pposed, defendants failed to raise a -triable· issue of.fact as·to th,ei.r ·negligence 
: (s-ee ~!vat~ v Proipe(!t Hosp .. ,. si,pra,; se{f al.~.o Kueline & Nagel v.Baiden, suprq) .. 

,' 

· i j • 

) \ Acc9rdingly,. ·the uQoppo.sed; rnoti"Qn by plaintiff for partial sumn\ary juqgn;ient as to ·defendants1· 

)iabil~ty' and, for sum11:1aryjudgm:ent dismissing defondantf.·affirmative d~fense of culpabl.e..conduct ~nd 
: assumption of the risk .is granted . 
. ;1 : 

·i ! .. 
: Date~: March 9, 2020· 
-' · · ; R.iverhead1 New York 

i 

: ~ 
; 

:i 
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