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SHORT FORM ORDER _
SUPREME COURT OF THE STATE OF NEW YORK
PRESENT: HON. DENISE L. SHER

Acting Supreme Court Justice

TRIAL/TIAS PART 33

'NANCY E. ECKERT, Individually, and as Administratrix NASSAU COUNTY
of the Last Goods, Chattels, and Credits of GERARD E. :
MCGINNIS a/k/a JERRY MCGINNIS, deceased,
Plaintiff, Index No.: 612826/18
Motion Seq. No.: 02
-against- Motien Date: 08/26/2020

COLD SPRING HILLS CENTER FOR NURSING &
REHABILITATION and PLAINVIEW HOSPITAL
NORTHWELL HEALTH,

Defendants.

The following papers have been read on this motion:

. Papers Numbered
Notice of Motion, Affirmations and Exhibits - 1
Affirmation in Opposition and Exhibits 3 2
Reply Affirmation and Exhibits : 3

Upon the foregoing papers, it is ordered that the motion is d§e¢ided as follows:

Defendant Cold Spring Acquisition LLC s/h/a and d/b/a Coid Spring Hills Center for
Nursing & Rehabilitation (“Cold Spring”) mioves, pursuant to CPLR § 3212, for an order
granting summary judgment dismissing plaintiff’s Verified :Complaliin't:.as against it; or |
alternatively, in the event that summary judgment is.not granted in its-. entirety, moves, pursuant
to CPLR § 3.'2__12.,._;f0r an order granting summary judgment dis;’n_iss’iilg plaintiff’s claims for

punitive damages. Plaintiff opposes the motion,

1 of 19




["BITED__NASSAU COUNTY CLERK 1172372020 02:47 PV ENDEX NO. 612826/2018

NYSCEF DOC. NO. 121 E RECELVED NYSCEF: 11/19/2020

Plaintiff commenced the instant medical malpractice action Wlth the filing of a Summons
and Verified Complaint on orabout September 21, 2018. See De’feIédant Cold Spring’s
Affirmation in Support Exhibit A. Issue was joiried by deferidant C_Sold Sprinig on or about
November'9, 2018. See Defendant Cold Spring’s Affirmation :in*Suzppdrt Exhibit B.

In support of 'dcfendaﬁt.Cold Spring’s motion, its counsel asis’e_rts‘, in pertirient part, that,
“Ip]laintiff; NANCY E. ECKERT, Individually, and as Adminis'tratirix of the Last Goods,
Chattels and Credits of GERALD E. MCGINNIS a/k/a JERRY M(',é‘GINNIS',_-'DeoeaSGd,
(hereinafter ‘Plaintiff’), commenced this personal injuryfwr'ong'fu'l 'ciieath lawsuit by the electronic
filing of a Summons and Complaint in Supreme Court, Nassau Cot{n_t_y,_ on or about September
21, 2018.... The Complaint asserts causes of action for negligence, évi_olati'o_ns of PHL § 2801,
gross negligence, medical maipracti_ce.and.wror_lg'ful_death._. . Iss_ueéwas joined by Cold Spring
'Hill's"by service of a Verified Answer, dated November 9, 2018.... In the Complaint, Plaintiff
claims the décedent ‘was caused to sustain serious bodily'injuries .ﬂ"il'at'ultimatel_y'led' to his
death’... during the period of negligence of February 14, 2018 up té and through April 6,

2018.... As set forth in Plaintiffs” (sic) Verified Bill of Particulars as to Cold Spring Hills (sic),
Plaintiff’s Bill of Particulars as-to Cold Spring Hills alleges neglig_e’ﬁc‘:e from February 27, 2018
through March 20, 2018 and continuing up to-and through March 25, 2018. The Bill of
Particulars alleges that Cold Spring Hills failed to"-a‘dequately,_.__prop,_;erly and correctly and timely
diagnose the Plaintif-‘t"s'('s'ic_)_ true condition which resulted in the neéd for multiple surgical
interventions, onset of infection at surgical scar site, the need to hax_ére-a PICC line inserted,
infection at (si¢) site of PICC line, bacterial infection and stage IV $’acra1-de0ubit-us, all of which.
déprived the Plaintiff (sic) of a substantial chance of cure. .Furthenﬁt)r_e, Plaintiff alleges that

Cold Spring Hills failed to timely and properly perform diagnostic testing .and examinations as
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well as failing to keep adequate, complete, accutate, thorough and.rélevantﬁrecords-,- which would
have showed the condition including the formation of :bf;dsores and écompr-essibn ulcers which
regulted in the need for sufgical interverition. Plaintiff’s S-upplementzal Bill of Particulars includes
allegations (which are uncertain as to whether they are directed at-déafen‘dant Cold Spring Hills or.
co-defendant Plainview) .iﬁcludin'_g false record kcep’i_ng',. failure to-c:ha.ng'cmedit':al treatment
failure to order wound care consultation, onset of infection at‘surg'icéal site, infection Qf ‘PICC
line, i_nfeCt-ion'of Stage TV ulcer and septic shock.... Plaintiff 'servedi a Supplemental Bill of
Patticulars on-or about September 30, 2019 indicating (sic) 'thatt.ess‘éntialiy- alle_ged the same
allegations-as the Bill of Particulats, including, allegations related t(é)fPICC lines, infection-of
PICC line, stage 1V sacral decubitus and failure to compose proper ?’réc’_ords upon which to rely
on (Si_c_':)'._’-’ See Defendant Cold Spring’s Affirmation in Suppoit .E_xhibit’s A-D.

Counsel for defendant Cold Spring submits, in pertinent _paﬁ, that, “[t]he decedent
presented to Plainview Hospital on February 14,2018 after having ;fa'llen- in the bathroom and
suffering a right scalp abrasion at his daughters (sic) house.... He Wa's noted to have prostate
«cancer and required oxygen supplementationt, Diffuse metastatic b’oine.’ disease was indiﬁate.d.in.a
chest x-ray.... The assessment on February 15, 2018 documented tha_t’ the decedent had pressure.
ulcers on the sacrum, right buttocks and left buttocks.... The, s’_ac‘r'ur‘h ‘was unstageable.... Thé
right buttocks was a Stage I.... The left buttocks was also a Stage I .. The record indicates that
the sacral pressure ulcer was present upon admission to Plainview'Hos_p'ita_l_-. ... On February 17,
the record noted that the decedent had a sacral ulcer (sic) was .a_S'ta_g_e.II anid heals (sic) were to
be elevated off bed, positioned off wounds, pressure points pro"tecteéd. ... There-was a dry
dressing to be used and covered with gauze.... On February 19", a_Bra'den assessment was.

documented. ... The decedent had a Stage 1I sacral ulcer.... There was also a skin tear on the
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right arm and a dressing appearance, dry and intact, ... On FebruaryéZ'Z“" it was documented that
the decedent’s sacral pressure ulcer was now a Stage III.... The _dec'éedent was discharged to Cold
Spring Hills on February 26%,..." See Defendant Cold Spring’s Aﬁ'lzm_lati_on in Support Exhibit
E. E

Counsel for defendarit Cold Spring further asserts, in 'pertineént_ part, that, “I['t]l'lle'
decedent’s initial admission to Cold Spring Hills Centér was on Fé‘t:ivruary'%', 2018.... The
decedent had a médical history of cancer, hypertension, diabetes and hyperlipidemia, together
with asthrna, and was noted to have respiratory failure with co‘ntinuéed_'use' of supplemental
oxygehation via nasal cannula. .. The decédent had both urinary and bowel incontinence....
With respect to the Care Plan, it was noted on February 26, 2018 upécm-adm:i'ssion,-:_ that the
decedent was to be turned and positioned every two hours..., The décedent wasassessed as
being at risk for skin breakdown with a prior history of pressure u‘lc’f’e’rs and based upon his
impaired mobility, bowel and bladder incontinence, prior history of cancer and diabetes, ... The
decedent was admitted with a history-of respiratory failure and was ioxy:_gen dependent using a
trach collar.... He had a history of prostate cancer, COPD and -required an assist x1 with respect
to transfets, bed mobility, toileting and other activities of da’il’yiiviﬁ_g-. ... The decedent’s cancer
had metastasized to his bone and preventative measures were 'institﬁt'es such as'a pressure
reducing mattress, cushions in place to prevent further .ski_n brea.kdonn,.and safety interventions
to prevent falls.... The initial-orders with respect to wound care on f?ebruary- 27, 2018, indicated
cleaning the sacrum with saline, applying Hydro gel to the wound_bé_d, ‘together with zinc oxide
and to cover and dry with dressing daily on an as needed basis.... T}le_ decedent was also seen by
dietary (si¢) on this date and indicated that he had.no swallowing or chewing issues-and had

stable weight as well as no eating issues.... Therefore, he was put on a regular consistency HBV
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protein diet.... With respect to specific skin prevention, notes frqméFeb_r:uary 27, 2018 reference
monitoring the decedent’s skin every shift; wound care rounds to ba performed weekly, turning
and positioning every two hour's; monitor for inifections, redness and changes in ulcer size and
drainage. ... It should be noted that decedent presented to the 'fa'c:'ilitjé* with a Stage Il sacrum
pressure ulcer, His initial wound care note of February 27, 2018 c‘oﬁﬁrme'd the Stage II sacrum
ulcer and pressure relieving devices were in place and care was to be implemented. ... Hydrogel
and zinc oxide were used.... On March 5, 2018, the sacrum :ulcer-wéas Stage [T at 3.6 x 4.1 x

0.1 cm. Pressure relieving devices were in place..... The treatmen_t-.'reé':mained’ the same.... The
next wound care note was from March 12, 2018 which indicated the;t the sacrum Stage IT ulcer
had deteriorated to being unstageable, that Dr. Bresner was consul_t’éd‘_.and Santyl was ordered,
pressute relieving devices were in place and the plan of care was togbe continued. ... The last
‘wound care note was from March 20, 2018. The sacrum ulcer was-égain indicted to be
unstageable with necrotic tissue present. Santyl was ordered upon céa_ns_ultat_ion- with Dr. Bresner.
MVI with minerals was instituted to aid wound healing. Also, the déc"edent was to receive:
_'prot"ein bars with meals for better nutrition. ... The decedent’s m’;rsinz1g assessment indicated that
there was no evidence of dementia and that-the decedent was alert and oriented, ... Wound
charting of the decedent’s ulcer indicated that on February 2’6,_20_._18 upon admission it was 3 x 6
x4%1x0.1 cm.... On March 5, 201-8,-'me-.sacruin ulcer was Stagc.il. at 3.6 x4.1x0.1 cm.... As
of March 12, 2018, the sacrum ulcer had progréssed to. being uns'tageable and was4.6 x4.5x

0 cm.... The note of March -20, 2018, indicated that the sacrum u'lcefr was unstageable.at 7.6 x 5.8
x 0 cm initially and it was noted on March 20, 2018 that the Hydro gel was.then changed to
‘Santyl.... Notes from March 21, 2018 indicated that the decedent vuéfas-:transferred to the hospital

for transfusion therapy because of worsening chronic anemia.... With respect to the wound care,
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the sacral ulcer. was unstageable requiring Colganase topical and fd}low up with respect to the

ital on April 3.

offloading measures. ... The decedent was discharged from P-lainviéé'w Hos
2018.... The decedent was trarisferred to Nassau University M'ed_'icazl'.Center on April 6, 2018
where he was pronounced dead:due to cardiopulmonary arres. ... The Death Certificate lists the
cause of death as acute myocardial infarction due to or as a conseqtiient:e of atherosclerotic heart
disease due td or as a consequence of hypertension with ot_h_er_-s'_igﬁiiﬁt:aht-:conditions contributing
to death including diabetes, chronic pulmonary disease, prostate ca:rélcer with meta.s_tlas_jis-to
bones....” See Defendant Cold Spring’s Affirmation in Support Exfiib_its E-L

Counsel .for- defendant Cold Spring further asserts, in perti'n'ént' part; that, “Cold Spring
has come forward with a prima facie showing of entitlement to surﬁmary.'j'ud'gMent through the
detailed and factually supported Expert Affirmation of Lawrence Diamond, M.D., as'well as the.
pertinent medical records and exhibits annexed to the Notice of Mofci‘dn-, establishing that the care
provided to Plaintiff's decedent conformed to accepted standards 01%‘ care, was reasonable (to the:
extent that Plaintiff’s claims sound in commen law negligence) and that with respect to'the
Public Health Law §§ 2801 (sic) causes of action, Cold Spring Hill:s' did not deprive the decedent.
of any ‘rights or benefits® to which he may have been entitled as a ﬁatient of a residential health
care facility.... Additionally, Dr. Diamond opines that none of the allege wrongdoing
proximately caused or contributed to the decedent’s ¢laimed injurie_é and death.... Further,
Dr, Diamond opines that since the Record is devoid of any"evidéncé.that'the decedent’s death-
was proximately caused by Cold Spring Hills (sic) care, dismissal of the Wrongful Death cause:
of action is warranted. ... Finally, Dr. Diamond opines that since 'the:re_ isno-evidence of
intentional or reckless conduct by Cold S_pfing Hills in its care of the decedent, as well as no

evidence of intentional or reckless disregard of his rights asa nmsiﬁg-home: resident, Plaintiff’s
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claims for punitive:damages under PHL § 2801-d(2) must be"di_'smis;sed. ... Clearly,

Dr. Diamond’s highly detailed Expert Affirmation sets forth the faCi't'_s iri the record herein;
discussing in great detail, the decedent’s medical history, his treatmzent'cour's_e.at Co__ld_._Sprihg_‘
‘Hills, where he presented in a debilitated state of health with a pre-éxistin_g_ sacral pressure uleer,
and the care provided during the alleged period of negligence throuéghout’ the decedent’s-
-admission, during which he experience worsening in the co_nditi'on'sﬂ_é"of his skin due primarily to’
his battle with metastatic prostate cancer from June 2016, a fall at héor_ne, prior blood
transfusions, chronic obstructive pulmenary disorder, low blood ccnémt_and_ anemia which was
inevitable progression as a result of all these issues.... Dr. Di’amon‘ci addresses Plaintiff’s claims,
opining that Plaintiffs allegations of wrongdoing lack merit and heir-cl'a'ims against Cold Spring
Hills should be dismissed. ... Regarding punitive damhages, Dr. Dia_ﬁmnd__ opines any claim for
punitive damages that may be available pursuant to Public Health I_%aw_§'280'1 -d(2) should
nevertheless be dismissed, as the Record is devoid of any conduct by Cold Spring Hills that
could possibly warrant such damages. ... Importantly, Dr. Diamond opines that the wound care
team was continuously seeing the decedent and Nurse Dias te_stiﬁed- to her continued assessments
of the sacral pressure ulcer. ... As he further explained, the 'standardf'f (sic) care allows for a 2-3
week period of time to assess the treatments rendered, therefore, Ctél'd Spring Hills appropriately
changed treatments.to Santyl on March 12 to liguefy the necroﬁo-fiSsuc of the sacral presstire.
ulcer.... Nurse Dias’s testimony solidified that using enzymatic debﬁnridement.ﬁrst' before surgical
debridement and Dr. Diamond confirmed that is well within the staﬁd_a_fd of care and was
‘appropriate. ... Therefore, Dr. Diamond concluded any allegations rﬁgarding."failme_ to change
‘medical treatments or order wound care consultations are without néwri_t as wound care was

appropriately caring for the decedent.... Regarding Plaintiff's Wro‘rglgful Death claim,
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Dr. Diamond opines that since the decedent’s death was not pro_xiné,ately caused by Cold Spring
Hills alleged wrongdoing, Plaintiff’s cause of action for wrongful -di'eath should be dismissed.. ..
Dy, Diamond _opin_es that sinice the decedent died due to cardiopuhniona_r_y arrest, and prostate:
cancer, all.conditions whi'ch’Cold_ Spring Hills neither caused, nor %llowe_d to. worsen, the
wrongful death claim must be dismissed. ... Here, the Record clearly reflects that apptopriate and
proper care was (sic) provided to the decedent while at Cold S_pringj Hills. In fact, the Record
reflects the-decedent was appropriately turnied and positioned, provéi'ded} adequate nuttition, given
propet. medication for his conditions, and was appropriately o_bse_r_véa_d for any signs ot symptoms
of infection, for (sic) which never occurred, ... In light of the me_d-ic?_al treatment provided to the
decedent being within appropriate standards of medical care, any cléai_m-_o_f wrongdoing against
Cold Spring Hills must be dismissed as the Record reflects that the ?decedent was of sound mind
and able to make his medical needs known.... Additionally, the dededent- was €ating normally
and has no issues in his nutritional intake.... Plaintiff’s ¢laims as toé PICC lines; sepsis and
infections are meritless and must be-dismissed. As Dr. Lawrence dpinesj, (sic) Record is devoid
of any evidence that there were infections of the decedent’s. pres;sure_‘ ulcers. ... Further,

‘Dr. Lawrence opines that the Record is also devoid of any evidenc_é that the decedent had a PICC
line and therefore these claims should also be dismissed.... As Dr. 'Diamon_d; opines, the Cold
Spring Hills Record was within the standard of care as-all care plan_;s were properly devised and
implemented, progress notes were kept and (si¢) maintained accouﬁwbility.'records,. medication
.and treatment records, as well as wound -tracking--and.'implementati(é)n. ... Dr. Diamond’s Expert
Affirmation establishes there were no deprivations of any nursing hb‘me resident ‘rights or

benefits’ or the failure to provide adequate and a,ppropriate-me’dicalécare-which proximately
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caused and/or contributed to the decedent’s alleged injuries and :death_. ...” See Defendant Cold

Spring’s Affidavit in Support; Defendant Cold S]‘jr'ing.’s Afﬁrmatio_ril in Support Exhibit E.

In opposition to the motion, counsel for plaintiff submits, inép‘ertineﬂt par';,.that,:""[t]he-
within affirmation, together with the affidavits of plaintiff’s exﬁer'_t_sé, a Board Certified surgeof
... and a Certified Nurse Practitioner with additional certification m Wound, Ostomy and
Continence Nursing ... will demonistrate that there is no merit to the defendant’s application, and
that it must, as a matter of law, be denied in its entirety. It is remaﬂ(é'able that defendant should
burden this Court with a motion for summary judgment after the wi%t’ness on behalf of COLD
SPRING, the Wound Care Nurse Sutantar Dias, R.N., admif_ted.to;'niime_’r_ous- departures on the
part of COLD SPRING staff from accepted practice in wound car'e-,gall of which caused and
contributed to the exacerbation of the sacral pressure ulcer, -depr-iv_ed Mr. McGinmis. of the
opportunity for the ulcer to heal and caused him severe pain and suffe'r-ing to the time of his
death, Tn addition, it is respectfully submitted that the affirmation of deféndant’s expert,
Lawrence Diamond, M.D., a nursitig home Medical Director, isa C(%jll'Cl_ljSO_i‘Y statement of
unsubstantiated facts that offers no evidentiary details to suPpoﬂ'thé-'aSserti'on that‘the nursing
home met the standard of care.”

Counsel for plaintiff contends, in pertinent part, that, “[o]n I;"eb_ruary 26,2018, an
Admitting Physician History and Physical was completed by Dr. Oiaf Butchma, identified by the
nursing hotne witness, Sutantar Dias, RN, as the nursing home Meciic_al-Director'. ... The Medical
Director of a nursing home is responsible for coordinating and e‘valﬁating the medical care within
the facility and ensuring t'h'at a system ‘exists to monitor the perforrﬁ'ance and practices of all

health care practitioners treating residents. Nowhere is this responsibility more relevant than in
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the management of wound care. ... Dr. Butchma made no notation of a finding of a pressure ulcer
on this pat’iéntj,_ he noted the skin had “fair turgor’ and under Pressur;e.ulce_ration{ he noted ‘see
assessment.” He also did not note that the patient had low albumin, and he did not address this
problem in his admitting orders. To promote wound-healing, 'Mr.'l\icGinnis should have been-
treated for his low albuinin. ... The initial measurements of the sacra] ulcer by the Wound Care
Nurse on 2/27 were 3.6 cmx 4.1 cm x 0.1 cm and it was descrjibed';’a,s “pink, red, moist with
muliiple openings.” Dr. Butchma ordered “sacrum cleanse with n‘orrénal'- saline and cover with
foam dressing daily and PRN.” On2/27, Nurse Practitioner Vidya -céhanged't'he' treatment order to.
‘Hydrogel. Dr. Butchma’s admitting orders included ‘Monitor skin i?iatc_gr:ity' daily... 7a.m.-3p.m.’
The Dietary-Nutrition Assessment created on 2/26 notes ‘sacrum oléjen';a'rea- with redness pet
Nursing admit assessment. Will provide increased HBV protein to Eaid_e [sic] wound healing.”
‘The Wound Care Nurse who testified on behalf of COLD SPRING -édid not know what HBV
stood for, but characterized this as a high protein suﬁplementﬁ. W'_cé)und Care Nurse Dias also
testified that a protein supplement had to be ordered by a physici'angan&it has to be in the
physician’s orders for the resi_de_ﬁt to receive it..., According to th‘e-ér'ecord, no protein
supplement was ordered for Mr. McGinnis until March 20, when 'Pfo-'State liqllid,: multivitamins
-and Vitamin C were ordered, twenty-two days following hi'S-ad:rﬁ_ssiOn and one day prior to his
discharge, after his sacral ulcer had deteriorated, become necrotic, ﬁro gressed to ‘Unistageable’
and increased in size to 7.6 cm. x 5.8 ¢cm. The nursing home claims é:tha’t preventative measures
were in place ificluding a pressure reducing mattress and cushions to prevent further skin.
breakdowns ... The nursing home also-claims that the resident wasé-'turned and repositioned
every 2 hours.... However, as'pointed out in the testimony of Wouﬁd Care. Nurse Dias, the same

C.N.A.’s (sic) (Certified Nurse’s Aides) who initialed the record to Esignify that they turned and
10

%O of 19




["ELLED__NASSAU COUNTY CLERK 1172372020 02: 47 PV [NDEX NO. 612826/2018

NYSCEF DOC. NO. 121 RECELVED NYSCEF: 11/19/2020

positioned the patient on March 2 also initialed that the re_sident’-ssl%in' was ‘intact,” when it was
not bécause he had a sacral pressure ulcer. The evidence, demonstratéc's that the nursing home
records are unreliable, and cannot be used as evidence that the residéent was turned and
positioned every. 2 hours. The importance of _.tu;hin‘g._ and-_pOSif'ionin'é a resident such as

Mr, McGinnis is set forth in the affirmation of plaintiff’s Wound Ca.re Nursing exper.t,\. Dr.
Diamond’s affirmationin defense of the nursing home ... notes that the Care Plan inctuded that
the resident was to bé turned and positioned every two hours-and thés'-decedent_' was to be
monitored for skin integrity on-a daily basis. It is clearly not _enciughé.to include these measures in
a Care Plan; they have to be carried out by the staff. The evidence. SilOWS that the nursing (sic) |
departed from accepted practice by failing to implement their Plan of Care. Dr. Diamond omits
the facf that the record puts into _qu'e'stion whether Mr. McGinnis w.eis- in fact turned and
positioned every 2 houts, and also omits the fact that the re_cords.do?:mnents clearly that daily
monitoring of his skin condition was not properly carried out. ... Foilo'wing Nurse Dias’s resident.
encounter on March 5, Mr. McGinnis was seen by Robert Br‘essn'er,g M.D. on March 6, 7 and 12.
Dr. Bressner’s progress notes make no reference to the resident ha_vzing a sacral pressure ulcer,
low alburnin ‘or anemia, and Dr. Bressner did not enter orders .ad'dreSSing' the low albumin,
anemia, or pressure ulcer management. Instead, on 3/12 he noted -‘Assessment Plan: Diet and
miedicine reviewed, treatment and care in place’ indicating his comﬁl_accncy with the inadequate
medical and nursing care to date. Dr. Diamond’s affirmation glosseid over the time between.
March 5-and March 12 and notes ‘the next wound care:note was frﬁoim March 12, 2018, which
indicated that the sacrum Stage II ulcer had deteriorated to being uﬁstageable.-’-’ Dr. Diamond
failed to mention that there was a standing order as of the -admissioﬂ.On 2/26 to ‘“Monitor skin

integrity daily... 7a.m.-3p,m.” In accordance with the policies and ﬁr_ocedu'res of the nursing

11
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home, and in keepi’n_g with good and accepted wound care _pra’c_ti’ce, éthe_WOund.Care Nutse
should have been notified iniinediately on observation by the nursinég‘_ staff and C.N.A.’s (sic) of
any change in the pressure ulcer during the week of March 5-12. Dr Diamond failed to address
what the standard of care was for the care and treatment of M. .Mc(éii‘n'ni's’s pressure ulcer
between March 5 and March 12.... Although Dr. Diamond’ s__-afﬂnnéation' stated that it is his
opinion that the Care Plan was-properly devised and 'hnpl'cmented[’j he can offer no proof in
¢videntiary form that it was properly implemented.... Based on the éfact (sic) that there was no
daily skin monitoring or-rcpoﬁmg of changes between Match 5 and March 12, and that there wa:‘s
a failure of the nursing heme to provide any nutritional support to Mr McGinhnis throtighiout his
stay at the nursing home, neither of which are addressed by Dr. Di_aémon_d_ in his affirmation, there
can be no credence or validity to Dr. Diamond-’_s.c_onc_lus_ions-tha_t._‘l\iffr. McGinnis’s sacral
pressure ulcer worsening [while a resident at COLD SPRING] was an inevitable progression.”
Acc_oi"c_ling. to plaintiff’s experts, it was treatable when M. M‘cGi'nnifs entered the nursing home,
and but for the nursing home’s gross neglect and negligent nursing %md'medical care, the
pressure ulcer became larger and necrotic, ... As for Dr. Diamond’s ést_ateme’nt_ that there is no
evidence of lack of supervision. .., Dr. Diamond failed to set forth \'ﬁfha_'t he ‘purports to be the
'standar.d--of care regarding the supervisory responsibilities of the _Mé'clic_a’l’ Director of a nursing
facility regarding the management of residents, and specifically one_;' with a pressure ulcer.
Plaintiff, _thro‘ugh_' her experts and the testimony of Nurse Dias, has demonstrated sufficiently that
there was lack of supervision at the nursing home on every level. Tﬁe Medical Director was
negligent in failing to order treatment to address the resident’s anemia and low albumin on
admiission.and failing to insure ethical standards in record-keeping. The nursing staff was

negligent in failing to perform daily skin checks.... Had they done So diligently, they would not
12
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have documented skin ‘intact’ and they would have timely notified %thc Wound Care Nurse of
interim changes in the ulcer between her March 5 and March 12 .exaé:mi‘nations. The attending
physician, Dr. Bressner, failed to: document an examination of the péressurei'ulcer'on March 6,
March 7, March 12 and March 13. Dr. Bresstier likewise failed to _t'iii'nely_ order medical treatment
to address the resident’s anemia and low albumin, as well as =_effe'cti_§/e treatment for his high
glucose levels, all of which should have been medically corrected to assist with wound

‘healing. ... Contrary to the affirmation of Dr. Diamond, plaintiff’s éeXpert-is‘-.of ‘the.opinion that
the failure on the part of the nursing home to-address Mr. 'M'cGinnisé’s- underlying medical
problems not-oni_y cau_sed'.h_i_s-pressufe ulcer to deteriorate, become_.i%ncurabl'e and cause him
severe pain and suffering, but also hastened his demise. Dr. Diamméld stated his opinion that all
the record-keeping by Cold Spring Hills was within the standard of é'ca_re._ Dr. Diamond once
again has overlooked a significant portion of the record, namely, thé “late entry’ notes by Dr.
Bressner entered on 3/20 and back-dated to 3/16 and 3/19. These ndtes contain misstatements,
including that the patient was on a feeding tube; and that the "pres'suf_'e ulcer was Stage II on.3/16
and 3/19, when the wound care nurse’s notes. indicate that she di_scu;s's_ed the patient with Dt
Bressner on 3/12, when the pressure ulcer was deteriorated and nec%ot'ic_, and he ordered Santyl, a
chemical debridement. Dr. Bressner aitered the record on 3/20 and é:ntercd false statements to
cover up his prior inattentiveness to treatment of the sacral -pr.ess_u're'g ulcer. In addition to these
false record entries, the nursing home included diagnoses of C,OPD..é and iron deficiency anemia,
apparéntly to maximize their Medicare reimbursement, when Mr. McGinms-.-did not have these
conditions. It is plaintiff®s contention that Dr. Bressner is liable for"pnethic:al falsification of
medical records and that it was the responsibility of the Medical Dif.ector of Cold Springs (sic) to

see to it that progress notes were accurately entered at the time of the encounter. Itis plaintiff’s
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position that it is for a jury to determine whether ot not the nursing '}:_mme matiagement of M.
McGinnis violated PH Law 2801-d, and rises to the level of -neglecté.andz- disregard creating
substantial and unjustifiable risk of harm entitling plaintiff to puniti.véve_: damages, It could well be
decided that the wanton-and callous disregard on the part of the meciﬁcal -staff in causing and
allowing Mr. McGinnis’s medical condition to deteriorate and the vxéran'tdn and callous disregard
on the part of the nursing-staff in falsely documenting that MrMchms’s skin was ‘intact,’
their failure to notify the Wound Care Nutse of the deterioration of a pressure ulcer that had
become necrotic-and the falsification of records'is-deserving of pumtlve damages.” See
Plaintiff’s Affirmation in Opposition Exhibits A and B; Defendant.éold Spring’s Affidavitin
Support; Defendant Cold Spring’s Affirmation in SUppon'_Exhibits-éF and K.
As indicated, in opposition to the motion, plaintiff has smezi_tted two expett affidavits.
See Plaintiff’s Affirmation in Opposition Exhibits A and B.
It is 'well settled that the proponent of a motion for'-smnmaryé"j_udgment must make a

prima facie showing of entitlement to judgment as a matter of law by providing sufficient

__ evidence to demonstrate the absence of material issues of fact. See ,f;‘illman v. Twentieth-
Century-Fox Film Corp., 3 N.Y.2d 395, 165 N.Y.8.2d 498 (195’_7);:..4%411’6!!_‘”92 v. Prospect Hospital,
68 N.Y.2d 320, 508 N.Y.S:2d 923 (1986); Zuckermanv. City of Ne@ York, 49 N.Y2d 557, 427

- N.Y.8.2d 595 (1980); Bhatti v. Roche, 140 A.D.2d 660, 528 NYSZd 1020 (2d Dept. 1988). To
obtain summary judgment, the moving party must establish its clainﬁ-or defense by tendering
sufficient evidentiary proef, in admissible form, sufficient to warraﬁt the court, as a matter of
l.aw-, Yo direct judgment in the movant’s favor. See Friends ofAn_imQZs,- Inc. v. A-_s;o_ciated Fur

Mfis., Ine., 46 N.Y.2d 1065, 416 N.Y.8.2d 790 (1979). Such evidenfce may include deposition
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transcripts, as well as other proof annexed to an attorney’s afﬁrmatmn See CPLR §3212 (b);
Olanv. Farrell Lines Inc., 64 N.Y.2d 1092, 489 N.Y.S.24 884 (1985)

If a sufficient prima facie showing is demonstrated, 'the'_burc:éen_.t11en_ shifts to the
non-moving party to come forward with competent evidence to denélonstra'te the existence of a
material issue of fact, the existence of which ne‘ce_s'sarily:precludes_-téhe granting of summary
judgment and necessitates a trial. See Zuckermarn.v. City of New Yo:’érk,:supra__, When considering 2
motion for summary judgment, the function of -&_e court is not to reéo_lve issues but ratherto
determine if any such material issues of fact exist. See Sillman v. Twévenrie_rh C_‘ent_wy—F ox F, ilm
Corp., supra. Mere conclusions or unsibstantiated alleg_ationé.-are.irélsufﬁcijent toraise a triable
issue. See Gilbert Frank Corp. v. Federal Ins. Co., 70 N.Y.2d 966, 525 N.Y.S.2d: 793 (1988).

Futther, to-grant summary judgment, it must clearly appear tihat_ no material triable issue.
of fact is-presented. The burden on the court in deciding this type of motion is not to resolve
1issues of factor determine matters of credibility, but mer¢ly to de't'e%mine whether such issues
exist. See Barr v. Albany County, 50'N.Y.2d 247, 428 N.Y.S.2d 6_653'_(1'9'8_0);' Daliendo v..
Johnson, 147 AD.2d 312, 543 N.Y.S.2d 987 (2d Dept. 1989). It-is._’?he existence of an issue, not.
its relative strength that is the critical and controlling. c'onsiderat'ion;: Sée- Barrett v. Jacobs, 255
N.Y. 520 (1931); Cross v. Cross, 112 AD.2d 62,491 N;.Y.s;zd‘s-s'aé (1% Dept. 1985). The
evidence should be construed in a light most favorable to the party lénove'd against. See Weissv.
Garﬁefd, 21 AD.2d 156,249 N.Y.S.2d 458 (3d Dept, 1964). I

“In order to establish the liability of a professional health caire provider for medical
malpractice, a plaintiff must prove that the provider ““departed from accepted community |
standards of practice, and that such departure was a proximate causzée of tﬁe.plaintiff’.s injuries.”

Schinitt v. Medford Kidney Cir., 121 AD.3d 1088,.996 N.Y.S.2d 75 (2d Dept. 2014) quoting
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DiGeronimo v. Fuchs, 101 A.D.3d 933, 957 N.Y.8.2d 167 (2d 'Dep’ic. 2012) quoting Stukas v.
Streiter, 83.A.D.3d 18, 918 N.Y.8,2d 176 (2d Dept. 2011) citing kav Dedngelis, 117 AD:3d
894, 986 N.Y.8.2d 212 (2d Dept. 2014).

“A defendant seeking summary judgmient in a m_edical.-mal_péractibe action bears the initial
burden of establishing, prima facie, either that there was no dep’artué’re from the applicable
standard of care, or that any alleged departure did not proximately éauSe the plaintiff’s irij uries.™
Michel v. Long Is. Jewish Med. Crr., 125 AD.3d 945, 5N.Y.S.3d '1562.(_2d' Dept. 2015) /v denied
26 N.Y.3d 905, 17 N.Y.S.3d 86 (2015). See also Barrocales v. New York Methodist Hosp.,

122 AD.3d 648, 996 N.Y.S.2d 155 (2d Dept. 2014); Berthen v. Baé:ia, 121 A.D:3d 732,
994 N.Y.S.2d 359 (2d Dept. 2014); Trauring v.-Gendal, 121 AD3d 1097, 995 N.Y.S.2d 182
(2d Dept. 2014); Stukas v Streiter, supra at 23; Gillespie v. New York Hosp. Queens, 96 A__.D."S'd
901,947 N.Y.S.2d 148 (2d Dept. 2012). Expert evidence is'requi_re'cél when evaluating the
“performance of functions that are an integral part of the process of rendering medical treatment
.. to a patient.” D'Elia v. Menorah Home and Hosp. for rhe'.Aged&é Infirm, 51 A.D.3d 848, 859
N:Y.S.2d 224 (2d Dept. 2008). See also Koster v. Davenpot, 142--A§'.'D.3d 966, 37 N.Y.S.3d 323
(2d Dept. 2016) Iv to appeal denied 28 N.Y.3d 911, 47 N.Y.S.3d 227 (2016). Additienally, the
conelusions reached by the defendant and his or her cxlﬁ'ert(js) mu"st.-lzje supported by evidence in
the record. See Poter v. Adams, 104 A.D.3d 925, 961 N.Y.8.2d 556'?:(2'd Dept. 20?1_3).

“Once adefendant physician has made such a showing, the éb_urden shifts to the plaintiff
to demonstrate the existence of a triable issue of fact, but only as to the elements on which the
defendant met the .pr_ima:facie'b_urden.” Gillespie v. New "'York_Hosp.} QOueens, 96 A.D.3d 901,

947 N.Y.S.2d 148.(2d-Dept. 2012).
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Expert evidence is required when evaluating the ’“performangc_e of functions that are an
integral part of the process of rendering medical treatment ... 10 a pz_éti’eht:_”' D'Elia v. Menorah
Home and Hosp. for the Aged & Infirm, 51 A.D.3d 848, 8‘59-"N.Y.__S_.é-2d 224 (2d Dept. 2008). See
also Koster v. Davenport, 142 A.D.3d 966, 37 N.Y.§.3d 323 (2d Dept 2016).1v to appeal denied
28 N.Y.3d 911, 47 N.Y.5.3d 227 (2016). The conclusions.reached bythe defendant must be
supported by evidence in the record. See Poter v, Adams, 104 AD3d 925,961 N.Y.S.2d 556 (2d
Dept. 2013). “Once a defendant physician has made such'a 'show_ri_ng?_,- the burden shifts to the
plaintiff to demonstrate the existence of a.tri_'abl9'iS'SUe of faet, but only as to the elements on
which the defendant met the prima facie burden.” Gillespie v. New ?I_’o_r-k Hosp. Queens, 96
AD.3d 901, 947 N.Y.S.2d 148 (2d Dept. 2012). ;

“Establishing proximate cause in medical malpractice _cas_esé requires a plaintiffto present
sufficient medical evidence from which a r‘ea‘sonablé ‘person might éonclude'_ that it was more
probable thar not that the defendant’s departure was a 'substantial-fé,ctcir in causing the plaintiff’s
injury.” Semel v. Guzman, 84 AD.3d 1054, 924 N.Y.S.2d 414 (2d ]_%)ept. 2011) citing Johnson'v.
Jamaica Hosp, Med. Ctr.,21 A.D.3d 881, 800 N.Y.S.2d 609 (Zd.Dépf. 2005); Goldberg v.
Horowirz, 21 AD.3d 802, 73:A.D.3d 691, 901 N.Y.5.2d 95 (2d 'Del%:t; 2010). See also
Skelly—Hand v: Lizardi, 111 AD.3d 1187, 975 N.Y.S.2d 514 (2d Df;:pt. 2013). A plaintiff is not
tequired to eliminate all other possible causes: See Skelly—Hand v. I;izar-‘.'d_i; supra at 1189; “/The
plaintiff's evidence may be deemed legally sufficient even if [her] eixper_t cannot quantify the.
extent to which the deféndant’s act or omission _deCreased..the plaintii'ff?s_‘chance of a better
outeoriie or increased [the] injury, as long as evidence is presented from which the jury may infer
that the defendant’s conduct diminished the plaintiff's chance of a ﬁeﬁ'er outcome or increased

[the] injury.’” Alicea v. Ligouri, 54 A.D.3d 784, 864 N.Y.S.2d 462 -:(2& Dept. 2008) quoting
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Flaherty v, Fromberg, 46 A.D.3d 743, 849 N.Y.S.2d 278 (2d Dept. 5200_7-) citing Barbuto v
Winthrap Univ. Hosp., 305 A.D.2d 623, 760 N.Y.S.2d 199 (2dDept 2003); Wong v. Tang,
2 A.D.3d 840, 769 N.Y.S.2d 381 (2d Dept. 2003), Jump v Facell_e_,éZ-’?S A.D.2d 345,712
N.Y.S.2d 162 (2d Dept. 2000) Iy denied 95 N.Y.2d 931, 721 NYSZd 607°(2000) lv denied 98
N.Y.2d 612, 749 N.Y.8.2d 3 (2002).

Summary judgment is niot appropriate in a.m_edical-malpractéice action where the parties
adduce conflicting medical opinions. See Romano v. Persky, 117 AD3d 814, 985 N.Y.S.2d 633
(2d Dept. 2014); Shehebar v. Boro Park Obstetrics & Gynecology, PC, 106 A.D.3d 715,964
N.Y.8.2d 239 (2d Dept. 2013); Poter v. Adams, 104 A.D.3d 925, 961 N.Y.S.2d 556 (2d Dept.
2013); Hayden v. Gordon, 91 AD.3d 819,937 N.Y:8.2d 299 (2d Dé'ept. 2012); Wexelbaum v,
Jéan, 80 A.D.3d 756, 915 N.Y.S.2d 161 (2d Dept. 2011); McKenzz’é v. Clarke, 77 A.D.3d 637,
908 N.Y.S.2d 370 (2d Dept. 2010); Roca v. Perel, 51 A.D.3d 757, _859 N.Y.S.2d 203 (2d Dept.
2008); Graham v. Mitchell, 37 A.D.3d 408, 829 N.Y.S.2d 628 (2d ]é)'ept; 2007); Feinberg v. Feit,
23 AD.3d 517, 806 N.Y.8.2d 661 (2d Dept. 2005). “Such c’onﬂictilég expert opinions will raise
credibility issues which can only be resolved by ajuxy;”'DiGeroninéo v. Fuchs, 101 A.D.3d 933,
957 N.Y.$:2d.167 (2d Dept. 2012). |

The. Court notes that there are opposing opinions of -fde_fendaénft Cold Sp_rin_g’s-éxpe_rtf and
plaintiff’s medical experts concerning the allegations of‘medical_me;lpractice. The Court,
therefore, finds that summary judgment is not appropriate-in the ins;tan't_ matter with respect to
plaintiff”s medical malpractice claims. The Court further finds that -fi:h‘ere are genuine issues of.
fact as to plaintiff’s allegations of negligence, wrongful "de_ath and fziﬂ?sifyin'g medical records, as

well as plaintiff’s causes of action for violations of the New York Pilblit:' Health Law.
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Therefore, based upon the above, the branch of defendant Céold_ Spring’s motion, pursuant
to CPLR § 3212, for an order granting summary judgment dismiss{n_g _plaiﬁt’iff-’-s Verified:
Complaint as-agaitist it, is hereby DENIED, i

The branch of defendant Cold Spring’s iotion, pursuant toé.C-PLR § 3212, foran order
granting summary judgmerit dismissing plaintiff’s claims for punitiéve damages under New York
Public Health Law § 2801-d(2), is hereby GRANTED. ;

This constitutes the Décision and Order of this Court.

Dw L.SHER,AJS.C.
Dated: Mineola, New York 5

November 18, 2020 ENTERED
Nov 23 2020

NASSAU COUNTY
COUNTY CLERK'S OFFICE
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