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SHORT FORM ORDER
SUPREME COURT OF THE STATE OF NEW YORK
PRESENT: HON. DENISE L, SHER

Acting Supreme Court Tustice

' TRIAL/IAS PART 33
NANCY E. ECKERT, Individually, and as' Administratrix NASSAU COUNTY
of the Last Goods, Chattels, and Credits of GERARD E,
MCGINNIS a/k/a JERRY MCGINNIS, deceased,
Plaintiff, Index No.: 612826/18
5 Motion Seq. No.:01
-against- ? Motion Date: 08/26/2020

COLD SPRING HILLS CENTER FOR NURSING &
REHABILITATION and PLAINVIEW HOSPITAL
NORTHWELL HEALTH,

.Defendaqts.

The following papers have been réa':_i on this motion:
: Papers Numbered.

Notice of Motion, Affirmations and Exhibits - 1
Affirmation in Opposition to Motion and Exhlblts 2
Replv Affirmation to Motion and Exhibits " 3

Upon the foregoing papers, it is orde_recé that the motion is decided as follows:

Defendant Plainview Hospital i{s/h(a-Pljainvicw Hospital Northwell Health (“Plainview
Hospital”) moves, pursuant to CPLR § 3212, ‘fér an order granting. summary judgment
dismissing plaintiff’s Verified Complaint as agia’inst it, severing it from this action and deleting it
from the caption. Plaintiff opposes the motion.

Plaintiff comimenced the instant -medicai malpractice action with the filing of a Summons

and Verified Complaint on ot about Sep'tember_g.z 1, 2018. See Defendant PlaihView'.Hosp'ital’s
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Affirthation in Support Exhibit A. Issue was _-joined' by defendant Plainview Hospital on or about
October 15, 2018. See Defendant Plainview 'Hois_pi’t'al’-s Affirmation in Support Exhibit B.

In support of deferidant Plainview Hospéital"s motion (Seq. No. 01), its counsel asserts, in
pertinent part, that, “[i]n this medical malprat:tiéce- action, the plaintiff alleges that the dec_e'dent’
(her father) was__negl_igcntly treated by the defeléldants- during a course _of freatment between
February and March 2018, leading to his 'premexgture expiration on April 6, 2018. More
specifically, the plaintiff claims that PLANVIEW- HOSPITAL allowed thie decedent to develop
a pressure ulcer during a February 2018 -'hosp'_i_t_e;fl_iz_a_ti'on,;. which subsequently worsened and
purportedly hastened his demise. As detailed b‘fé’l_ow and in the annexed affirmation of -
board-certified g_eriatrici_an/wound_car_e_p_hysic’isjm Jeffrey Levine, M.D., PLAINVIEW
HOSPITAL did not depart from accepted -'s'tandiatds of care-at any time, When the decedent’s
pressure ulcer was i‘dentiﬁ'ed-d'uring"the.Februaéy 2018 admission, PLAINVIEW HOSPITAL
‘appropriately treated the ulcer, .and it was 'sma'llé at the time of discharge. When the decedent was
re-hospitalized in March 2018 for a blood transfusibn, the pressure ulcer was properly treated
medically and surgically, Moreover, no aspect of PLAINVIEW HOSPITAL’s freatment caused
or contributed to the decedent’s expiration. His-.éycars of uncontrolled diabetes and metastatic.
prostate cancer, among other significant _comor_-]:}iditi’es_-, meant that the development of an ulcer
was. unavoidable and its healing impossible. Asf such, because the plaintiff will not be able to
carry her burden of proof at trial, .PL'AI'NVIEWE HOSPITAL respectfully submits that it (sic)
entitled to summary judgment.in its favor.... In;;sum and substance, the plaintiff alleged that

- PLAINVIEW HOSPITAL departed from the :'sténd’ard:ofc'are by falsifying records, failing to
prevent the decedent frem developing pressure wounds, failing to order appropriate.

consultations, and failing to treat the pressure wounds appropriately once appreciated. She
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furthet-alleged that, as a result of t’hes‘c.purpor_téd departures, the defendants hastened the
decedent’s demise” See Defendant Plainview ﬁo‘spital’s._Afﬁrrnation-' in Support Exhibits C and
D.

In further support of the -motion, defcnd:ant_'Plainview'Hd‘sp‘ita_l submits the transcripts
from the Examination Before Trial (“EBT"_)-t’eétimonics of plaintiff, BSN Sutantar Dias, who
testified on behalf of defendant Cold Spring Hiélls, and RN Siny Koshy; who testified on behalf
of defendant Plainview Hospital, and the Expert Affirmation of Jeffrey M. Levine, M.D.,
AGSF.,CMD, C.W.S.-P. (“Dr. Levine_-’-’)._S_eée Defendant Plainview Hospital’s Affirmation in
Support Exhibits E-G; Defendant Plainview '_Hcé;spit'a_l.’s Expert Affirmation.,

Counsel for defendant- Plainview-:H’ospi’E[aI' asserts, in pertinent part, that, © [_t]he'Plai_ntiff-
alleges that PLAINVIEW HOSPITAL departeé’ from the standard of care by failingto prevent
the formation of her father’s bedsores and fai'lir?in_g to appropriately treat them once appreciated....
She also baselessly asserted that PLAINVIEW iHOSPITAL deliberately  falsified’ records
without any specifics.... However, as wound care expert Dr. Levine explained, these allegations
are completely without merit. As Dr, Levine o_pii_ned, the standard of care required PLAINVIEW
HOSPITAL to implement pressure wound’_prev;;enti'on-'measures, which inc.lude. turning and
positioning, the use of pressure pads, 'heel-elevajt'ion, maintaining skin dryness, the use of
pressure-dispersing mattresses, and nutrition m@mitbring-. In addition, when pressure wounds
were appreciated, the standard of care required PLAINVIEW HOSPITAL to treat them with
dressings, medication, further prevention _m‘eastélres_, and, if necessary, surgery.... In the case at
bar, there can be no credible dispute that PLAINVIEW HOSPITAL’s care and treatment
was (sic¢) within the standard of care at all ti‘mcs:i . As-the medical _reco_rd._'s demonstrate, the

décedent’s pressure wound was appreciated by PLA’INV.IEW' HOSPITAL RN Abrahaim on
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February 15, 2018 at approximately 01:30 in the motning.... Thereafter, as the medical records,
Dr. Levine, and PLAINVIEW '_jHO'SjPITAL..'deéosi'tion witriess RN Siny Koshy evidence;.
pressure wound preverition and .trtfat__rn_ent.mgas;'ure_s we're-.im‘plemgntc'd'_the. same day and every
-day of the remainder of that admission. Such '-n%le_asﬁrés included turning and positioning, heel
elevation, pressure pads, pressure mattresses, t@pica’l medication, maintaining skin-dryness, and
nutritioni consultations, These ineasures were .cjearly effective, as the décedent’s sacral pressure
ulcer measured only 1.5cm x 1.0cm when he was transferred from PLAINVIEW HOSPITAL to
COLD SPRING on February 26, 2018.... When the decedent was. transferred to PLAINVIEW
HOSPITAL from COLD SPRING o‘n.March-Z'é] , 2018 for a blood transfusion, there wasno
doubt that PLAINVIEW HOSPITAL was 'awa%e.of the decedent’s sacral pressure wound on
admi'ssi_on. As the miedical records and Dr. L’exéin'e’s affirmation indicate, the samie pressure
prevention and treatment measures that were c';llployed during the February 2018 hospifalizatio_n
were utilized during the March 2018 ad_mi_ssior;. ... Moreover, general surgeon Dr. Brett Keck
performed surgical debridements of the sacral \éwoun'd -on. both March 25-and 28, 2018.... While
the treatment may not have resulted in the samc positive. outcome as during the February 2018
admission, it does not change the fact that the c-éorrec‘t measures were taken. The fact that the
decedent was already in terminal decline 'and:tl\iat his ulcer had no ¢hance of healing was diié to
factors that arose before the decedent’s initial ﬁeb'rua'r}r 2018 admission and wete completely
outside of PLAINVIEW HOSPITAL’s cont_,rol,i.g... Finally, PLAINVIEW HOSPITAL miust
emphasiZe that the _pl'éi_nti__ff bears the burden of proof, and she has submittcd absolutely o
evidence whatsoever to support her utterly s’puéiou_'s allegation that PLAINVIEW HOSPITAL
staff ‘falsified’ records. Of co__urSe, the plaintiff Efa_iletl" to deseribe this supposed instance of record

falsification with any specificity in her supplenéenta‘l verified bill of particulars, likely because

4 ot 18



["EICED__NASSAU COUNTY CLERK 1171272020 01:47 PV ENDEX NO. 612626/2015

NYSCEF DOC. NO. 119 : RECELVED NYSCEF: 11/12//2020

she is aware that it is without merit. PLAINVIEW HOSPITAL acknowledges that its recotds
indicate that on February 14, 2018, at or ab_o_ut::Z'l :58, the decedent arrived at the ED without any
integumentary compromise, but less than four (4) hours later, on February 15, 2018 at or-about
01:30, it is noted that the decedent had pressur%: uleet. ... Although unclear because of the
plaintiff's vague bills of particulars, "PLAINVI:EW HOSPITAL must assume that the plaintiff
claims in this issue constitutes. ‘falsification’ of records. However, her position holds rio. water.
The. plaintiff has not provided any évidence dc;119nstrating that the decedent’s ulcer could not.
have formed within the four (4) hours b_etwe_ené his arrival at the ED and the first note describing
his pressure wound. In addition, even if PLAINVIEW HOSPITAL stipulated that these are
erfoneous arguendo, a point not conceded, the ;%plaintiff has not subinitted any evidence
demonstrating that this was due to faléiii'catiog’ rather than mere human error. Furthermore, the
plaintiff cannot submit any evidence showing téha’t this four (4) hour gap was material, As stated
above, Dr. Levine explained, and th‘eimedi'cal.rjéecords demonstrate, that PLAINVIEW
HOSPITAL implemented pressure wound--trea‘ément and prevention protocols every day of the
decedent’s February 2018 admission. ... The reicord's show that measures such .I;as turning and
positioning, topical medications; pressure poin_jt padding, and skin dryness mainfenance were
employed starting on February 15, 2018, the.ﬁé‘st' full day of the decedent’s February 2018
admission. ... Dr: Levine affirmed that this all'eged discrepancy would not 'change his opinion
that PLAINVIEW HOSPITAL's treatment .conézf‘ormed to accepted standards of practice at all
times. ... Therefore, even if the plaintiff’s all_e"gia_tion that PLAINVIEW HOSPITAL’s records
show a discrepancy is accepted arguendo, a p_oii’n’t vehemently contested, it does not constitute an

issue of material fact sufficient to prec___lu_de_su__r'ri_mary.-r__elief in favor of PLAINVIEW

HOSPITAL, As such, because the plaintiff -wili not be able to show any departures from the
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standard of care, PLAINVIEW HOSPITAL_\_re_séethully submits that it should be granted
summary judgmerit,” See Defendant Plainview -ﬁqspital-’s Affirmation in Support Exhibits C, D,
L and N; Defendant Plainview Hospital’s Expex%t Affirmation.

Counsel for defendant Plainview Hospital fuither contends, in pertinent part; that, “[t]he
plaintiff alleges that as a result of PLA’H\IVIEWé HOSPITAL’s purported departures from the
standard of care, her father developed a sacral pém_s_sure ulcer which led to his decling and,
ultimately, premature demise.... However, as wound care expert Dr. Levine opined, the
decedeit’s development of a pressure wound, and subsequent inability to heal, were only
unavoidable due to his longstanding medical is_séue_s that predated PLAINVIEW HOSPITAL’s.
treatment, As Dr, Levine explained, the Bethpaége Primary Medical Care, P.C. and Advanced
Radiation records demonstraied that the decedcxilt had a long history of diabetes, metastatic
prostate cancer, radiotherapy to treat the metasté.tic prostate cancer, and malnutrition, all of
‘which caused and contributed to the formation a.nd ‘worsening of the pressure wound... The
Bethpage Primary Medical Care records indi’cat;ecl'that from at least 2011 onward, the decedent’s
HgbAlc level never fell below 7.5.... This is -a_é:lir’iically significant elevation, since the upper
limit of normal is 6. Dr. -Leving- stated that the_s_eé records show that the decedent’s diabetes was
uncontrolled for many years, Similarly, the decéden_t’s persistent HgbAl¢ level of >10.0 and
glucose levels of 200-400 (140 s the upper limit of normal) during. the February 2018
PLAINVIEW HOSPITAL admission was a_dd_iti;onalsevidence_t_hat the diabetes was severely
uncontrolled. According to Dr. Levine, these faé:ts-arc. significant because diabetes, especially
uncontrolled diabetes, causes microvascular disé:ase. When blood vessels are damaged, as occurs
in patients with micfovascular disease, blood c'i;é‘cﬁlat’ion becomes compromised. When bloed

circulation is compromised, the risks of developing a-skin breakdown significantly increase as
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the blood supply to the skin decreases. Moreovéer, if/when a pressure wound does develop due to
microvascular disease, healing also becomes Viértually impossible due to the-lackof circulation
and vascular damage. These phenomena '.were'\éworSened by the decedent’s cancer-related anemia
and COPD-induced hypoxia (O2 saturation of 61_%,_'noi°mal.range >95%), each of whlch also
materially deceased (sic) his-skin perfusion.. As such, according to Dr. Levine, the decedent’s
years of uncontrolled. diabetes caused severe m?icrovas‘culax disease that made his development.of
apressure ulcer unavoidable, It also meant:thatz'his wound was never likely to heal, evén though
PLAINVIEW HOSPITAL took all 'appfopriate-éintervent'io'ns- and precautions..., As Dr, Levine
further explained, the decedent’s significant mé'tasfa'tijc prostate cancer was another factor
contributing to the development of his ulcer. The Advanced Radiation and PLAINVIEW
HOSPITAL records indicated that the de_c_edené suffered from severe metastatic prostate cancer
for years, for which he received months of radiéo'therapy-. ... Dr. Levine opined-that cancer is a
comorbidity in and of itself that weakened the-célecedent’s. body, thereby raising the risk of
decubitus development, For-example, severe ca;ncer' causes anemia, which reéduces the amount of
oxygen in the bloodstream and leads to similar ;i's's_ues--caus'ed by diabetes-related microvascular.
disease, such as organ failure, The fact that the E?de_ced_ent had to be re-hospitalized at
PLAINVIEW HOSPITAL on March 21, 2018 ti"_or_ severe anemia demonstrated the severity of his
cancer. Indeed, radiation oncologist. Dr. O'bcdi_ah_’é final December 2017 note described the
decedent’s September 2017 PET scan as revea'.ling “innumerable’ osseous metastases, which
showed that cancer had spread all throughout _tfée.'de'ced'ent’s'bo._dy. ... In addition, Dr. Levine
explainied that radiotherapy in particular also cai;uses'-'a; condition caused radiation dermatitis that
can damage the skin, cause skin wounds, and d’élay healing. According, to Dr. Levine, .the

decedent’s PLAINVIEW HOSPITAL imaging studies, which démonistrated rectal wall
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thickening, bladder wall t’hicken’in_g_, perianal iré‘ﬂammation,,-and proctitis with diarrhea, were
evidence of long-term radiation damage. All_o't% these findings were consistent with collateral

- ‘damage from radiotherapy. As such, to the .extént that the decedent suffered skin injury due to his
radiotherapy regiment, it further increased his Iikelih‘oo.d of skin breakdown. ... Dr. Levine
further opined that the decedent’s mont_h/year.s;éof ‘malnutrition were yet another risk factor
increasing his breakdown.... [T]he decedent’s émahlutrition. and probable cachexia were likely
caused by his advanced metastatic cancer, as his ‘innumerable’ cancerous growth would have
absorbed sighificant amounts of nutrition frO'I_né'the food he was eating, These issues were
:severely compounded during the March 2018 E;'LAINVIEW HOSPITAL a_dmi_s.’s_i.on when the.
decedent also had dysphagia, or difficulty swal_élowing..._._. [A]s Dr. Levine opined, malnutrition
deprives the body of the niutrients it needs to miain (sic) skin integrity and -promo.te ‘wound
healing, such as protein. ... This combination of severe comorbidities meant that the decedent
was a prime candidate for ‘skin failure’, whlchls ‘more commionly known as. a'terminal/Kennedy
Terminal Ulcer (KTU). AsDr., Levine stated, Iéennedy' ulcers. are an unavoidable result of the
general frailty of the body’s organ systems (i.e.é,- skin)-as an individual reaches an advanced-age.
The skin can fail, just like any other organ, and1ts failure: manifests as uleers. Dr. Levine opined
that these end-of-life ulcers are unavoidable for those predisposed to them, particularly fora
person of advanced age and poor health, such-a?s_the_ 'dece.dent; His uncontrolled diabetes, severe
metastatic cancer; malnutrition, and poor b‘loo_dé circulation/perfusion meant that his _d_e.vel_qpment
of a pressure wound was unavoidable, and its 'héaa'ling impossible despite the numerous
aggressive interventions PLAINVIEW HO"SPI'I}AL undertook. Therefore, it is clear that no
aspect of PLAINVIEW HOSPITAL’s care and E_trea'tment caused or contributed to-any of the

decedent’s purported injuries. ... Finally, according to Dr. Levine, the decedent’s pressure ulcer
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did not.even cause his death. The decedent’s de%a_th_ certificate, which was drawn by the New
York State Department of Health, clearly statesi that the decedent died from an acute myocardial
infarction (or heatt attack) as a consequence of'éhis atherosclerotic heart disease and
hypertension. ... The other significant conditions contributing to his death identified by the
examiner were diabetes, COPD, and prostate céncje‘r with bone metastases.... This is evidence
that the decedent died due to his other long_stanéiing comorbidities, as described at length-above,
and not because of the subject ptéSsure-wound_.; .. As such; because the :plaintiff ‘will hot be able’
to show causation, PLAINVIEW HO_SP-ITAL"réespectfully submits that it should be granted

| summary judgment.” See Defendant Plainview ;%Hos'p_ital_’s Affirmation in Support Exhibits C, K,
L, M and N; Defendant Plainview Hospital’s Expert Affirmation.

In opposition to the motion, counsel for plaintiff submits, in pertinent part, that, “[tthe
allegations in this matter as to PLAINVIEW H@SPITAL- are that the Hospital departed from
good and accepted practices in the medical and énUrs’iﬁg_ care, in causing and allowing the
decedent; GERARD E. McGINNIS to develop i)ressure ulcers while he was-under the care of
‘hospital personnel, in failing to properly treat p%'_essur_e ulcers while under the care of the hospital
physicians and nurses, in failing to adhere to h_ois_pit_al-pdl’it:ies- and procedures and general
principles of accepted care regarding the preverit_ion, care and treatment of pressure ulcers, and in
Talsifying their records (1) in documenting that a pressure ulcer that developed during admission
‘was present on admission, (2) in altering elect_r.qinic records and (3) in omitting the presence of a_
pressure ulcer at discharge on the Discharge Insitr_uétion ostensibly to avoid (sic) Medicare
pe'na]ty' in 'fo.rmulat'ions. of the third party p‘aymént.rate.- It is further claimed that the failure to
prevent and properly treat the patient'.’s-c'onditioén caused and contributed to severe pain and

suffering from the pressure ulcer and hastened hls decline :and- demiise.... The Affidavits of
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plaintiff’s Expets, ... attest to the proper standérd of care and provide credible evidence-of the
departures from the standard of care by both hoispitzil physicians-and nurses, and the departures
were the competent producing cause of 'de_cc'der;it’ s injuries.”

Counsel for plaintiff further asserts, in ﬁé_ﬁineﬂ_t:part,_ that, “[i]n February, 2018,
GERARD E. McGINNIS was an 82 year-old 1_11§ale living with his daughter in Massapequa Park.
He'was ambulatory without assistance or use ofj walking aids and independent in activities of
daily living.... On February 14, 2018, Mr. Mc’dINNISrsuStajned a fall at home.. At 12:35 p.m.
the Massapequa Fire Department EMS recordetéi his blood pressure, pulse and réspirations and at
12:58 p.m. the E.M.T, recorded the results of a full body examination, which including findings
of ‘Normal Skin Assessment*and ‘Normal Bac_jk Lumbar/Sacral Assessment,’ indicating that
Mr. McGINNIS had no evidence of any 'pressur_ée_-ulcers. ... He was brought by ambulance to
PLAINVIEW HOSPITAL Emiergency I_)epartniem for evaluation of a head laceration. The ED
Adult Triage Note is times 13:17 or 1:17 p.m., .. The ED Adult Nurse Note dated and timed
2/14/18 21:58 or 9:58 p.m. indicates the Intake éA_SS'essment of the skin was ‘warm, dry, intact.’
... [T]he ED Adult Nurse History which indicat_:cd under ‘Pressure Ulcer® that the original entry
by Denise Burgin, RN on 2/14/18 at 13:52 (1 52 p.m.) was ‘No,” which was changed by
Penelope LOwe_, RN on 2/14/18 at 1‘9':5'3'-,_-but'-.-thlfs._-_do_cument does not note what it was changed fo
or why it was changed. The witness who te'stiﬁ'e;d on behalf of PLAINVIEW HOSPITAL, Nurse.
Siny Koshy, when asked about the policy in'.th'eé hospital with respect to a nurse changing
‘someone else’s note, stated under oath, “No 'One;"s (sic) supposed to change anyone’s notes,’
including a nurse supervisor. ... The Ef'rnerg_ency_‘; Department Provider Note was dated and timed
2/14/18 at 17:47 or 5:47 p.m. At that time, the ER Provider entered the following note: “Present.

on'Admission - Pressure Ulcer —No.’... It is well-established from the medical tecord that
10
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Mr, McGINNIS did not have any pressure ulcérs when he presented to the PLAINVIEW
HOSPITAL Emergency Department at or "abo_L;t 1:17 pom. on 2/14.18..... At9:03.am. on 2/15,
Mercy Abraham, R.N..documented the pte_'senté:e_ of Pressure Ulcer #1 on the sacrum,
Unstageable, measuring 3 ecm. x 4 cm., presenﬁ on admission; Pressure Ulcer #2 on the left
buttocks, Stage I measuring 5 cm, x 5 cm., .prcés_ent on admission -and Pressure Ulcer #3 on the
right buttocks, Stage I measuring 5 cm. x S cm, present on admission. Despite the identification
of pressure ulcers at this time, there isno docuinentation of any Pressure Reduction Technique in
place.... At 15:26 (3:26 p.m.).on 2/15/18, Gloi.éia_Baf_u-,- RN documented the presence of the same
three pressure ulcers, and also noted they wc_reg'-all present on admission. This record, ..., further
contains the notation **Revised** in _'the.ri_ght_él__xppcr-comer of the page. The hospital’s witness,
who holdsa Master’s Degree in Nursin_g_-AdmiEnis_tratiOn-and Informatics (I.T./electronic medical
records) and was.promoted to Assistant Nurse ;Mé.nag_ar in May 2019 was unable to-explain the
‘meaning of **Revised** or explain the ‘Edit i{ist‘ory” pertaining to the electronic record. ... It is
«clear from the PLAINVIEW HOSPITAL rccofd'.that.-the._ pressure ulcers developed during the-
‘time that Mr, McGINNIS was under the care _of personnel, including Physician’s Assistants,
Medical Doctors and Nurses, whether durin_g_tl;e time he was in the Emergency Department or
after he was admitted to teleme’tl_'y. In fact, deféndant does not dispute this, either in counsel’s
affirmation or the affidavit of the expert. There is no evidence in the record that Mr. McGINNIS
was afforded any pressure ulcer preventative méeasures. during the time he was in the Emergerncy
Department, which was over 7-hours, and whi'cfh-,_;:according to plaintiff’s experts, was a departure
from accepted care. It takes only 2 hours for a iJreSSUr.é: ulcer to develop, as :plaintiff’ 8 experts
attest to, which is the rationale for the policy of turning and positioning patients unable to move

on their own every 2 hours to prevent pressure -gulcer_s-._It is also clear that the admitting orders did

‘11

11 of 18




["EPLED.__NASSAU COUNTY CLERK 1171272020 01:47 PV ENDEX NO. 612626/2015

NYSCEF DOC. NO. 119 ; RECELVED NYSCEF: 11/12/2020

not include any pressure ulcer preventative 'mea%sur._e_s for this patient at risk in the event the ulcers
were not yet present; or treatment modalities, wéhic'h should have been ordered by the attending
physician or wound care nurse if the nleers we_ré’ preserit on admissions.” See Plaintiff’s
Affirmation in Opposition Exhibits A-J; Defcn'd:ant.P-lainview Hospital’s Affirmation in Support
Exhibits E, G and L, |

Counsel for plaintiff also contends, in -p_e;:rtinent_ part, that, “[c]ontrary to Dr. Levine’s
affirmation which is largely unsubstantiated by ihe reécords or the testimony of Nurse Koshy on
behalf of the hospital, the PLAINVIEW HO S_PI;TAL record does not indieate Mr. McGINNIS
had any pressure ulcer preveritative measures in place either in the Emergency Room or on his
admission to the floor. Dr. Levine cannot point to any physician orders for pressure ulcer
prevention or treatment in-the entire record. In f_;;ict, of the 24 pages of Dr. Levine’s affirmation,
only 3 paragraphs:(16, 17 and 18) are de_voted'té discussion of the admission of February: 14-26,
2018, which is the admission durihg_'which the 'élepIOrable medical and nursing care received by
Mr. McGINNIS caused him to unnecessarily _'cleévelop-numjerous ‘pressure ulcers, resulting in
severe pain and suffering and leadingto a. dOwni)il_l C.ou'rSé.iJi his medical condition resulting in
his untimely demise: Dr. Levine makes no comlénent on the type of dressings or lack thereof
applied by nurses with no specialty training in véround care. Dr. Levine makes no comment
regarding the failure of any nurse over the comée of a 12 day admission to report to the attending
physician or the intensivist or any of thc'multiplée__consulting specialists the presence of decubitus
ulcers in an 82-year-old diabetic. Dr. L'e\fine'-omgits any comment on the fact that none of the
treating doctors acknewledge in their notes 'me'fact that the patient has pressure ulcers....
Dr. Jeffrey Levine is a specialist in Wo’und'Careé and haswritten extensively on the subject: In

the 24 pages of his affirmation, Dr: Levine doe_s,; not defend the medical management of pressure
12
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ulcer prevention and tréatnient by PLAINVIEW HOSPITAL during the February 14 admission,
because he cannot. Dr, Levine does ot ad'dres_és any of the departures which Nurse:Koshy
testified to in her deposition, nor does he offer any excuse to justify her negligence and that of
the other nurses. Dr. Levine does not state -t_hat‘? it was acceptable for Mr, McGINNIS not to be
seen and evaluated by a Wound Care Nurse oréphysician who-specializes in wound care d_uring_
this entire admission. Dr. Levine falsely claim‘eﬁ:‘d that ‘the wounds continued fo heal’ as a result
of pressure ulcer prevention ard treatment mf_:a'zlsmes--during the course of the hospitalization,
which ignores the fact that the patient’s ulcers %pr_ogr_essed from Stage I to Stage Il and he
?_level_oped new-pressure ulcers during his hospiital stay....” See Defendant Plainview Hospital’s
Affidavit in Support; Defendant Plain\?iew'Ho%pital"s-Afﬁrmati‘on in Support Exhibit G.

Counsel for plaintiff adds, in pertinent i)aﬂ, that, “[a]nnexed hereto and made a part
hereof as Exhibit ‘A’ is the affirmation of plairéltiff’ s expett surgeon attesting to the multiple
departures in the care and treatment of Mr. MCEGH\INIS;, whichled to his development of
pressutre ulcers and his rapid decline in h‘ealth, ér’es'ulti’ng in severe pain and suffering and
‘hastened his demise. Annexed hereto as Exhib_it “B? is the affirmation of a wound care nurse
setting forth the multiple departures in‘n‘ursing-é‘care that caused Mr. McGINNIS to-develop
pressure ulcers, and prevented healing during hlS hospita.lization- of February 14-26, 2018, The
expert further comments on the absence in Dr. ;I_.evine.’_s__afﬁnnation‘of any proof from the
medical records to substantiate his claim that Mr McGINNIS had a “terminal/Kennedy Terminal
Uleer,.. unavoidable as a result of the dying__pt'_:()céss.’ ‘There is not a single medical note in the
PLAINVIEW HOSPITAL admission of Febfueéiry- 14 that describes Mr. McGINNIS as moribund
or terminal with impending death orin the dymg process.... Dr. Levine cannot and does not

provide ¢éxamples from the record to support his statement that ‘his development of a pressure
13
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wound was unavoidable, and its healing :-impossé,'ib'le despite the numerous aggressive
interventions PLAINVIEW HOSPITAL undertio_ok.-‘-"’_Sée Plaintiff"s Affirmation in Opposition
Exhibits A and B; Defendant Plainview Hospifgl.’-s.Afﬁdavit in Support.

It is well séttled that the proponent of a inotion' for summary judgment must make a
prima facie showing of entitlement to judgmen‘:r as a matter of law by providing sufficient
evidence to demonstrate the absence of materia.zli issues of fact. See-Sillman v. Twentieth
Cenfury-Fox Film Corp., 3 N.Y.2d 395, 165 N‘.Sr.s-.zd 498 (1957); Alvarez v. Prospect Hospital,
68 N.Y:2d 320, 508 N.Y.S.2d 923 (1986); -Zucl\éerman v, City of New York, 49 N.Y.2d 557, 427
N.Y.8:2d 595 (1980); Bhatti v. Roche, 140 AD2d 660, 528'N.Y.5.2d 1020 (2d Dept. 1988). To
-obtain summary judgment, the moving party _mélst.e_s'tab'lish its .claim or defense by tendering
sufficient evidentiary proof, in admissible form, sufﬁcijeﬁt to warrant the court, as a matter of
law, to direct judgment in the' movant’s favor. S;’ee Friends of A‘nimals_,‘ Inc. v. Associated Fur
Mfis., Inc., 46 N.Y.2d 1065, 416 N.Y.S.2d ?9.0%(1979). Such evidence may include deposition
transcripts, as well as other proof annexed to an attorney’s affirmation. See CPLR § 3212 (b);
Olan v. Farrell Lines Inc., 64 N.Y.2d 1092, 489 N.Y.S.2d 884(1985).

I a sufficient prima facie showing is deémonStra_ted, the burden t_hén- shifts to the
non-moving party to come forward with .compe%ent evidence to demonsirate the existence of a
material issue of fact, the existence of which ne?cessa_ri_ly prectudes the granting of summary
judgment and necessitates a trial. Sée._Zuckermq}z v. City of New York, supra. When considering a,
motion for summaryju‘dg_ment, the function of the court is not to resolve issues but rather to
determine if any such material issues of "fact-'exiist.--See Sillman v. Twentieth Century-Fox Film
Corp., supra. Mere conclusions or unsubStanﬁa%edﬁ' allegations are insufficient to raise a triable

issue: See Gilbert Frank Corp, v. Federal Ins. Co., T0'N.Y.2d 966, 525 N.Y.8:2d 793 (1988).
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Further, to grant summary judgment, i:ti-'r?nust clearly appear that no material triable issue
of fact is presented. The burden on the court in éiecidin_g this type of motion is not to resolve.
issnes of fact or determine matters of 'cre:dibilit'yé, but merely to detennine-'Whether“ such issues
exist. See Barr v, Albany County; 50 N._Y.Qd'24:?_, 428 N.Y.5.2d 665 (1980); Daliendo v.
Johnson, 147 A.D.2d 312, 543 N.Y.8.2d 987 _(___25(:1..Dept. 1989). It is the existence of an issue, not
its relative strength that is the critical -and-cOntrc;illin_'g_consideration. See Barrett v. Jacobs, 255
N.Y. 520 (1931);-Cross v. Cross, 112 A.D.2d 6é,_ 491 N.Y.8.2d 353 (1* Dept. 1985). The
evidence should be construed iﬁ a light most fa\érorable_ to the party moved against. See Weiss v.
Garfleld; 21 AD.2d 156,249 N.Y.5.2d 458 (3d Dept. 1964),

“Tn order to establish the liability of a pihysic:ian for medical malpractice, a plaintiff must
prove that the physician deviated or departed from accepted community standards of practice,
and that such departure was a proximate cause of the plaintiff’s injuries.”” Leighv. Kyle, 143
A.D:3d 779, 39 N.Y.8.3d 45 (2d Dept. 2016) _qzéoringg Stukasv. Streiter, 83 A.D.3d 18, 918
N.Y.8.2d 176 (2d Dept. 2011). |

“A defendant seeking summary jud_gme_ﬁt in a medical malpractice action bears tlie initial
burden of establishing, prima facie, either.that'tliiere was no departure from the applicable
standard of care, of that any alleged departure d1d not-proximately cause the plaintiff’s injuries.”
Michel v. Long Is. Jewish Med. Ctr., 125 A.D.3d 945, 5 N.Y.8.3d 162 (2d Dept. 2015) /v denied
26 N.Y.3d 905, 17 N.Y.S.3d 86 (2015). See.a[sé-;Barmcales v. New York Methodist Hosp.,

122 A.D:3d 648,996 N.Y.S.2d 155 (2d Dept. .2614)';: Berthenv. Bania, 121 A.D.3d 732,
994 N.Y.S5.2d 359 (2d Dept. 2014); Trauring v. éGendaZ, 121 A.D.3d 1097, 995N.Y.S.2d 182
(2_d Dept. 2014); Stukas v Streiter, supra at 23; '(E_‘?il!espie_.v. New York Hosp. Queens, 96 A.D.3d

901, 947 N,Y.S.2d 148 (2d Dept. 2012). Expert evidence is required when evaluating the
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“performance of functions that are-an integral partof the process of rendering medical treatment
... 1o a_:patien't.’-".D’Eh'a V. Menorah Home and 'éHosp. Jor the Aged & Infirm, 51 AD.3d 848, 859
N.Y.8.2d 224 (2d Dept. 2008). See also Kostef;‘ v. Davenport, 142 A.D.3d 966, 37 N.Y.8.3d 323
(2d Dept. 2016) Iv to-appeal denied 28 NYSd 911, 47 N.Y.8.3d 227 (2016). Additionally, the
conclusions reached by the defendant and his or her expert(s) must be supported by evidence in
the record. See Poter v.-Adams, 104 A.D.3‘d.9£5_,_,-96.1' N.Y.S.2d 556 (2d Dept. 2013).

“Once a de_fendant physician has _m_adeé such a showing, the burden shifts to the plaintiff
to demonstrate the existence of a triable issue of fact, but only as to the elements on which the
defendant met the prima facie burden.” Gillespie v. New York Hosp. Queens, 96 AD.3d 901,
947 N.Y.S.2d 148 (2d Dept. 2012). .

“E'stab'l:ishing proximate cause in me'di'cf:;al ‘malpractice cases requires a plaintiff to present
sufficient medical evidence from which.a reasténable person might conclude that it was more
probable than not that the defendant’s depamlr,ée was a substantial factor in causing the plaintiff's
injury.” Semel v. Guzman, 84 A.D.3d 1054, 924 N.Y.S.2d 414 (2d Dept. 2011) citing Johnson v.
Jamaica Hosp. Med. Ctr., 21 A.D.3d 881, 800 N.Y.SLZd 609 (2d Dept. 2005); Goldberg v.
Horowitz,21 AD.3d 802,73 AD.3d 691, 901 ;N;Y.S-.-Qd”% (2d Dept. 2010). See also
Skelly~Hand v. Lizardi, 111 A.D.3d 11 87,_'975-£N;Y.S.2'd 514 (2d Dept. 2013). A plaintiff is not-
‘tequired to etiminate all other possible causes. See Skelly—Hand v. Lizardi, supra at 1189. ““The
plaintiff’s evidence may be deemed legally. s_ufé‘.icient even if [her] expert cannot.quantify the
extent to which the defendant’s act or O'missioﬁ decreased the plaintiff’s chance of a better
outcome or increased [the] injury, as long as eyéidence’is’ presented from which the jury may infer
that the deféndant’s 'conduct diminished the _pla_i_inti_ff‘ s chance of a better outcome or increased

[the] injury.” Alicea v. Ligouri, 54 A.D.3d 784, 864 N.Y.5.2d 462 (2d Dept. 2008) quoting
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Flaherty v. Fromberg, 46 A.D.3d 743, 849.'N-.Y§S_.-2d 278 (2d Dept. 2007) citing Barbuto v.
Winthrop Univ. Hosp., 305 A.D.2d 623, 760 NYSZd 199 (2d Dept. 2003); Wong v. Tang,
2 AD.3d 840, 769 N.Y.S.2d 381 (2d :D¢pt.'2003)_;_.fz§mp v. Facelle, 275 A.D.2d 345, 712
N.Y.S.2d 162 (2d Dept. 2000) /v denied 95 .N.f.2d93_1', 721 N.Y.8.2d 607 (2000) /v denied 93
N.Y.2d 612, 749 N.Y.S8.2d 3 (2002). :

Summary judgment is not appropriate m a medical malpractice action where the parties
adduce conﬂi_Ct'ing-medical opinions. See.Rohgai?*ta v. Persky, 117 A.D.3d 814, 985 N.Y.5.2d 633
(2d Dept. 2014); Shehebar v. Boro Park 'Obs'_retré'ics & Gynecology, P.C,, 106 A.D,3d 7135, 964
N.Y.S.2d 239 (2d Dept. 2013); Poter v. Adams_,.é 104 A.D.3d 925, 961 N.Y.S.2d 556 (2d Dept.
2013); Hayden v. Gordon, 91 A.D.3d 819, 937 NYS2d 299 (2d Dept. 2012); Wexelbaumn v.
Jean; 80 A.D.3d 756,915 N.Y.S.2d 161 (2d D_efpt-.- 2011); McKenzie v. Clarke, 77 A.D.3d 637,
908 N.Y.8.2d 370 (2d Dept. 2010); Roca-v. Per;e'z,_ 51 A.D.3d 757, 859 N.Y.S.2d 203 (2d Dept.
2008); Graham v. Mitchell, 37 A.D.3d 408,_’8_29;2 N.Y.S.2d 628 (2d Dept. 2007); Feinberg v. Feit,
23 AD.3d 517, 806 N.Y.S:2d 661 (2d Dept. '20?_5)'. “Such cqn‘ﬂicﬁng expert opinions will raise
credibility issues which can only-be resolved by a jury.” DiGeronimo v. Fuchs, 101 A.D.3d 933,
957 N.Y.8:2d 167 (2d Dept. 2012).. |

The Court notes that there aré opposing -\iopinionsof defendant Plainview Hospital’s
medical expert and '_p'lai'ntiff‘ s medical experts c‘_émc_erning- the allegations of medical malpractice.
The Court, therefore, finds that summary jud_gmient is not appropriate-in'the instant matter with.
respect to plaintiff’s medical malpractice clai'msé. The Court further finds that there are genuine

issues of fact as to plaintiff’s allegations of falsi_‘;fy:ing medical records.
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Therefore, based upon the above, defex{dant.Plainvi_ew Hospital’s motion, pursuant to
CPLR § 3212, for an order granting summary jéudg_ment dismissing plaintiff’s Verified
‘Complairit as against it, severing it from this ac%ti_on and deleting it from the caption, is hereby
DENIED.

‘This constitutes the Decision and Order of this Court,

DE’NIS]}L’. SHER, A.J.S.C.

T

Dated: Mineola, New York
November 9, 2020

ENTERED
- Nov 12 2020

: NASSAU COUNTY
. COUNTY CLERK'S OFFICE
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