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SUPREME COURT OF THE STATE OF NEW YORK 

PRESENT: HON. DENISE L. SHER 

Acting Supreme Court Justice 

NANCYE. ECKERT, Individually, and as·Adntlnistratrix 
of the Last Goods, Chattels; and Credits of GERARD E. 
MCGINNIS· a/k/a JERRY MCGINNIS, deceased, 

Plaintiff, '. 

-against-

COLD SPRING HILLS CENTERFORNURSING & 
REHABILITATION and PLAINVIEW HOSPITAL 
NORTHWELL HEAL TH, 

Defendants. 

The following papers have been r~ad on this motion: 

Notice of Motion, Affirmations and Exhibits 
Affirmationin Opposition to Motion and Exhibits 
Reply Affirmation to Motion and Exhibits 

TRIAL/IAS PART 33. 
NASSAU COUNTY 

Index No.: 612826/18 
Motion Seq. No.: 01 
Motion Date: 08/26/2020 

Papers Numbered. 
1 
2 
3 

Upon the foregoing papers, itis ordere~ that the motion is decided as follows: 

Defendant Plainview Hospital i/s/h/a Plainview Hospital Northwell Health ("Plainview 

Hospital') moves, pursuant to CPLR § ·3212, for an order granting summary jµdgment 

dismissing plaintiffs Verified Complaint as ag¢nst it, severing it from this action and deleting it 

from the caption. Plafotiff opposes the motion. ! 

Plaintiff commenced the instant medical malpractice action ·with the filing of a Summons 
' . 

and Verified Complaint oil or about September 21, .2018. See Defendant PfainviewHospita:l' s 
i 
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Affirmation in Support Exhibit A, Issue was joined bydefendantPlainview Hospital on or about 
·. .· 

October 15, 2018. See Defendant Plainview Hospital's Affirmation in Support ExhibitB. 
. . 

In support of defendant Plainview Hospital's motion (Seq. No. 01), its counsel asserts, in 

pertinent part, that,." [i]n this medical malpractice action, the plaintiff alleges that the decedent 

(her father) was negligently treated by the defeljldants during a course of treatment b~tween 

February and March 2018, leading to his premature expiration on April 6, 2018. More 

specifically; the plaintiff claims that PLAINVIEW HOSPITAL allowed the decedent to develop 

a pressure ulcer during aFebrµary 2018 hospit¥ization,which subsequently worsened and 

purportedly hastened his· demise. As detailed below and in the annexed affirmation of -

board~certified geriatrician/wound care physician Jeffrey Levine, M.D., PLAINVIEW 

HOSPITAL didnotdepart from accepted stand1trds of care at any time. When the decedent's 

pressure ulcer was identified during the February 2018 admission, PLAINVIEW HOSPITAL 

appropriately treated the ulcer, and it was sman; at the time ofdischarge. When the decedent was 

re-hospitalized in March 2018 Jot a blood transfusion, the pressure ulcer was properly treated 

medically and surgically. M:oreover, no aspect of PLAINVIEW HOSPITAL's treatment caused 

or contributed to the decedent's expiration. His years ofuncontrolled diabetes and metastatic 

prostate cancer, among other significant comorl;>idities:, meant that the development of an ulcer 

wasunavoidable·and its healing impossible. As:such, because the plaintiff will not be able to 

carry her burden of proof at trial, PLAINVIEWiHOSPIT AL respectfully submits that it (sic) 
. . 

entitled to summary judgmentin its favor .... In jsum and substanc.e, the plaintiff alleged that 

PLAINVIEW HOSPITAL departed from the stf!dard of care by falsifying records, failing to 
: . . . 

preventthe decedent from developing pressure wo~ds, failing to order appropriate 

consultations, and failing to treat the press1.1re w,ounds .11ppropriately once appreciated. She 
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further alleged that, as a result of these purported departures, the clefendants hastened the 

decedent's demise" See Defendant Plainview Hospital's Affirmation in Support Exhibits C and 

D. 

In further support of the motion, defendant Plainview Hospital submits the transcripts 

from the ExarninationBefore Trial ("EB T;'} te~timonies of plaintiff, B SN Su tan tar Dias, whQ 

testified on behalf of defendant Cold Spring Hills, and RN Siny Koshy; who testified on behalf 

of defendant Plainview Hospital, and the Ex.pert Affirmation of Jeffrey M. Levine, M.D., 
. . 

A.G;S.F;, C;M.D, CW.S.-P. ("Dr. Levine''). See Defendant Plainview Hospital'sAffirmation.in 
. . . 

Support Exhibits E-G; Defendant Plainview Hospital's Expert Affirmation, 

Counsel for defendant PlainviewHospital asserts, in pertinent part, that, ''[t]he plaintiff 

alleges that PLAINVIEW HOSPITAL departe4 from the standard of care by failing to prevent 

the formation of her father's bedsores and faili1'/,g to appropriately treat them once·appreciated .... 

She also baselessly asserted that PLAINYIEW :fl OS PIT AL deliberately· 'falsified' records 

without any specifics .... However, aswound care ex.pert Dr. Levine explained, these allegations 

are completely without merit. As Dr. Levine opined, the standard of care required PLAINVIEW . . 

HOSPITAL to implement pressure wound prevention measures, which include turning and 
1 . 

positioning, the use of pressure pads; heel elev"tion, maintaining skin dryness, the use of 

pressure-dispersing mattresses, and nutrition monitoring. In addition, when pressure wounds 

were appreciated; the standard of care required rLAINVIEW HO SPIT AL to treat them with 

dressings, medication, further prevention meastites., and,. if necessary, surgery .... In the case at 

bar; there can be no credible dispute that PLAilfVIEW HOSPITAL 's care and treatment 

was (sic) within. the standard of care at all time~; As the medical reco.rds demonstrate; the 

dec¢dent's prei:lsute wowid was appreciated by '.PLAINVIEW HOSPITAL RN Abraham on 

i.3 
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February 15,2018 at approximately 01 :30 in tlie morning .... Thereafter; as the medical records. 

Dr. Levine; and PLAINVIEW HOSPITALdeposition witness RN Siny Koshy evidence_; 

pressure wouncl prevertticmand treatmentme~ures were implemented the same day and every 

day of the remainder of that admission. Such measures included turning and positioning, heel 

elevation, pressure pads, pressure mattresses; tppical medication, maintaining skin dryness, and 

nutritiort consultations. These measures were clearly effective,as the decedent's sacral pressure 

ulcer measured only 1.5cm x l.0cmwhen he was transferred from PLAINVIEW HOSPITAL to 

COLD SPRING on February 26, 2018 .... Wh~n the decedent was transferred to PLAINVIEW 

HOSPITAL from COLD SPRING on March 21, 2018 for a blood transfusion, there was no 

doubt that PLAINVIEW HOSPITAL was aware of the decedent's sacral pressure wourtd on 

admission. As the medical records and Dr. Levine's affirmation indicate, the same pressure 

prevention and treatment measures that were employed during the February 20] 8 hospitalization 

were utilized during. the March 2018 admissioq. , .. Moreqver, geperal surgeon Dr. Brett Keck 

performed surgical de:bridelllents of the sacral wound onboth Marph25 and 28, 2018., .. While 

the treatment may not have resulted in the same positive. outcome as during the February 2018 

admission, it does not change the factthat the ~orrect measures were taken. The fact that the 

decedent was already.in terminal decline and that his ulcer had rio chance of healing was due to 

factors that arose before the decedent's initial February 2018 admission and :Were completely 

outside of PLAINVIEW HOSPITAL's control, ... Finally,PLAINVIEWHOSPITAL must 

emphasiz¢ thatthe plaintiff bears the burden of;proof, and she has submitted aJ,jsohitely no 

evidence whatsoever to support. her utterly spwjious allegation that. PLAINVIEW HOS PIT AL 
' ; 

staff 'falsified, records. Of course, the plaintifflfailedto describ~ this supposed instance of record 
! 

falsification whh any specificity in her supplemental verified bill of particµli3.(s, lik~ly because. 
. . ! 
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she is aware that it is without merit. PLAINVIEW HOSPITAL acknowledges that its records 

indicate that on February 14, 2018, at or about21 :58, the decedent arrived at.the ED without any 

integumentary compromise, but less than four (4) hours later, on February 15, 2018 at or about 

01 : 3 0, it· is noted that. the decedent had pressure ulcer .... Although unclear because of the 

plaintiffs vague bills ofparticulars, PLAINVIEW HO SPIT AL must assume that the plaintiff 

claims in this issue constitutes 'falsification' of records. However, her position holds no wateL 

Theplaintiffhas not ptovided any evidence dem9nstrating that the decedent's ulcer could not 

. have. formed within the four (4) hours between his arrival at the ED and the first note describing 

his pressure wound. In addition, even if PLAINVIEW HO SPIT AL stipulated thatthese ate 

erroneous arguendo, a point not conceded, the!plaintiff has not submitted any evidence 

demonstrating that this was due to 'falsificatiof rather than mere human error. Furthermore, the 

plaintiff cannot submit any evidence showing ~hat this four (4) hour gap was material.As stated 

above, Dr. Levine explained, and the medical r,ecords demonstrate; that PLAINVIEW 

HOSPITAL implemented pressure wound treatment and prevention protocols every day of the 

decedent's February 2018 admission ..... • The re;'cords show that measures such as turning and 

positioning, topical medications, pressure point padding, and skirt dryness maintenance were 
. : . 

employed starting on February 15, 2018, the firstfull day of the decedent's February2018 

admission .... Dr; Levine affirmed that this alle;ged discrepancy would notchange his opinion 

thatPLAINVIEWHOSPITAL'streatment conformed to accepted standards of practice atall 

times .... Therefore, even if the. plaintiffs allegation that PLAINVIEW HO SPIT AU s records 

sho.w a disci·epancy is accepted i:zrgµendo, a point vehemently contested, itdoes not constitute ail 

issue of material fact sufficient tp precJude su~1nary r~Jief in favor of PLAINVIEW 

HOSPITAL. As such, because the plaintiffwi11 not be able to show any clepartures from the 
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standard· of care, PLAINVIEW HO SPIT AL ,respectfully submits that it should be granted 

summa.ryjudgmertt."See Defendant Plainview Hospital's Affirmation inSupport Exhibits C, D, 

· L and N; Defendant Plainview Hospital's Expert Affirmation. 

Counsel for defendant Plainview Hospital further contends, in pertinent part, that, ''[t]he 

plaintiff alleges that as a result of PLAINVIEW: HOSPITAL' s purported departures from 1he 

. standard of care, her father developed a sacral pressure ulcer which led to his decline and, 

ultimately, premature demise .... However, as W'.6und care expert Dr. Levine opined, the 

decedent's development of a pressure wound, a1,1d subsequent inability to heal, were only 

unavoidable due to his longstanding medical iss,ues that :predated PLAINVIEW HOSPITAL's 

treatment. As Dr. Levine explained, the Bethpage Primary Medical Care, P.C. and Advanced 
; 

Radiation records demonstrated that the decedent had a long history of diabetes, metastatic 

prostate cancer, radiotherapy 10 treat the metastatic prostate cancer, and malnutrition, all of 

which caused and contributed to the formation and worsening of the pressure wound ... The 

Bethpage Primary Medical Care records indicat~d that from at least 2011 onward, the decedent's 

HgbAlc level never fell below 75 .. .. This is aclinically significant elevation, since the upper 

limit of normal is 6. Dr. Levine stated that these records show that the decedent's diabetes was 

uncontrolled for many years, Similarly, the dec~dent's persistentHgbAlc level of2'.:10.0 and 

glucose levels of 200-400 (140 is the upper limit of normal) during the February 2018 

PLAINVIEW HOSP IT AL admission was additional evidence that the diabetes was severely 
; 

uncontrolled, According. to Dr .. Levine, thes.e facts are significant becaµse diabetes, especially 

unconttoiled .diabetes, causes mforovascular disfase. When blood. vesseis are dam~ged, as occurs 

in patients with micro vascular disease~ blood ci~culation becomes compromised. When blood 

circulatlort is compromised, the risks of develo~ing a skirt break.down significantly increase as 

!s 
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the blood supply to the skin decreases. Moreover, i£1when a pressure wound does develop due to 

rriicrovascular disease, healing also becomes virtually impossible due to the lack of circulation 

and vascular damage; These phenomena were worsened by the decedent's cancer.,.related anemia 

and COPD-:-inducedhypoxia (02 saturation of 61%, rioimalrange2:95%), each of which also 

materially deceased (sic) his skin perfusion. As such, according to Dr. Levine, the decedent's 

years of uncontrolled diabetes caused severe micro vascular disease that made his development of 
. . 

aptessureulcetunavoidable. It also hieantthathis wcmridwas never likely to heal; even though 

PLAINVIEW HOSPITAL took all appfopriatefoterventions arid precautions .... As Dr, Levine 

further.explained, the decedent's significant metastatic prostate cancer was another factor 

contributing to the development. of his Ulcer. The Advanced Radiation and PLAINVIEW 

HOSPITAL records indicated that the decedent suffered from severe metastatic prostate cancer 

for years, fat which he received months of radiptherapy .. , . Dr. Levine opined that cancer is a 

cotnorbidity in and ofitself that weakened the· decedent's body; thereby raising the risk of 

decubitus development. For example, severe c~cet causes anemia, which reduces the amount of 

oxygen in the bloodstream and leadsto simil!lf issues caused by diabetes-related mictovascular 

disease, such as organ failure. The fact thatthe decedent had tnbe re-,-hospitalizecl at 

PLAINVIEW HOSPITAL on March 21,2018 for severe anemia demonstrated the severity of his 

cancer. Indeed, radiation oncologist Dr. Obedian's final December 2017 note described the 

decedent's September 2017 PET scan as revealing 'innumerable; osseous metastases, which 

showed that cancer had spread. all throughout the· decede11t' s body .... In addition, Dr .. Levine 
! 

explained that radiotherapy inpartic'Ular also c~uses a condition caused radiation dermatitis that 
' 

can damage the skin; cau$e.skin wounds, and delay healing. According, to Dr. Levine, the 

decederif s PLAINVIEW HOSP IT AL imaging ~tudies, which demonstrated rectal wall 
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thickening, bladder wall thickening, perianal inflarnmation,.and proctitis with diarrhea, were 

evidence of lortg.,tenn radiation damag,e. All of these findings were consistent wi.th collateral 

damage from radiotherapy. As such, to the extent that the decedent suffered skin injury dueto his 

radiotherapy regiment, it further increased his likelihood of skin breakdown .... Dr. Levine 

further opined that the decedent's month/years :of malnutrition we_te yet another risk factor 

increasing his breakdown .... [T]he decedenfs malnutrition and probable cachexia were likely 

caused by his advanced metastatic cancer, as his 'innumerable' cancerous growth would have 

absorbed significant amounts of nutrition from;the food he was eating, These issues were 

severely compounded during the March 2018 ELAINVIEWHOSPITAL admission whertthe­

decedent also had dysphagia, or clifficulty swal~owing .... [A]s Dr. Levine opined, malnutrition 

deprives the body of the nutrients it needs to m~in (sic) skin integrity and promote wound 

healing, such as protein .... This combination of severe comorbidities meantthat the decedent 

was a prime candidate for 'skirt failure', whichiis mote commonly known as aterminal/Kennedy 

Terminal Ulcer (KTU). As Dr. Levine stated, Kennedy ulcers are an unavoidable result of the 

general frailty ofthe body's organ systerns (i.e._, skin}as an individual reaches an advanced age. 

The skin can fail, jw;t like any other organ, anddts failure manifests as ulcers. Dr. Levine opined 

thatthese end-of-life ulcers are unavoidable fo~ those predisposed to them, particularly fora 

person of advanced age and poor health, such -as the decedent. His uncontrolled diabetes, severe 

metastatic cancer; malnutrition, andpoor bloodl circulation/pe_rfusion meant that his clevelopment 

of a pressure wound was unavoidable, and its h~al.ing impossible despite the numerous 
; 
', 

aggressive interventions PLAINVIEW HOSPrrAL undertook. Therefore, it is cleat that no 

aspect of PLAINVIEW HOS PIT AL' s care and :treatment caused or contributed to arty of the . . . '. . . . 

decedent's purported injudes .... Finally, accor4ing to Dr. Levine, the decedent's pressure ulcer 

:8 
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did noteven cause his death. The decedent's death certificate, which was drawn by the New 

York State DepartnientofHealth, clearly states thatthe decedent died from an acute myocardial 

infarction ( or heart attack) as a consequence of his atherosclerotic heart disease and 

hypertension .... The other significant conditions contributing to 11.is death identified by the 

examiner were <;l.iabetes, COPD, and prostate cancer with bone metastases .... This is evidence 

that the decedent died due to his other longstanding comorbidities, as described at length above, 

and not because of the subject pressure wound,· ... As such; because the plaintiff will not be able 

to show causation, PLAINVIEW HOSPITAL rj::spectfully submits thatit should be granted 

summary judgment" See Defendant Plainview !Hospital's Affirmation in Support Exhibits C, K, 

L, Mand N; Defendant Plainview Hospital's Expert Affirmation. 
; 

In opposition to the motion, counsel for;plaintiff submits, in p.ertinent part, that, "[t]he 

allegations in this matter as to PLAINVIEW H~SPITAL are that the Hospital departed from 

good and accepted practices in the medical and;nUrsing care, in causing and allowing the 

decedent; GERARD E. McGINNIS to develop pressure ulcers while he was tinder the care of 

hospital personnel, infailing to properly treat pressure ulcers while under the care. ofthe hospital 

physicians and nurses, in failing to adhere to hpspital policies and procedures and general 

principles of accepted care reg~cling the preverj.tion, care and treatment of pressure ulcers, and in 

falsifyingtheir records (1) in documenting that a pressure ulcer that developed dmingadmission 

was present on admission, (2) in altering electronic records and (3} in omitting the presence of a 

pressure ulcer-at.discharge .on the Discharge In~truction ostensibly to avoid (sic)Medicare 
l . . 

penaity in formulations of the third party payrtt~nt rate; It is further claimed that the failure to 

prevent and properly tteat the patient, s · conditioh .caused and .contributed to severe pain and 

suffering from the pressure ulcer and hastened ~is decline and demise .. ; . The Affidavits of 

'9 
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plaintiff's Experts, , . , attest to the proper standard of care andprqvide credible evidence of the 

departures from the standard ofcate by both hospital physicians and nurses, and the departures 

were the competent producing cause of decedent's injuries:/' 

Counsel for plaintiff further a,sserts, iri pertinentpart, that, "[iJn February; 2018, 

GERARD ·E. McGINNIS was an 82 year~old male living with his daughter in Massapequa Park. 

He was ambulatory withoutassistance or use of walking aids and independent in activities of 

daily living .... On February 14, 2018, Mr; McGINNIS sustained a fall at home. At 12:35p.m. 

the Massapequa Fire DepartmentEMS recorde<:f his blood pressure, pulse and respirations and at 

12: 58 p.m. the E.M. T. recorded the results of a ;full body examination, which including· findings 

of 'Normal Skin Assessment' and 'Normal Back Lumbar/Sacral Assessment,' indicating that 
; 

Mr. McGINNIS had no evidence of any pressu~e ulcers .... He was brought by ambulance to 

PLAINVIEW HOSPITAL Emergency Depam11ent for evaluation of a headJaceration. The ED 

Adult Triage Note is times 13:17 or l:17 p.m., ... The ED AdultNUrse Note dated and timed 

2/14/18 21:58 or9:58 p.Ill. indicates thelrttake Assessment of the skin was 'watiti, dry, intact.' 

, . . [T]he ED AdUI t Nurse History which ind,icated under 'Pr~ssute Ulcer' that the original entry 

by Denise Burgin, RN on 2/14/ 18 at 13 :5 2 ( 1 : 52 p.m.) was 'No,' which was changed by 

. Penelope Lowe, RN on 2/14/ l 8 at 19: 53, but this document does not note what it was changed to 

or why it was changed. The witness who testified onbehalfofPLAINVIEW HOSPITAL, Nurse 

S iny Koshy, when asked. about the policy irt. thej hospital with· respect to a m.1rse changing 

.someone else's note, stated under oath; 'No one(s (sic) supposed to change anyone's notes,' 

including a nurse supervisor.~ .. The Emergency Department Provider Note was dated and. timed 

2/14/18 at 17;47 or 5:47 p,m. At thattime, the ERProvider entered the following note: 'Present 

on Admission ~ Press~re Ulcer -No.' ... It is ,Well-established from the medical record that 

10 of 18 
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Mr. McGINNIS did not have any pressure ulcers when he presented to the PLAINVIEW 

HOSPITAL Emergency Department at or about 1: 17 p~m. on 2/14.18 .... At 9:03 a.m. on 2/15, 

Mercy Abraham, R.N .. doc11111ented the presence of Pressure Ulcer#l on the sacrum, 

Unstageable, measuring 3 cm. x 4 cm., present oli admission; Pressure Ulcer #2 on the left 

buttocks, Stage I measming S cm. x 5 cm., present on admission and Pressure Ulcer #3 on the 

right buttocks, Stage I. measuring 5 cm. x 5 cm., present on admission; Despite the·. identification 

of pressure ulcers at this time, there is no docmnehtation of any Pressure Reduction Technique in 

place;, .. At 15:26 (3:26p.m.) on 2/15/18, Glo~aBafu; RN documented the presence of the same 

three pressure ulcers, and also noted they were:an present on admission, This record, ... , further 

contains the notation **Revised** in therightiupper comer of the page. The hospital's witness, 

who holds aMaster's Degree in Nursing Admiinistration and Informatics (I. T./electronic medical 

records) and wa:s.promotedfo Assistant Nurse ~anager in May 2019 was unable to explain the 

meaning of **Revised** or explain the 'Edit History' pertaining to the electronic record .... It .is 

clear from the PLAINVIEW HOSPITAL recotdthatthepressure ulcers developed during the 

time that iv1r. McGINNIS was under the care of personnel, including Physician's Assistants, 

Medical Doctors and Nurses, whether during the time he was in the Emergency Department or 

after he was admitted to telemetry. In fact, defendant does not dispute this, eitherin counsel's 

affirmation or the affidavit of the expert, There is no evidence in the record that:M:r. McGINNIS 

was. afforded a:ny pressure ulcer preventative measures during the time he was in the Emergency 

Department; which. was over 7 :hours, and whidh, .according to plaintiffs experts, was a departure 

from accepted care~ I ttakes only 2 hours for a pressure ulcetto .develop~ as plaintiffs experts 

attest to, which is the rationale for the policy ofturnirtg and positioning patients unable to move 

on their own every 2 hours to prevent presS\lre ~leers .. It is also clear that the a,dmitting orders did 

11 of 18 ----------------···"···· ··············---- .,_ ........ ·········----
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not include any pressure ulcer preventative measures for this patient at. risk in the event the ulcers 

were not yet present, or treatment modalities, which should have been ordered by. the attending 

physician or wound care nurseifthe ulcers were present on admissions." See Plaintiffs 

Affirmation in Opposition Exhibits A-J; Defendant Plainview Hospital's Affirmation in Support 

Exhibits E, G andL. 

Counsel for plaintiff also contends, in p~rtinent part, that, "[c ]ontrary to Dr. Levine.'s 
. . .. 

affinnation which is largely unsubstantiated by the records or the testimony of Nurse Koshy on 

behalf of the hospital, the PLAINVIEW HOSPITAL record does not indicate Mt. McGINNIS 

had any pressure ulcer preventative measures in place either in the Emergency Room or on his 

admission to the floor. Dr. Levine cannot point to any physician orders. for pressure ulcer 

prevention or treatment in.the entire record. In fact, ofthe 24 pages of Dr. Levine's affirmation, 

only 3 paragraphs (16, 17 and 18) are devotedt9 discussion of the admission ofFebruary 14-26, 

2018, which is the admission during which the deplorable medical and nursing care received by 

Mr. McGINNIS ¢aused him to unnecessarily develop numerous·pressure ulcers, resulting in 

severe pain and suffering and leading to a downhill course in his medical condition resulting in 

his untimely demise. Dr. Levine makes no comment on the type of dressings or lack thereof 

applied by nurs.es with no specialty training in '3/0und care. Dr. Levine makes no comment 

regarding the failure of any nurse over the course ofa 12 day admission to report to the attending 

physician or the irttertsivist or any of the multipl;e consulting specialists the presence ofdecubitus 

ulcers in ai1 82-year old diabetic. Dr. Levine orrrits any comment on.the fact that none ofthe 

treating doctors acknowledge irt their notes the fact that the patient has pressure ulcers .... 

Dr. Jeffrey Levine is a specialisfin Wound Care and has written extensively on the subject In 

the 24 pages pf his affirmation, Dt; Levine does; nofdefend the medical management of pressure 
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ulcer prevention and treatment by PLAINVIEW HOSPITAL during the February 14 admission, 

because he cannot. Dr. Levine does not address any of the departures which Nurse Koshy 

testified to in her deposition,. nor does. he offer :any excuse to justify her negligence and that of 

the. other nurses. Dr,· Levine does not state that it was acceptable for Mr. McGINNIS not to be 

seen and evaluated by a Wound Care Nurse orphysician who specializes in wound care during 

this entire admission. Dr, Levine falsely claimed that 'the wourrds continued to heal' as a result 

of pressure ulcer prevention and treatment measures during the course of the hospitalization, 

which ignores the fact that the patient's ulcers progressed from Stage I to Stage III and he 

developed new pressure ulcers during his hospital stay .... " See DefendantPlainview Hospital's 

Affidavit in Support; Defendant Plainview Ho~pital's Affirmation in Support Exhibit G. 

Counsel for plaintiff adds; in pertinent part, that, "[a] nnexed hereto and made a part 

hereof as Exhibit 'A; is the affinnation of plaintiffs expert surgeon attesting to the multiple 

departures in the care and treatment of Mr. McOINNIS, which led to his development of 

pressµre ulcers and his rapid decline in health, ;resulting in severe pain and suffering and 

hastened his demise. Annexed hereto as Exhibit 'B' is the affirmation of a wound care nurse 

setting forth the multiple departures in nursing:care that caused Mr. McGINNIS to• develop 

pressure ulcers, and prevented healing during his hospitalization of'February 14-26, 2018. The 

expertfurther comments on the absence inDr. Levine's affirmation-ofany proof from the 

medical records to substantiate his claim that Mt. McGINNIS had a· 'terminal/Kennedy Terminal 

Ulcer~ .. unavoidable as a result ofthe dying process., Thereis not a single medical notein the 

PLAINVIEW HOSPITAL admission of Febru~ 14 that describes ·Mr. McGINNIS •as.moribund 

or terminal w~th impending death; or in the dyitjg process ...• Dr. Levine carumt and does not 

provide examples from the re9ord to support hi'.s .· statement that 'his development ofa pressure 
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wourtd was unavoidable, and its healing impossible despite the numerous aggressive · 

interventions PLAINVIEW HOSPITAL undertook.'" See Plaintiff's Affirmation in Opposition 

Exhibits A and B; Defendant Plainview Hospital's Affidavit in Support. 

It is well settled that the proponent of a motion for summary judgment must make a 

prim a facie showing of entitlement to judgment as a matter of law by providing sufficient 

evidence to demonstrate the absence·ofmaterialissues offact. See Sillman v. Twentieth 

Century-Fox Film Corp., 3 N.Y.2d 395, 165 N.Y.S.2d 498 (1957); Alvarez v. Prospect Hospital, 

68 N.Y2d320, 508 N.Y.S.2d 923 (1986);Zuckermanv. City o/New York, 49 N.Y2d 557,427 

N. YR2d 595 (1980); Bhatti v, Roche, 140 A.D.2d 660, 528N.Y.S.2d 1020 (2d Dept. 1988). To 

obtain summary judgment, the moving party mpstestablish its claim or defense by tendering 

sufficient evidentiary proof, in admissible form? suffipient to warrant the court, as a matter of 

law; to direct judgmenUn · the movant' s Javor. S,ee Friends of Animals, Inc. v. Associated Fur 

Mfrs.,.lnc., 46N.Y.2d 1065, 416N.Y.S.2d 790{1979). Such evidence may include deposition 

transcripts, as well as other proof annexed to an attorney's affinnation. See CPLR§ 3212 (b); 

Olan v. Farrell Lines Inc., 64 N;Y.2d 1092, 489N.Y.S2d 884(1985). 

Ifa sufficientprimafacie showing is demonstrated, the burden then shifts to the 

non-moving party to come forward with compeient evidence to demonstrate the existence of a 

material issue of fact, the existence of which necessarily precludes the granting of summary 

judgment and necessitates a trial. See Zuckerman v. City of New York, supra. When considering a 

motion for sull1IJ1ary j u,dgment, the function of the court is. not to resolve issues but rather to 

determine..if any such material issues of fact exi~t. See Sillman v. Twentieth C: entu,y~ Fox Film 

·corp., supra. Mete conclusions or unsubstantiated allegations ate fo.sufficierttto raise a triable 

issue: See Gilbert Frank Corp. v. Federaljns. qo., 70N.Y.2d 966, 525N.Y$;Zd 793 (1988). 

i4 
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Further, to grant summary judgment; it:must clearly appear that no material triable issue 

of fact is presented. The burden on the court in deciding this type of motion is not to resolve 

issues of fact or determine matters ofcredibilify, but merely to detenrtine whether stich issues 

exist. See Barr v. Albany County; 50 N.Y.2d 141, 428 N.YS,2d 665 (1980); Daliendo v. 

Johnson, 147 A.D.2dJ12, 543 N.Y.S.2d 987 {2dDept. 1989). ffis the existence of an issue, not 
. . . 

its relative strength that is the critical and controlling consideration. See Barrett v. Jacobs, "255 

N:Y. 520 (193l);Cross v. Cross, 112 A.D.2d 62,491 N.Y.S.2d353 (1 st Dept.1985). The 

evidence should be construed in a light most fayorable to the party moved against. See Weiss v. 

Garfield; 21 A.D.2d 156, 249 N. Y.S .2d 458 (3d Dept. 1964). 

''' In order to establish the liability of a pp.ysician for medical malpractice, a plaintiff must 

prove thatthe physician deviated Cir departed fr9m accepted community standards of practice, 

and that such departure was a proximate cause qfthe plaintiffs injuries,;" Leighv, Kyle, 143 

A.D3d 779, 39N.YS.3d 45 (2d Dept. 2016) quotingStukas v. Streiter, 83 A.D.3d 18, 918 

N.Y.S.2d 176 {2d Dept 2011). 

"A defendant seeking summary judgme!lt in a medical malpractice action bears the initial 

burden of establishing, prima fade~ either that there was no departure from the applicable 

standard of care, ot that any alleged departure did not proximately cause the plaintiff's injuries." 

Michel v. Long Is. Jewish Med Ctr., 125 A.D.3d 945, 5 N.Y.S.3d 162 (2d Dept 2015) lv denied 

26 N.Y.3d 905, 17 N.Y.S.3d 86{2015). See alsq Barrocales v, New York MethodistHosp., 

122 A.D3d 648, 996.N.Y.S,:id 155 (2d Dept. 2014); Berthen v. Bania; 121 A.D.3d 7321 

994 N.Y.S2<l 359 (2d Dept. 2014); Trauring v. :Gendal, 121 A.D,3d 1097, 995 N.Y.S.2d 182 

(2d Dept..2014 ); Stukas v Strejier, supra at 23; (lillespie v. Mew York H()sp. Queens, 96 A.D3d 

901, 947N,Y.~.2d 148 (2d bept .. 201~). Expert;evidence is required when evaluating the 

15 
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"perfonnance of functions that are an integral part of the process ofrendering medical treatment 

.. , to apatient.';D'Eliav. Menorah Home and Hosp.forthe Aged & Infirm, 51 A.D.3d 848,859 

N.Y.S.2d 224 (2dDept. 2008). See also Koster v, Davenport, l42A.D.3d 966, 37N.Y.S;3d 323 

(2d Dept.2016) lv to appeal denied28 N.Y.3d 911, 47N.Y.S.3d227 (2016), Additionally, the 

conclusions reached by the defendant and his or her expert( s). must be supported by evidence in 

the record. See Poter v.Adams, 104 A.D.3d 925,96lN.Y.S2d 556 (2d Dept. 2013). 

''Once a defendant physician has made such a showing, the. burden shifts to the plaintiff 

to demonstrate the existence ofa triable issue of fact, but only as to the elements on which the 

defendant met the prima facie burden.''· Gillespie v. New York Hosp. Queens; 96 A.D.3d901, 

947 N.Y.S.2d 148 (2d Dept. 2012). 

''Establishing proximate cause in tnediqal malpractice cases requires a plaintiff to present 

sufficient medkal evidence from which a reastjnable person might conclude that it was more 

probable than not that the defendW)t's departur~ was a substantialJaptor in>causing the plaintift's 

injury.'; Semel v. Guzman, 84 A.I>.3d 1054, 924 N.Y.S.2d4J4 (2d Dept. 2011) qiting Johnson v. 
. . 

Jamaica Hosp. Med. Ctr;, 21 A.D.3d 881,800 N.Y.S.2d 609 (2dDept.2005); Goldberg v. 

Horowitz,21 A.D.3d 802,71A.D.3d691, 901 N.Y.S2d95 (2dDept. 2010). See also 

Skell~Handv; Lizardi1 ll l A.D.3d 1187, 975 :N;Y.S.2d 514 (2d Dept. 2013). A'plaintiff is not 

·required to eliminate all other possible causes. See Skelly-Hand v. Lizardi, supra at 118 9. "' The 

plaintiffs evidence may be deemed legally sufficient even if [her] expert cannot quantify the 

extent to which the defendant's act or omissio11: decreased the plaintiffs chance. of a better 

outcome or increased I the] injury, a:sJortg as e'1idence is presented from. which thej uty may infer . 

that the defendEU1t~s conduct diminished the pl"1ntiffs chance of a be1:t~r oµtcome or increased 

[the] 1njury. ,,, Alic,m v. Ligouri, 54. A.D.3d 784, 864N.Y.S.2d 462 (2d Dept. 2008) quoting 
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Flaherty v. Fromberg, 46 A.D.3d 743, 849N.YiS.2d 278 (2d Dept. 2007) citing Barbuto v. 

Winthrop Univ. Hosp., 305 A.D.2d 623, 760N,Y.S.2d 199 (2d Dept.2003); Wongv. Tang, 

2 A.D.3d840, 769 N.Y.S.2d 381 (2d Dept. 2003);Jump V; Facel[e, 275A.D.2d 345, 712 

N.Y.S.2d 162 (2d Dept. 2000)1v denied 95 N.Y.2d 931, 721 N.Y.S.2d 607(2000) lv denied98 

N.Y.2d 612, 749N.Y.S.2d 3 (2002). 

Summary judgment is not appropriate in a medical malpractice action where the parties 

adduce conflictingmedical opinions. See Romanov. Persky, 117 A.D,3d 814,985 N.Y:S2d 633 

(2d Dept. 2014); Shehebar v. BoroParkObstetrics & Gynecology, P.C,, 106 A.D.3d715, 964 

N.Y.S.2d 239 (2dDept. '.2013); Poter v. Adams,' 104 A.D.3d 925,961 N.Y.S.2d556(2dDept. 

2013); Hayden v. Gordon, 91 A.D.3d 819; 937 N. Y .S.2d 299 (2d Dept. 2012); Wexelbaum v. 

Jean, 80A.D.3d 756., 915 N.Y.S.2d 161 (2d Dept, 2011); McKenzie v. Clarke, 77 A.D.3d 637, 

908 N.Y.S.2d 370 (2d Dept. 2010); Rocav. Perri, 51 A.D.3d757, 859N.Y.S.2d 203 (2d Dept. 

2008); Graham v, Mitchell,37 A;D;3d408, 829N.Y.S.2d 628 (2d Dept. 2007); Feinbetgv. Feit, 

23 A.D.3d517, 806N.Y.S.2d 661 (2d Dept. 2005). ''Such conflicting expert opinions wiHra.ise 

credibility issues which can only be resolved by; a jury." DiGeronimo v. Fuchs, IO 1 A.D.3d 933, 

957N.Y.S.2d 167 (2d Dept. 2012). 

The Court notes that there are opposing ppinions of defendant Plainview Hospital's 

medical expert and plaintiff's medical experts concerning the allegations of medical malpractice. 

The Court, therefore, finds that summary judgfli:ent is not appropriate in the instant matter with 

respect to plaintiffs medical malpractice claim$. The Court further finds that there ate genuine . . . . 

issues of fact as to plairitiff' s allegations of falsi)fying medical records .. 

·it 
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Therefore, based upon the above, defendant Plainview Hospital's motion, pursuant to 

CPLR § 3212, for art ordergranting summary judgment dismissing plaintiffs Verified 

Complaint as against it, severing it from this a~tion and deleting it from the caption; is hereby 

DENIED. 

·This constitutes the Decision and Orclet of this Court. 

Dated: Mineola, New York 
November 9, 2020 

ENT~ 

:ENTERED 
Nov 12 2020 

NASSAU COUNTY 
COUNTY CLERK'S OFFICE 
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