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SUPREME COURT: STATE OF NEW YORK 
COUNTY OF ROCKLAND 
HON, ROBERT M. BERLINER,.J.S.C. 

---- ·-- .. -----· ----- ·------------ ·. - ·-------------·----- X 

PATRICIA LANE, 
Plaintiff: 

-against-

GBR ONE CROSFIELD LIMITED LJABILITY 
COMPANYand GIBRALTARMANAGEMENT 
CO., INC., 

Defendants. 
-- .-----------. ------------------- ... --------- . - . ---------x 

To commencethe statutory 
time period fot appeals as of 
right (CPL R 5513 [a]), you 
are advised to serve a copy 
of this order, with notice of 
entry, upon all parties. 

DECISION AND ORDER 

Index No.: 032052/2017 

Motion Sequence #001 

The following papers, number 1 to 4, were read in connection with Defendants' motion seeking 

summary judgment as to lfabilitypursuant to CPLR §3212: 

Notice of Motion/ Affirmation in Suppmi/Exhibits(A-F} ........................ , ............. 1-2 
Affirmation in Opposition/Exhibits(A-F) ........... ; ............................... , ............. 3 
Rep.ly Affi,rmation ......................... , .................... ·.• .......... , ................... , .... , ............ 4· 

Upon the foregoing papers, it is ORDERED thatthis motion is disposed of as follows: 

Plaintiff commenced this action to recover for personal injuries she sustained when she 

allegedly slipped and fell on pooled rainwater in the entryway of 1 Crossfield Avenue in West 

Nyack, New York (hereinafter "the building") at approximately 8:50 a.m. on September 10, 2015. 

On this day, Plaintiff had a scheduled appointment at her doctor's office at the building. Plaintiff 

was entering the premises from theparkinglotwhen she claims that her leftfoot slipped on pooled 

rainwater in the vestibule/foyer ofthe building, cai.tsing her to fall forward into another sefofglass 

entty doors. Plaintiff sustained injuries to the left side of her body, including her face, neck, back 

and shoulder. 

Defendants rtow move for summary judgment on the issue of liability based. upon their 

assertion that they neithercreated the alleged dangerous condition nor had, actual or constructive 

notice of such condition. In sum, bef~ndants coi1tend that there was rto pooled water in the 

vestibul c of the building ahd therefore ri.o dangei·ous condition that th~y created or could have had 

:notice of. In support the:reof, Defendants·· direct the CQurt' s. attention to· Plaintif Ps May 31, 2018 · 

Examinatfoi1 Before Trial transcript in which she. testified that it was i"aining moderately· on the 
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September 10, 2015 incident date, she used an umbrella to keep herself dry on her way into the 

building and was wearing backless slip-on sandals with approximately two-inch high heels that 

she had worn on only 011e or two prior occasions that season .. Plaintiff stated that neither the inside 

. of her shoes nor her feet were wet after she fell. 

Defendants also reference pertinent portions of the deposition of Joseph Dell'Atmo, 

Gibraltar Management's facility manager for the building. Joseph Dell'Anno testified at his 

August 20, 2018 examination before trial that he has worked at the building for 18 years and 

Plaintiff's incident was the. first he has known about during this time period. Mr. Dell'Armo 

outlined his daily responsibilities and .1'outine; which include, as pertinent herein, placing caution 

signs and additional rugs in the foyer in the event of rain or snow. He testified that he placed four 

by ten rugs with rubber backing between the two sets of double doors at the building on the date 

of Plaintiffs incident, as was his practice during wet weather. He acknowledged that the foyer 

floor is granite and gets slippery when wet, necessitating the placement of the rugs approximately 

three inches from the inside edge ofthe saddle of the exterior doors. Mr. Dell' Armo also stated 

that Plaintiff told him and that she tripped over the saddle/threshold underneath the left exterior 

doors and pointedtn:same when questioned by him after her fa IL When asked if he needed to mop 

the area of the foyer where Plaintiff fell, Mr. Dell' armo stated that he did not have to because that 

area was: hot wet. Defendants also offered the surveillance video depicting Plain~ff':S fall on 

September 10, 2015 in connection with the ii1stant application. lri sum, Defendant's argue that 

Plaintiffs fall was attributable to her inattention and poor choice of footwear under the 

circumstances rather than a dangerous condition for which they can be held legally liable. 

In opposition,: Plaintiff offer:S the affirmation of her counsel, who argues that Mr. 

Dell'Anno's EBT testimony establishes thatDefendantswcreawarethat the granite tiles become 

slippery when wet; thereby putting them Ori notice of a dangerous recurring condition that they 

failed to sufficiently address on the date of Plaintiffs fall. Plaintiff also questions the unavailability 

of video surveillance footage from 7:00-8:45 a;m. on September 10,2015, which Mr. DeU'Armo 

testltied depicted approximately 20. individuals entering the. building thtoug_h the Saine doors 

without incident In addition, Plairiti ff s counsel points qut his. client that be licvcd there. was. an 

approximate. 12 in9h. gap between the saddle/threshold of ·the exterior door and the rug in the 

vestibule/foyer and that is where her left. foot. slipped. 
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Jn reply, D.efcnclants maintain that Mr. DelrAnno's testimony ,does not establish a 

dangerous reoccurring condition occasioned by wet granite tiles, but rather additional precautions 

taken to Safeguard individuals artd keep the building safe for patrons and tenants .. 

"'As we have stated frequently, the proponent ofasummary judgment motionmustmake a 

pritna facie showing of entitlement to judgment as a matter of law, tendering sufficient evidence 

t9 demonstrate the absence ·of any material issues of facL Failure to make such prim a facie showing 

requires a denial of the motion, regardless of the sufficiency of the opposing papers. Once this 

showing has been made, however, the burden shifts to the party opp.osing the motion for summary 

judgment to produce evidentiary proofin admissible form sufficient to establish the existence of 

material issues of fact which require a trial of the action." AlvarezvPrr.).specl HmqJ,, 68 NY2d 320, 

324[1986] [internal citations-·omitted]. "Thus, a def~ndant who moves for summary judgment in a 

slip-and:.fa]I case has the initial burden ofmaking a prima facie showing that it neither created the 

hazardous condition nor had actual or constructive notice ofits existence for a sufficient length of 

time to discover and remedy it. A defendant has constrnctive notice of a defect when.it is visible 

and apparetit, and has existed for a sufficient length of time before the accidentthat it could have 

been discovered and corrected. To meet its initial burden on the issue of lack of constructive notice, 

a defendant mustoffer some evidence as to. \vhen thearea ih question was last cleaned or inspected 

relative- to the time when the plaintiff fell." Feola v City o/New York; 102 AD3d 827, 827-28 {2d 

Dept20l3]. 

"Where. the moving party has -established prima facie that it is entitled to summary 

judgment, the party opposing the motion must demonstrate the existence of a factual issue 

requiring a trial of the action by admissible evidence, not mere coqjecture; suspicion, or 

speculation" Fotiatis v Cambridge Hall Tenant~· Corp., 70 AD3d 631, 632 [2d Dept 2010]; see 

Zuckerman v. City of New York 49 NY2d 557 [ 1980]: 

Here, the Court finds that Defendants have tendered sufficient evidence denmnstrating that 

they neither cre.ated the dangerous. condition of pooled water .inside the exterior doors of the 

building nor had actuai or constructive notice of s.uch poo ied · water. The Court fm·ther finds. that 

Plaintiff's opposition papers; consisting. solely of an affi i"mation from her co uns~l and refe:renccs 

to deposition transcdpts, fails to raise a triable issue of material fact requiring a trial. Plaintiffs 

theory ofpooled water fa belied by her account to Mr. Dell' Ai'mo shortly after her alleged fall; the 
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video footage and the circumstances surrounding her fall gleaned from her deposition and that of 

Mr. Dell' Anno. 

Based upon the foregoing, it is 

ORDERED that Defendants; motion for summary judgment on the issue of liability is 

hereby granted and Plaintiff's complaint is dismissed. 

The foregoing constitutes the Decision ancl Order of the Court. 

Dated: New City, New York 
April 16, 2020 

To: 

Counsel of Record via NYSCEF 

4 

ENTER 

tM rn-16~ 
HON. ROBERT M. BERLINER, J.S.C. 
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