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SHQRTFQRMORDER INPEX No. 618370/2017 
CAL No, 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 10 - SUFFOLK COUNTY 

PRESENT: 
Hon. _ ___..J=O=S=E'°-'PH~A=· --=S.....,A=N...,.T'""'O=RE=· =L=L"'-I _ 

Justice of the S uprertte Court 

--... ------. ----- ... --- . ----------- ·----------------. --- . ·--------X 

KATHLEEN MCCLOAT, 

Plaintiff, 

-against-

SCCCONSTRUCTION MANAGEMENT 
GROUP d/b/a SCHOOL CONSTRUCTION 
CONSULTANTS,.PALACEELECTRICAL 
CONTRACTORS, INC., RENU 
CONTRACTING &RESTORATION, INC.; 
and HIRSCH & CO.~ LLC, 

Defendants. 

.-----·. --· -- ·---------· - ·--------------· _____________ n ___ ·---- X 

MOTIONDATE 8;.23-19 
SUBMITDATE 6-18-2020 
Mot. Seq. # 04 - MD 
Mot. Seq. # 05- MD 

SALENGER, SACK, KIMMEL & BAVARO.; 
LLP 
Atf)lsfor Plaintiff 
180 FROEHLICH FARM BLVD 
WOODBURY, NY 11797 . 

L' ABBATE BALKAN ·tOLAVITA & . ,. . ' . . . . .. . 

CONTINI, LLP 
Attys.forDefendant sec Construction 
1001 FRANKLIN AVE 
GARDEN CITY, NY 11530 . . . . 

JOHN C. LEDDY, ESQ. 
Attys, for Defendant Hirsch & Co. 
150EAST42N°ST 
NEW YORK, NY 10017 

LW OFFICES OF KEVIN P; WESTERMAN 
A ttys.for Defendant Pa/ace Electrical 
99OSTEWART AVE, STE 400 
GARDEN CITY, NY 11530 

KENNEDY CMK, LLP 
Attys.fot DefendantRENU Contracting 
570 LEXINGTON AVE, grn FLOOR . 
NEW YORK; NY 10022 

Upon the following papers numbered I to _jL read on this .motion for sumrtui.ry judgment·; Notice of Motion/ 
.Order to Show Cause andsi.ipponing papers 1 -13 (#04)-& 41-51 {#05) ;Noti-ce ofCiossMotion .tmd sttppodhigpapcis_. 
=:;, Aitswering Affidavits and supporting papers l4 - 16 & 17 -32 (#04 ), 52 - 67 & 68 - 71 (#05) ; Replying Affidavits · 
and supporling paj,~rs 33 ~ 40 (#04) & 72 - 82 (#05) ; Oti~e, _, ~nd afl:e1. hem iu.g eou1JSel iii support and opposed to. the. 
motion) it· i~, · ·. 

Defendant, Hirsch & Co~ LLC, hereinafterreferred to a~ "Hit.sch", moves for ahordei;.g:ra:pting 
summary Judgment dismissing all claims and cross claiins against it. Defendant, Renu Contracting 

·-········-············-· ···-··· ··················································--·····---------------------··············-·--·-"··········----·····-·-·················· ...... . [* 1]
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& Restoration, Inc., hereinafter referred to as "Renu", separately moves for art o_rder granting snnunary 
judgment dismissing all claims and cross claims against it. The plaintiff opposes both motions arguing 
that the motions are premature because discovery has notheen completed and that questions of fact 
remain as to the . exact location where work was being done by these defendants. Defendant SCC · 
Construction Management Group d/b/aSchool Construction Consultants~ hereinafter referred to as 
"SCC", filed opposition to bothmotions arguing that the motions are premature because they were 
made priotto meaningful discovery being exchanged; ·· 

The plaintiff seeks the recovery of damages fot personal injuries allegedly sustained as a result 
of an accident on April 11, 2016 when a "dangerous wooden object" fell on her head while she was 

. at work at Wellington C. Mepham High School located at 240 I Camp Avenue, Bellrtiore, NewY ork. 
"At approximately 11 :50 am while Plaintiff was having lunch with her colleagues; a wooden object 
sharply fell on the Plaintiffs head due to construction work being performed by defendants.'' The 
plaintiffdainis that while she was sitting in the guidance office the object fell due to ongoing 
construction within the bathrooms adjacent to the guidance office. SCC claims that meaningful 
discovery has not been exchanged thl:lt is in the possession of the movingdefendants and is necessary 
to the defense of this action. .· 

CPLR §3212(b) states that a motion for summary judgment "shallbe supported by affidavit, 
by a copy of the pleadings and by other available proof, such as depositions and written admission." 
If an attorney lacks personal knowledge of the events giving rise to the cause of action or defense, his 
ancillary affidavit, repeating the allegations or the pleadings, without setting forth evidentiary facts, 
c;annot support or defeat a motionhy summary judgment ( Olan v. Farrell Lines, Inc;, l 05 AD 2d 653, 
481 NYS 2d 370 ( I st Dept, 1984; affd 64 NY 2d 109'.2, 489 NYS2d 884(1985); Spearman v.Times 
Square Stores Corp., 96 AD 2d 552, 465 NYS 2d23 0 (2nd Dept., 19 8 3); Weinstein-Korn-Miller, New 
York CivilPractice Sec. 3212.09)). · 

The proponent of a suinmary judgment rrtotionmustmake a primafacie showing of entitlement 
to judgment as a matter of law, tendering sufficient evidence to eliminate any material issues of fact 
from the case (Friends of Animals v Associated Fur Mfrs., 46 NY2d 1065, 416 NYS2d 790 [1979]). 
To grantsummaryjudgmentit must clearly appear that no material and triableissue of fact is presented 
(Sillman v Twentieth Century-FoxFilmCorporat,on,3NY2d395, 165NYS2d498 [i957]}. Once 
such proof has been: offered; the butden: then shifts to the opposing party, who, in order to defeat the 
motion for sum111ary judgment, must pro ff er evidence. in admissible fotm .... artd :must "show facts 
sufficient to require a trial of arty issue of fact" CPLR3212 [b]; Gilbert Frank Corp. v Federal 
Insurance Co., 70 NY2d 966,525 NYS2d 793, 520 NE2d512 [1988]; Zuckerman v City of New 
York, 49 NY2d557, 427 NYS2d 595 [ 1980]). The opposing party must assemble, lay bare artdteveal 
his proof in order to establish that the matters set forth in his pleadings are · real and capable of being 
established, ( Castro v Liberty Bus Co., 79 AD2d 1014, 43 5 NYS2d 340 [2dDept 1981 ]). Furthermore, 
the·evidencesubmitt:edin connection with a motion for summary judgmentshouldbe viewed in the 
light most favorable to the party opposing the motion (Robinson v Strong Memorial Hospital, 98 
AD2d 976,470 NYS2d239 [4thDept 1983]). 
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On a motion for sllii1inary judgment the court is not to determine credibility; but whether there 
exists a factual issue ( see S . .Z Cape/in Assod(!tes v Globe Mfg~ Corp., 34 NY2d 33 8, 3 5 7 NYS2d 478, 
313 NE2d 776 [1974]). However, the court must also determine whether the factualissues presented 
are genuine or unsubstantiated (Prun(v v Ke/tie's Bum Steer, 163 AD2d 595, 559 NYS2d 3 54 [2d 
Dept1990]). Tf the issue claimed to exist is not genuine but is feigned and there is nothing to be tried, 
then summary judgment should be granted (Prunty v Ke/tie's Bum Steer, supra, citing Glick & 
Dol/eck v Tri-Pac Export Corp., 22 NY2d 439, ·293 NYS2d 93, 239 NE2d 725 [1968]; Columbus 
Trust Co. v Campolo; 110 AD2d 616, 487 NYS2d 105 [2d Dept 1985],affd, 66 NY,2d 701, 496 
NYS2d 425, 487 NE2d 282). 

In Colombini v·Westchester CountyHealthcare Corp., 24 AD3d 712, 715 [2d Dept2005], 
the Court held that 

Summary judgment should be denied as prematutewhere,as here, the party 
opposing the motion has not had an adequate opportunity to conduct 
discovery(see CPLR 3212 [fJ; Ross v Curtis-PalmerHydro-eElec. Co., 81 
NY2d 494, 506, 618 NE2d 82, 601 NYS2d 49 [1993]; OK Petroleum 
D4trih. Corp. v Nassau/Suffolk Fuel Oil Corp., 17 AD3d 551, 793 
NYS2d 152 [2005]; Mazzola v Kelly, 291 AD2d 535, 738 NYS2d 246 
[2002]). 

The Court in.Gardner v Cason, Inc.; 82 AD3d 930,931-932 [2d Dept2011],held 

It was premature to award surnrn:ary judgment at this stage of the case; 
"This is especially so where the opposing party has not had a reasonable 
opportunity for disclosure prior to the making of the.motion" (Baron v 
Incorporated Vil. of Freeport, 143 AD2d 792, 793, 533 NYS2d 143 
[1988]}. The plaintiff and the defendant Gturnbly submitted; am.orig other 
things, affidavits contai11ing discrepancies pertaining to the circumstances 
of the accident, including as to the decedent's culpability. Furthermore, no 
depositions have been conducted, including any depositions of key 
eyewitnesses identified in·the police accident report. Accordingly, the 
Supreme Court should have denied the· plaintiffs ·motion for summary· 
judgment on the issue.ofHabiiity with leave fo renew after the completion 
of discovery (see Gru¢nfeld v Ciiy of New Rochi!.lle, 72 AD3d 1025,• 900 
NYS2d 144 [2010]; Aurora LoanServs~, LlCvLaMattina & Assoc., 
Inc., 59 AD3d 578, 872 NYS2d 724 [2009]; Martinez vAshley Apt$. Co., 
LLC, 44. AD3d 830, .842 N)'S2d .918 [2007]; Tyme v C,ityofNe1v .York, 22 · 
AD3d571, 801 NYS2d 744 [2005]; see generally CPLR 3212 [fJ). 

-----------------------------------·-.. ······-··-.. --······"··-·· [* 3]
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Based upon areviewof the motion papers the Court concludes that the plailltiff Ethd SCC have 
n9t had ~ adequate opportunity to conduct discovery into issues within the knowledge of defendants 
Hirsch--ari.d Renu as to the whether ·t4ey were perf9rming work in the area where the.-plaintiff was 
sittingwhen the wooden object fell. Thus the motions for summary judgment ate denied wi~hleave 
to renew-after the completton of discovery; and -it-is· further 

ORDERED thata compliance conferenceis scheduled for Augtist 13, 2020. All attorneys shall 
appear on August 13, 2020 atl2":00 p.Di. for a telephone confetertce . .-as.pru.tof.the aboye-refe_reilced 
action .. Attorneys-appearing must have ·knowledge of the case ~cl" be authori'.zed to discuss .detaiis 
regarding this action. A failure to appear may result in the matter being dismi~sed or a default being 
granted_. :i>Iease call in .at the above referenced· .date and time to .(347)- 37R-4143·, access code 
969774992#: 

The forego.ing constitute.s the decision and Order of the Court~ _;,_----
Dated: ._July 6; 2020 

A. SANTORELLI 
J.S.C. 

-------------------------~·--•···-•-•·"""''········''····· ..... . [* 4]


