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The plaintiff commenced this action to reco er damage for per anal injurie that h 
al legedl sustained in a motor ehicle accident that occurred on a 22. 2017 near the 
inters ction of Peconic enu and Y Rout 25 in Ri rhead. aunty of uffolk. tate of 

e York. The defendant mo e thi urt for umma1 judgment di mis ing the complaint on 
the ground that the plaintiff did not u tain a eriou injury ithin the meaning of In uranc La 

5102(d) a a re ult of the ubject accident. Thi Court grant the d fi ndant · motion . 

B D 

alleged on May 22, 2017, at approx imat I 11 :00 pm. the vehicle operated by 
defendant nthony ecchio came into contact v ith the ehicle op rated b plain ti ff Holland 
near the int r ection of Peconic A enu and Y Route 25. D fi ndant ecchio op rated that 

ehicle hile emplo ed b the ehicle· o ner, d fendant To n of outhampton . 
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Plain ti ff commenced this action by filing a summons and complaint on December 6, 
2017, seeking money damages for the serious injuries she claimed she sustained in the accident. 
The defendants' joined issue on January 22, 2018. 

Plaintiff's Verified Bill of Particulars lists her injuries as traumatic disc injury including 
herniation and bulge of multiple discs, bursitis or the left hip and sprain/strain nfthe lmnbar 
spine. Plaintiff specifically alleges this caused a significant limitation in the use of a body 
function, a permanent consequential limitation of use of a body function and that she was 
prevented from performing substantially all of her usual and customary da1ly activities for 90 of 
the first 180 days following the accident (90/180 claim). 

DISCUSSION 

A. CPLR § 3212 

This Court recognizes that summary judgment is a drastic remedy and as such should 
only be granted in the limited circumstances where there are no triable issue of fact (Andre v. 
Pomeroy, 35 >JY2d 361 ! l 974]). Pursuant to CPLR ~ 3212, when moving for summary 
judgment, a party must establish that the cause of the action or the defense ·'sulficiently ! I 
wanant[s] the courts" directing judgment as a matter of law (Zuckerman v. Ci(r of New York, 
49 NY2d 557, 562 [1980]). To oppose a motion for summary judgment, a party must show the 
existence of a triable issue of fact (Jr/.). Evidence J?resented on a motion for summary judgment 
must be scrutinized in the light most favorable to the party opposing the motion, herein the 
plaintiff (Makaj v. A1etropolitan Tramportation Authority, 18 AD3d 625 [2d Dept 2005]). 

In support of their motion, defendants submit a copy of the pleadings, plaintiffs entire 
deposition transcript, and the affirmed reports of Dr. Reiser and Dr. Ordway. 

B. Insurance Law § 5102( d) 

Under Insurance Law§ 5102(d), serious injury is defined as "a personal injury which 
results in death; dismcmbcm1ent; signi Ii cant disfigurement; a fracture; Joss of a fetus; permanent 
loss of use of a body organ, member, function or system; permanent consequential limitation of 
use of a body function or system; significant limitation of use of a body function or system; or a 
medically determined injury or impairment of a non-permanent nature which prevents the injured 
person from performing substantially all of the material acts which constitute such a person's 
usual and customary daily activities for not less than ninety days during the one hundred eighty 
days immediately following the occurrence of the injury or impairment.'' 

The defendant has the initial burden of making a prima facie showing, through admissible 
cvidcncc 1 that the plaintiff did not sustain c1 serious injury \vithin the meaning of Insurance Law ~ 
5102(d) (Gaddy V, h)'1er, 79 NY2cl 955 fl 992 ]). A defendant who relics on the findmgs of their 
own witnesses in support of a motion for summary judgment based on the lack of serious injury 
must submit evidence in an admissible form such as affidavits or affirmations (Pagano v. 
Klngshury1 182 AD2d 268 [2d Dept 1992]). A defendant can submit the plaintiff's deposition 
testimony and the affirmed medical reports of the defendant's own examining physician in order 
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to satisfy the burden of establishing a prima facie case that the plaintiff did not sustain a serious 
injury (Moore v. Edison, 25 AD3d 672 [2d Dept 2006]). Once the defendant has made a prima 
fa.cie showing, the burden then shifts to the plaintiff to produce sufficient admissible evidence 
that her injuries satisfied the meaning of serious injury, to defeat the defendant's motion (see 
Gaddy v. Eyler, supra). 

In order to recover under the permanent consequential loss category, the limi talion of use 
or function needs to be significant or consequential as it relates to medical significance and 
involves a comparative determination of the degree or qualitative nature of an injury based on 
the normal function, purpose and use of a body part (Du/el v Green, 84 I\ Y2d 795, 798 [ 1995]). 
A minor, mild, or slight limitation of use cannot satisfy the meaning of serious injury as defined 
by § 5102( d) (Licari v. Elliott, 57 NY2d 23 0 LI 982]). To satisfy the definition of serious injury 
under the 90/180 category a plaintiff must provide competent medical evidence to support their 
claim that they sustained a medically determined injury of a non-permanent nature which 
prevented them from performing their usual and customer activities for no less than 90 out of the 
180 days following the subject accident (Sainte-Aime v. Suwai Ho, 274 AD2d 569 [2d Dept 
2000]). 

Defendants, by submitting an affirmed report from their examining physicians and 
through the use of the plaintiffs deposition testimony, have established a prima facie case that 
plaintiff did not sustain a serious injury under any of the categories claimed in her Bill of 
Particulars (see Toure v. Avis Rent A Car Sys., 98 i\Y2d 345 l2002]); Gaddy v. Eyler, supra). 
At defendants' request Dr. Ordway examined the plaintiff on february 27, 2019. The doctor 
states the objective means by which he measured plaintiffs range of motion and sets the 
standard for normal values as stated in the A.M.A "Guides to the Evaluation of Permanent 
impairment". fifth edition and Reickr's "The Orthopedic Exam'', second edition. The doctor 
pl1ysically examined the plaintiff and found plaintiffs subjective range of motion of the cl'rvical 
spine was not accompanied by spasms, swelling, atrophy or sensorial defects. The report further 
noted the thoracic spine has a normal range of motion with no signs of tenderness or swelling. 
Dr. Ordway found that the lumbar spine revealed no findings of spasm to confirm plaintilTs 
subjective symptomatology. Complaints of shoulder pain were secondary to a prior fracture. 
Claimant had x-rays and MRls perfrmncd as a result of the subject accident but no resulting 
surgery. The plaintiff had nvo previous accidents including being hit by a car as a pedestrian that 
resulted in injuries. The doctor upon examination of the hip, back and shoulder found no positive 
objective findings despite plaintiffs subjective coff1plaint of pain. He concluded that the 
plaintiff had resolved the hip, cervical, thoracic and lumbar spine and right shoulder. He rurther 
concluded that the plaintiff does not have any applicable orthopedic disability, permanency or 
limitations noted upon her examination. 

1\ neurological examination was conducted on l\farch 15, 2019 hy Dr. Reiser at the 
defendants' request. Based upon the medical records and examination findings, Dr. Reiser 
affirmed that the plaintiff had not objective ongoing neurological disorder caused by the subject 
accident despite subjective complaints. After review of the plaintirf"s rvtRis Dr. Reiser 
concluded there was no ongoing symptom or neurological finding to suggest radiculopathy or 
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myelopathy at any spinal Jcycl despite herniations and neural impingement. The doctor 

concluded that the neurological examination was normal and had no objective evidence or an 
ongoing neurological disorder casually related to the subject accident. 

The plaintiff testified that she was able to go back to \vork on a lull-time basis 
approximately five \Veeks after the accident where she is a teuching assistant at a group home. 
Plaintiff further testified that Total Rehab \Vas ready to send her back to \vork four days after the 
subject accident. Upon returning to \Vork she s\vitches shifts because there \Vas too much down 

time essentially requesting more difficulty duty Jes pile lhc subjccti ve complaints of pain. This 
includes standing to cook and assist elderly resident \\ith showers and medical appointments. 

Also or 11()le is that in acl'.ordance with the plaintiffs testimony no air hags deployed as ,1 

result of the impact. The plaintiff tcstiricd that she was ,issisted out of the car and presented at 
Peconic Bay i\1edical Center where she was diagnosed with a muscle strain and told to attend 
physical therapy. She did not return to the hospital hut began attending physical therapy which 
cleared her to return to work. Plaintiff has attended treatment at seyeral different physical 
therapy facilities where treatment includes heat packs and stretching but discontinued treatment 
in \fan:h of 2018. 

The plaintiffs continued subjective complaints of pain in her neck, back and hip resulted 
in her inability to lift. Her inability to lift hinders her ability to vacuum and do laundry but did 
not prevent her from performing such household functions. These houshold activities are not the 
"usuar' and '·customary'' acts lhc legislature had in mind \vhen tt enacted lnsurancc Law~ 
5102(d). A plaintiffs allegation of curtailment of recreation and household activities and an 
inability to lift heavy packages is generally insu!Ticienl to demonstrate that he or she ,vas 
prevented from performing substantially all of her customary daily activities Cor not less than 90 
days during the 180 days immediately following the accident (Omar v. Goodman, 295 AD2d 
413 l2d Dept.. 2002]; Lauretta v. County of Suffolk. 273 i\D2d 204 [2d Dept, 2000]). 

i\ otably, plaintiffs deposition testimony is devoid or any mention or an inabi 1 ity to 
perform her daily activities. Accordingly. the defendants have established through the 
presentation of the plaintiffs own testimony that she did not sustain a medically determined 
injury or impairment of cl non-permanent nature which pre\ ented him from performing 
suhstantially al[ or the material acts constituting plaintiffs usual and customary daily activities 
for not less than 90 days during tlle 180 days immediately following the occurrence (90.:'180 
claim) (Kuperherg v. Mo11talhano. AD3d 903 [2d Dept l 01: Sanchez,,. 1Yilliamsburg 
Volunteer of Jlatzolali, Inc., 48 AD3d 664 [2d Dept 2008]). 

Based on the affirmed report from Ors. Reiser and Ordway and plaintiffs deposition 
testimony, defendants have established, prima facie, that plaintiff did not sustain a serious injury 
as defined by § 5102( d) under the permanent consequential limitation, significant limitation. or 
90/180 categories of injury alleged in the Bill of Particulars (see Curry v. Velez, 243 AD2d 442 
[2d Dept 1997]). 

Once defendants establish their prima facie case, the burden shifts to the plaintiff to come 
forward with evidence in admissible form to raise a triable issue of fact as to whether she 
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sustained a serious injury as defined hy ~ 5102(d) (see Gaddy v. Eyler. supra). Unless an 
acceptable excuse for failure to comply is furnished, lindings ot' a medical witni.:ss must be in the 
form of affidavits or affirmations to be admissible. which the plaintiff has met and therei'ore this 
Court considers Dr. Chughtai's affidavit and anne:-;ed reports (see Pagano v. Kingshw}', supra). 

While a plaintiff should not he punished Cor failing to seek out a doctor \\ho knows hov,· to create 
a record for litigation immediately after bclng injured. a conlemporarn,;ous medical report i-, 
important for proving causation (see Perl v. Melter. 18 NY3d 208 l201 l I). doctor's 
anidavit submitted by the plaintiff docs not adequately addn:ss causation. Dr. Chughtai docs not 
address the detailed pre-existing medical history of the plaintiff and failed to compare post and 

pre-accident x-rnys and \ 11RJs to sec if the injuries remained unchanged. Also, Chughtai docs 
not opine that the accident is a ··substantial factor .. in causing the plaintiffs injuries, and :1-trther 
foils to specifically causally relate the subject accident and eliminate plaintiffs pre-existing 
conditions as a factor orplaintifrs present complaints. 

Dr. Chughtai uses the normal range of motion from various studies. Notablv. the 
treatment reports contain no recommendation from any medical pn1\ ider to refrain from 
engaging in any activities at all. Dr. Chughtai states, -·ls]he may continue to work as tolernted." 

Bulging or hcrni8ted discs must be accompanied hy objective medical evidence of the 
alleged physical limitations resulting from the disc injury and their duration in order to supp011 a 
claim of serious injury (see Pomme/ls v. Perez, 4 NY3d 566 [2005]; Yakubov v. CG Trans 
Corp., 30 AD3d 509 [2d Dept 2006]; Kearse v. NYC TransitAutlt .. 16 AD3d 4512d Dept 
20051: Diaz v. Turner, 306 AD2d 241 [2d Dept 2003 J). The doctor's affidavit submitted by 
plaintiff makes out no objective medical evidence addressing any physical limitations resulting 
from the alleged aggravation or exacerbation of the previously existing herniations. \Vi th out 
objective medical evidence or the plaintiffs limitations, the mere existence of herniated discs 
c:annot support her serious injury claim (see Pomme/ls v. Perez. supro). 

\Vhcrc a plaintiff alleging serious injury has preexisting conditions. the pbintiff must 
address or contest the existence of such conditions and the role they played in the alleged injury 
(see Alvarez 1·. )VYLL lfgmt. Ltd .. 120 AD3d 1043 [1st Dept 2014]). The affirmed medical 

report submitted by the defendants states the plaintiff had preexisting conditions secondary to 
previous motor vehicle accidents. Dr. Clrnghtai's affidavit submitted by the plaintiff docs not 
acknovdedgc the plaintiffs preexisting conditions, and therefore it fails to address how the 
preexisting c:ondition l'.ould have affected the plaintiffs alleged injuries. As such. plaintiffs 
evidence is insufficient t,) shP\\ a triahlc ,)/' fact and therefore summary judgment is pmper (see 

Camilo ••· Villa Livery Corp .. 118 AD3d 586 [1st Dept 2014]). 

CONCLUSION 

The defendants made a prima facie showing that the plaintiff did not sustain a serious 
injury under Insurance Law § 5102( d) through affinned medical reports and the plaintiffs · 
deposition testimony. After establishing that plaintiff did not sustain a permanent consequential 
limitation of use of a body function, a significant limitation of use of a body function, and that 
she was not prevented from perfonning substantially all of her usual and customary daily 
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activities for 90 of the first 180 days 1'Jllowing the accident, defendant shifted the burden to 
plaintiff to raise a triable issue of fact (see Gaddy v. Eyler, supra). 

The plaintiff has failed lo raise a triable issue of fact as to whether she sustained a serious 
injury under§ 5102(d). Therefore. the defendants' motion for summary judgment dismissing the 
complaint is granted. 

Upon the foregoing: it is 

ORDERED that defendants' motion seeking summary judgment pursuant to CPLR § 
3212 dismissing the complaint on the basis that plaintiff Takisha llolland did not sustain a 
serious injury as defined by Insurance Lav,,: § 5102(d) is granted as detailed above; and it is 
further. 

ORDERED that plaintiffs complaint is dismissed as against the del'endant: and it is 
further, 

ORDERED that counsel for defendants is hereby directed to serve a copy of this 
decision and order vvith notice or entry on counsel for plaintiff. 

The Core going constituted the d~cision of this Court. 

Dated: :V1ay 15, 2020 
Riverhead. NY 

1s1/4r M ?A 1/2 dc:ri.a.,.5/ fu 1-,? @ 
CARtvlET\ VICTORIA ST. GEORGE,~').C. 

FINAL DISPOSITION lX l :-io~-flNAL DISPOSITION r l 
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