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SUPREME C:OlJJiT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT! HON. PAUL A, GOEl'i: 

WILLlAM ROSERS and RENl:E ROG~RS, 

-v-
.,4. THIRD AVENUE LEASEHOLD LLC, 4 THIJ~O AVENUE 
FEI; I.LC, .and TRI.STAR CONSTRUCTION CORP . ., 

Defendants. 

---·-···----~-----------------·--•-"-··-··X 

PART IAS MOTION471:FM 

INDEX NO. 1$031812016 

MO'l'lON OATE 

MOTION SEQ, NO. 005, 006, 007 

DECISION + ORDER ON 
MOUPN 

TheJ9,1.1owing t¼.-filed•doqurnenta, listed by NYSCEF document number (Motton 005} 104-124, 132, 233-
2ts.5, 2$9; (Motil:in 006) 163464; 223--226, 271, 277;.(Motion :001) ,1&5-201, 227;.;229, 266-68, 27t 279 

Par Fire Protection Company, ParPllll?lbingJ>totectfon Com,any and The Par Group(together 

,,ar•~, cmrunenced.this action against the owner~o.te®J.4 defen,dant$/thitd-party plaintiffsA 

Third: A venue LeaS¢bt1ld LLC and 4 Third A venue, Fee LLC (Own~), and ge:ner,al conttactot. 

defendantlthirdcPaft)r defenunt '.l'tjst.ar C~tl'tlttie,trCotpotation (TrisUtr), to recover for injuries 

'he allegedly suffere<l· ol}: November 1 !, 2(U 5, 'Wb.en.,during the coU:tSe of installing a pipe into the 

e¢iliug, the ladderhewas start'dingon shifted and twisted, causing hirttto lose his balance and 

bang his neck lnto the ceiling gtid. In motion #005". plaintiff moves pursWltltto CPLR 3212 fQr 

~arti:al ,sUlJUliatyjudgment on his Labor Law§ 2:4-Q wid :§ i4l(6) claims. ln motion #006,, 

defendant Own~ move fot S'Ulfllnaty juciginent seeking dismissal of phrintifr s Labor Law § 2,00 

a1ld co.min.on law negligence claims, anti the Labor Law § 241 (6) claims insofar as they are 

premi~g on inappHciible lndtistriaf Code provisions. Defenda,nt Owners also ,seek sUiilmaly 
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defendants Tristar and Par, lntnotion #007, de:fendant/third>"party defendant '.rristar moves for 

swnmaryjud11n~11t se~}Qng disrnissaJofaU <>,fpl~ntiff's ·claims as well as all counter and cross­

cilairt1$>'~ed against it Tt!smr also seeks summacyjudgmep.t on It$ cltimfor conttactual 

indemnification against third-party defendantPar, as w~ll as,reimbursement of attomeyif fees. 

The motiw,are consolidated for ptµ;p0s~ Qf tl;ris decisiQh~ 

Withte-spect to phtintitf's mo~ Labor Law§ 240(1) imposes liability on contractors 

and owners for exposing workers to certain elevation-related hazards and failing to provide 

,adeq-uate:Wety devices fox th.ese.risks,.Keenan v. Simon Property Group" 1:nt.,, 106 A.P.:¼d 586, 

587 (lst Pe})'~t 4{), 13). "In t!!'d.et for a pl~iffto,demanstm.te entitlement to summaryjt1dgrnent 

on an alleged violation ofLabpr Law '§ 240(1), he mµst estaplish that there, was a. violation of the 

~tut¢;, \.Vhjch. was the pt(»dtt:Uite cause of the workers' iajuries.'' Cherry V; Time Wqniet. Jn.c., 

66 A.D.:Jd 23.3, 236 (1st D~p·'t 2009) (intemal citati<>ns otnitted). Here, .. plaurtiff testified that he 

was injut~ when the laddet he was standm,g on suddlinllf shifted an(l'tWisted:, causi~ plaintiff to 

'bang his-n~ :against 1he ceiling grid. At'linnation of Andr.ew Diamonddatett Octob~t 31, 2019, 

.Exh. 2 (Plf. Dep. Tr. 56~59). Although plaintiff was abie to catch the ladder with his foot and did 

not actwrlly fallto the ,gt~IW<l. his injJU'i~s w~re causeds a result.of the application of~vity to 

an object m: ~on and thus fall within tM soope of'the protections of r41:,or Law § 240. Reavely 

v. Yonkers Raceway l'rCJgrams Inc., 8.8 A.D.~.d 561 (1st Deptt201 l) (analyzing cases and holding 

tha.t statute ~plies where a worker wasin~while,m tht process ofpt,eventingJumselffrom 

falling). Flll'ther, it is Ulldispiited that the ladder upon which he was wod<,i11g was. unseQ~td attd 

·tl'w d.efendanis failed to proVikle ·mm with any .saff.ftY eqwprnent; such as a safety harness or a 

scaihld, to perf9rrxrthe w-01:k. Thfs,:is surficient w satisfy his pri.ma facie burijcn: on suttmlaty 

judgment ·Caceres v. StandardReci:lty Assoc., 131 A,D.3d·4331 434 (I st Dep't 2015) ("we find 
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~t pl:ai:ntiif:stestimony that he fell fromtheladderwhileperfcsrm,in;g drillingWork established 

prima.±'acie,enfitlementto, ~a.eyjud.g,n~t'1); sei '1isa Messina v. City of New ¥orkt, 148 

A.D.)d 4.93, 4:94(lst Dep't 2017}. 

In oppositio~ defen~ts fit$taJ:gue tbat.plairtti:tfhas failed to meet bis priTµa facie 

btmteahecause there is a. q~ij_on q:ff®t as ~"Wh~~ the ladder provided adequate protection 

tQ the plaintiff. H-0we~) where plain.tiff submits evidence that the ladder collapsed, slipped,. or 

was otherwise defective, this i~ sqffi~i~p;tto meet the prima facie burden on summary judgment, 

See Cacsrlls, 131 A.D~l'1 at 434. Here~ plaintiff testified thattb~ µn~ lad.det suddertff 

shifteti. and ~sted while he: WJS ~rking .onitan:d has thus mef his. prima.faeiebµrge:tl,. 

Diamond Aff:1 ~- 2 (J>lt: Dep. Tr. 56'-$9). tn:any e~t, plaintiff also testified that when he 

~J~tl¢d the: far.let~ aft¢r his aecMe:nt, he noticed that it did not have rubber f'eetonit. Diamond 

Aff., Exh. 2 (Plf1Jep. Tr .. 60}. ~ he has t,0.¢t: his prlma facie burden under utbor Law f 240~ 

Oefcmdatrts also argue·'tbat they cannot be held l~b:le ~se pla,ihtiff was the sole 

proximate ~e .<Jf the ftyeide)l:t. ln 'detetrruni:ng whethet a worker is the $ole f);(}xitt1:ate cause of 

his injlJties. '"the ts·stte to be: addressed first i$ whetl)(Ir ~equate s~r., ,devices were provided, 

furnished oq~lacedfortb.~ WPtket1s11stfon the·work.site." Cherryv. Time Wanr~, lin:: .• 6~ 

A.Q.:3d 233. 236 (1st Oep't.2009). Hete;.4ef'endants fai~d:to.$µ~mit any evidence that.they 

provided plaintiffvvith, ad:eqllate .saf.ety devices to perfonn the work: I)efendants.argue thJt 

1-)lmntiff wasln.sttuctea ~ his foreman, Matthew Matde~. not to instali the pipe by himself but he 

neverthele~s· attempted:4> do so. A.ffinnatfort of°"tmtney Scharpf d~ttKl F~:brul;UY 1 t, aoi,Q, E/xh. 

E (l{inney Pep, Tr. 49~50). However:;JtlttrtestimQny onw.bteh defendtm.ts rely, Tristar's 

·enq,loyee recQUlltblg:whtt s~•alegealy ovethearo Matdes sa,y W plaintiff, ii 1nadmis$ible 

hearsaf, Casetsula v. Sta/6; 129.~.D.3~ 7,.,; 7$:9-760 (la Dep,r'.im S}. Further, even if this 
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te$ijnt()~y is co$id~t¢d, thett •is no evidence. as <te what Matdes would have done, if flllything, to· 

prevent the fall. In any event, it· is wetl-es~bUshed that a ea-work.er is not a ~ety device 

con~tnplated by t,he.stamte,,Kamlmkiv. Cartyle One, 51 A:D.3d 473, 474,(lst D~p•t 2008). 

Thus, defendants failew'·to r:~ise atria.bl~: i.$SUe of raet a;J.tp Whether plaintiff WiiS'ffie sole, 

prom.ate cause ofl:iis accident because tb;ey {ailed to sh()w th.at· .roequate saf~ devices were 

providecl or were readily available to plaintiff. Pena v, Jane H. Goldman Residuary Trust No. 1, 

158 AD.3d 565 (1st D~'t 2018). Finally> tQ til~ extent defend~ts argue that plaintitI 

eolil'ributed to the a<;oklent by failing'm wait for Matdes b.efore installing the pipe, such conduct 

amounts to compm:a,tive negligence Which is. not i defen$e to absolute liability under the statute. 

Blake V; Neighborhmu:lHous; Servio:es~ 1 N.Y.3'd 280, 2-8?,,.9U (2Q03). Accqrwngly ~ plaintiff is 

~tl~ to st;Unm}Uy J~'®ton histabot:J'.,.a:w 240(1) <¢laim. ]n iight of this.holmng, the court 

need net address the parties I arguments conoeming plaintiff's ne:gligence and Labt)t Law §§ 200 

& M 1{6) cl:aims, ~tnghm,i v. lft-gbh.rtdge Cr.,mm. Hous;. Dev.., 91 A.D.3d 52 l, 522 (l st Dep't 

2012). 

Tu.ming to motion #oll6~ in light of the rating above;;tb~ only remaining issue m this 

motien is whether defenclant~third-party plaintiffs Owners are ehtitled to summary judgment on 

th* c'4tb:ns fat con~tu/ll and c~.n law indenmificationagainsttbitd~~ defendant&·Par~ 

the employer. and '.Utistar,thegenertd co~ttactor. \Vbk.tespe¢t to Pat~ Ownersbave withdrawn 

their claim for common law indemnification against Par in respon$e to Par's opposition to the 

motion. Owners aqpie. tlul.t they are -~~.fl to s1.t1nJnaryJudgmentofi their claim for contractual 

ind~nH'i~mionagainstl~iU' putsuantto: l':rlstars eontractwifl P~rwhich cPntains a broad 

im:iemnifrcation provision, ''A party is entitled to full co11traetual indemnification provided that 

the interttion to indemnify can 'be clearly im11fi:el:i:fto:m the ~ge and 11ttrpose 0:fthe entire 
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agree:rttmt an(l tht1 :$utr(;rUnding,Jaets arul cimumstancesP t;a:mpQJ v. 68 East 86th,~et OwnercS, 

117 A.D.3<¼ .S9a.~ ~5 (1st Dep~ il'.ll4). Further, '"[c ]OUitS will construe a contract to provide 

indemnity to a party for its own negligenoe <ml¥ where the contra~tuallatig:uage evfoces an 

'unmlstakabte intent' to indemnify.'' Great Northern Ins. Co. v. Interior Const. Corp., 7 N.Y.3d 

412i 417 (2006). 

Here, the,md~fication ptoviaan m,Par' s oontract wiJb Tristar provides that b:c fa 

obligated to indmmufy Tri star an(! the ,OWrt~ts :ftom ~1 liabilitytesultlrig from its work, 

excluding only liability due to the sole negligence of Tri star W'.ld OWllers. Affirmation of 

Jon,athari, Walsh. &lt:¢<! Nov~rnbet 2$., 2019~ Exh. S. this broad language is suffici~ttQ .trigger 

Par's obligaiwn b,) iµdemnify d~~W. OV\'llers fotthe el.aims: in this actio:n. ·'fhirti-party 

defendant &lt•~.·not dispute that.ffieclaims in this action fall.within the hroadindjnmffication 

provisio:nin the contract. Howevei\ Par argues that granting indemnification to the Owners is 

pte.ma,tureas their liability has' not yet been detennined ~ there is evidence showing that the 

ladd,er Ulcf~QP.:belonged to ~ers, thus renderln,9 them potemially liable {or tbeca®fdent 

It iswcl.1-established thatVlhere an fojury wa$ ~. by ffi¢ inanner and means of the 

work, su,0h as here, the owner may ollly be held liable if it actually exercised sup~~ory eontrol 

over the work. Cappabianca v. Skanska USA Bl4g, 99 A.D.3d 139, 144 (1st Dep't 2012). Here, 

defen~lc!)wners ha~.submitt~d the .ttnc:~ov~d testimony ll'0m their rpA1)agement 

company which made clear that n.9 ·91,l,e:fw.til~'e Ow-tiers.or theit il1$Ulgementcompany was 

p~en:t at the wqt,k.si~ Ot ever gave equipmenl or instructions to the wot:ke:rs. Walsh All, Exh. 1( 

(DiBase Dep. Tr. 42 ... 43). Under these circumstances, the tnere fact that plaintiff may have used 

~ ofthe ladders that d¢f's¢n&mt,Owners hatton sitet even lfprove11, :is ins~clent ~ .sho"v that 

cief:eruiant Owners e,c~ise4 miy-0Qntrol ovet the> l)laintifrs,work. Accordingly, defendant 
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Owners ate etltitled :to sutnrnatY Judgment on,f.heir claim,for oonµ-aot\lal indemniticatiQn against 

third-party defendatlt Par. 

With. respect to defendantltlnrd,-party defendan,t Tristar. defendi:rnt Owners argue that they 

•e en.titled to:~ judgnte>nt<)ti the:it cbtitnfflt:OOrtbactual intlemnification,agains:tTristar 

pu.rsuantto the broad indetJ'll'):jficliltiQn 1;1;meimmt in, the parries• Hold Harmless .i\greernent. '!'he 

re-levant pro'Visicm in this '~eht provides that Tristaf' agrees to inqemllify $~ &ealty (the 

Owner''smanagement ~pany) @;its behalf Afa.11 entities: haviilg an :Owtietiship interest in the 

pr~perty'tt•Jrl all claims aris~g from the neglig~ce :of the contra~or QT in CQnnection With the 

(!outractQt•$,work:. Walsb. A.ff:, Exb. Q, befendflfittitstaf'irargumentthatthe Owners ar~nof 

entitled to indenmificati011 under ~~ent becaU$ethisis¾l ®fi'mltt between Sage 

M~~ementand tristat,, lacb meritas Sage Management was'acting on bell~lfofOwners when 

it entered into-this ~ntent imd-tb.,in~ti®;Provisfon clearly provides that itison 

behalf' Q:f all entities havlilg an ownership interest in the property, Trlstar al$0 argues that.the 

~ndem.mfi~n if ~valid:~cavse itviolates Oeaera:1-0biigations Law 5-322.1 be~~ust it 

r¢4lrir,es Tristar to ifidemnify Owners for theiNrwn neglig¢11¢. li<>wev-$'., as discussed abov~ 

there is· no evt~en~ to $h:owthat OWnets' were.neglitent as they did.not exerc.ise aw su,pervisi<m 

otcQJ'ltfol ov,erplaintiff's work, and thus General ObliptiQns):.~5 .. 322.1 is inappl~able.Da:J1u 

v; All$t(lte 4"ociate~. 23 A.D.Jd 6Q7 (2d Dep't 2005J(a'bsenHinding of negligence o_n ·patt: .. of 

indeh\UU.t~e~ prolubitlon against indenuiifyin,g;~ for rt$' own neglig~oe is inapplicable), 

Accerdil,lgly, <le~·~ ate also entitled ffi summaryjudgment en:their,~IJ#m for 

ce>n,tractrial OJ:Ct¢ftuiification ~amstTris•.: ln; lrglrt Qfthi$irulib:f{, the coitrt need not address, the 

patfi~' ~gun;iet:1t t~ing c:o.mmon law mdemnification, 
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With respect to motion #007, the remaining issue is whether defendant/third-party 

defendap.t Tristar is entitled to contractual indemnification from third-party defendant Par. In 

support of its motion, Tristar, like Owners, also submits its contract with Par which contains the 

broad indemnification provision discussed above. Affirmation of Courtney Scharpf dated 

November 29, 2019, Exh. M, However, there is a question of fact as to whether Tristar can be 

found negligent for plaintiffs accident as plaintiff testified that Tristar's supervisor at the site, 

Dermot O'Sullivan, directed plaintiff to install the pipe before his foreman, Matdes arrived, and 

that O'Sullivan set up the ladder for plaintiff. Scharpf Aff., Exh. D (Plf. Dep. Tr. 38, 85). 

Although O'Sullivan denied this, plaintiff's testimony is sufficient to create an issue of fact 

regarding whether Tristar supervised or controlled plaintiff's work, thus potentially rendering it 

negligent for plaintiff's accident. To the extent Tristar seeks summary judgment on its claim for 

common law indemnification from Par, this relief must also be denied for the same reason and 

because plaintiff did not suffer a "grave injury" as defined by the Workers' Compensation Law. 

Martins v. Little 40 Worth Associates, 72 A.D.3d 483,484 (1st Dep't2010). Accordingly, it is 

ORDERED that plaintiffs motion for summary judgment (#005) is granted to the extent 

that it is entitled to summary judgment on liability on its Labor Law § 240 claim against all 

defendants, and is otherwise denied as moot; and it is further 

ORDERED that defendant/third-party plaintiff's Owner's motion for summary judgment 

(#006) is granted to the extent that it is entitled to summary judgment on its claims for 

copt;ractual l.Ildemnification from third-party defendants Par and Tristar, and is othel'Wise denied; 

and it is further 
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OROER.:E:0 that deferutarttlthitd-party defendant Ti:is~• $ m.otion for summary judgment 

(#001) is denied. 

CHECKONE: 

APPLlC.A TION: 

·CHECKJF.APPROPRIATE: 

p~-

.

N···ON•FINAl. OISPOSrtlON 
GlfANTEO IN PART 

SUBl't11T ORD1:R 

FlOUOIARYAPPOINTMENT 

• OTHER 
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