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To commence the statutory time for appeals as.of right
-(CPLR 5513[a]), you are advised'to serve a copy
of this order, with notice of entry, upon all parties.

'SUPREME COURT OF THE STATE OF NEW-:YORK

COUNTY OFWES‘TCHESTER
ANNY M. ROJAS DE MOREL,
Pleintiff,\ _ . : DECISION and ORDER
. -against- \ ) - ) ~ Motion Sequence Nos. 1 & 2
- } " Index No. 64369/2018
ANGELICA DEMURO-GALARZA, ' :
Defendant.

'RUDERM/‘XN I, .
The followmg papers. were c?mmdered in-connection’ w1th the motion by defendant
Angellca Demuro Galarza for an order pursuant to CPLR 3212, grantmg her summary Judgment )

dlsmlssmg the complaint of plva_lnt_l_‘ff Anny M. Roj as‘De Morel, :onvthe ground that plaintiff’s
injuries do not meet .the serious injury threshold of Insurance Law § 5102 (motion sequence 1),

and plaintiff’s cross-motion for an order granting her summary judgment on the issues of

liability and serious injury (motion sequence 2):

“ Papers - Sequenee 1 " - ~ Numbered
Notice of Motion, Affirmation, Exhibits A - G, and Memorandum. of Law 1
Affirmation in Opposmon, Affidavit, Dr.’s Affirmation, Exhibits 1 - 14 2
Reply Affirmation” - - 3
Notice of Cross- MOthl’l Afﬁrmatlon Afﬁdavxt Dr.’s Afﬁrmatlon

Exhibits 1 - 14 : — o 4
Affirmation in Opposition to Cross-Motion, Exhlblt A ' 5
Reply Afﬁrmatlon on Cross-Motion - : 6

This is an-action for personal anU.I‘ICS allegedly sustained by pla1nt1ff asaresult of a

’ rcollision between her ve_hicle and that of defendant that occurred on February 15, 2018 at
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only d’egenerati_ve disc disease at L4-5 apd L5-S1, and disc bulging at L4-5 unrelated to trauma,

S RECEI VED NYSCEF:. 09/ 10/ 2020

\

- Tuckahoe Road and Winnebago Road in Yonkers, New York. Plaintiff was traveling along‘

Tuckahoe Road with tl\le right of way, with no trafﬁc de.vice controlling her direction of travel,
when she collided with def‘endant's vehicle‘ vsthlch was in the process of crossing Tuckahoe ‘ ’
Road on Wmnebago Road, after stopplng at the controllrng stop sign. ‘At her depos1t1on : v
defendant repeated what she reported having told the police: S ‘ |

“I was at the stop sign. I stopped. I proceeded to look right and left, saw her at

my far right; thought I had enough time to proceed straight, which in reality did
~ not turn out to be true, as she then hit me.” :

s

In the collision, the front of plamtlff’s vehicle struck the passenger srde of defendant s vehicle.

Plarntlff clarms that as a result of the accrdent she sustalned serious injuries to her back

andhips.‘ o T L o \ S ’ .
In movingfor summary judgment, defendant relies on the reports of Dr J effrey Salkin, a

board certified orthopedrst who conducted an 1ndependent medical exammatron of plarntrff on

January 24, 2020 Dr. Salkrn acknowledged that plaintiff had experienced a lumbar sprne sprain

and left h1p pain that were causally related to the February 15, 2018 accident, but reported that

he obtarned negatrve obJectrve test results and found “no orthopedlc drsabrhty, as well as no

J

causal relatlonshlp between plalntrff’s cervrcal and thoracrc sprne pain and the acc1dent Dr.
Salkin also remarked that he found symptom magnification, and observed that plaintiff’s
subjective cornplaints were not consistent_With his.objective findings.,
Defendant also relies on thereport of radiologist Dr. Melissa Sapan Cohen, in which she
indicatked that she :reviewed the lumbosacral spine MRI of this 26-year-old plarntiff and found
X _ .
and no evidence of acute traurnatic-related" _lnjury. o | S

In opposition, and in support of the branch of her cross-motion seeking summary
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judgment in her favor on the serious .injur‘y iésﬁe, plaintiff points-out that the no fault provider’s
experts, Dr. Uriel Davis and Dr. Debra_ Ann .’Polllack, both acknowlerlged the existence of
orthopedic injuries causally relar¢d_ to the_érzérdenr. Both physicians reporped positive testing
results for percussion tendérnesé_, anri:va_:redirqeal'r-::an;geuof motion with straight leg raises on'the
left, associated with referred lower back péin.,‘ Dr _Davis’s March 26, 2019 report stated that
plaintiff continued to need physicaiﬁtherapyffor her l'ow.e'r back. Dr.lPollack’s January 8§, 2020
report recognized that while — in her view — ‘pl_e.l.iﬁtrff rrad reached an “endpoint to treatment” as
of that date, the previously provrded treatmerlt_up to thart point had been necessary for her
injuries or conditions related to the accident.A;Pl.a\i'rrtrff only stopped attending physical therapy
when her no-fault benefits drsconrinuéd cor/e‘ring it. .

In addition, plaintiff submits thé afﬁ‘rrnation and reports of her trearing ph}fsician, Dr.
Michael Daras, who attests to permanenr, ciiéébli‘ng injury to plaintiff’s lumbar spine and léft hip.
He describes plaintiff’s antalgic gait due to biack» péiﬁ_, étraight leg raises which elicit pain at
seventy five degrees on thé left, spasms ‘and. '.tend.errless of ‘rhe paraspinal muscles in the thoracic,

£

lumbar, and cervical region, flexion-extension to seventy-five degrees in the lumbar region

va

(normal 90 degreeé), lateral flexion to twenty degrees'bilaterally in lumbar region (normal 30

degrees), and limitations with lifting, b_end'ihg, and prolonged standing.
Dr. Daras explains in his 'afﬁrrrlatiorr how diagnostic studies had to be postponed because

plaintiff was four months pregnarr‘t at the time of trlé__ar:cide'nt. Although he first examined
plainriff on April 5, 201 8, and her initial physical therapy evaluation took place on April 9, 2018,
diagnostic testing was not Rerforméd until Septernber 2018. |

An MRI of plaintiff’s lumbar spine was performed on September 6, 2018; according to

kS

Dr. Daras, it showed: 1 to 2mm posterolisthesis of L4 upon L5; 1mm posterolisthesis of L5 upon
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. S1; disc bulging at L2-L3 flattening the thecal sac; disc bulging at the L3-L4 dise space
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flattening the thecal sac; more prominent disc bulging at L4-L5 ﬂatiening the thecal sac. Dr.
Daras also arranged for a somatosensory evoked petential study and qerve conduction velocity

study (SSEP/N CV) of plaintiff’s lower extremities, which was conducted by Dr. Sarala Devi on

September 25, 2018, Dr. Daras explains that the SSEP report revealed f"[‘av]bnor‘mal bilateral .

segmental lower 'extremity somatosensory evoked plotential studies[ ] ... consistent with the

presence of radlcular pathology mvolvmg the right L4 and left L5 sensory roots.” N

Dr Daras s care of plaintiff has been continuous,-and his dlagn051s to date continues to
include persistent lumbar spme injury with 31gns of radiculopathy, L.2-1.3, L3-L.4 & L4-L5 dlSC
bulging and left hip pam creatmg limitations with 11ft1ng, bending and prolonged standing. It

continues to be his opmlon, with a reasonable degree of medical certainty, that plaintiff is totally

-disabled, and that her limitations and functional disabilities were causally related to the accident.

He specifies that plaintiff “sustained a permanent consequential limitation of use of one body
part as a result of the February 15, 2018 accident: her lumbar spine.”

Discussion

Liability

On plaintiff’ s application for partial summary judgment on the issue of defendant’s

liability, the applicable case law is not the cases cited by plaintiff regarding rear-end collisions,
but the rules of the road as reflected in the Vehicle &_Trafﬁc Law (see e.g. Vehicle & Traffic

Law § 1142). Plaintiff here had the right of way, and therefore was entitled to assume that the

Al

other drivers would obey the traffic laws requiring them to yield (see Ballentine v Perrone, 1_79

“AD3d 993, 994 [2d Dept 2020]). Moreover, “a driver With. the right-of-way who has only

seconds to react to a vehicle which has failed to yield is not comparatively negligent for failing
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{ ‘ ’
to avoid the colhsion” (Rohn y Aly, 167 AD3d 1054 1056 [2d Dept 2018] [mtatlons and 1nternal
7

~ quotation marks omitted]). The suggestion by defendant S counsel that it was the defendant who

- “had control over” the 1ntersection is not a valid construct That defendant arrived at the point of

i

impact a moment before plaintiff does not put her'in-the right; She entered the intersection
knowmg that the vehicle that was approaching had the right of way, but she wrongly estimated
the amount of time she would take to cross the roadway as compared to the amount of time it
would take plaintiff’s vehicie to reach that spot. a

While plaintiff also had “an obligation'to heep prop.er lookout and see what can be seen
through the reasonable use of his or her sen's:es to'aVOid colliding with other vehicles” (see Miron
v Pappas, 161’AD3d 1063, 1064 '[2d Dept 201 8]'), dete'ndant has not provided any evidentiary
materials from which it could be inferred that plaintiff contributed to causing the collision,
whether by failing to make reasonable use of her senses, .keeping a proper iookout, or. otherwise.
Therefore, defendant has not established that any question of fact exists: as to whether plaintiff
was comparatively negligent. The rule of Rodrtguez v Czly New York (31 NY3d 312 [2018]) may

1

not be used to avoid summary Judgment on the issue of comparative neghgence where no

~

evidence is submitted that would support such a ﬁnding at trial. .
Plaintiff is therefore entitled to partial summary judgment on the issue of defendant’s
liability, and dismissing the defense of'comparative.negligence. _

LI

Serious Inj ug

Plaintiff s bill of particulars alleges that she sustalned a permanent loss of a body member
function or system; permanent consequential limitation of use of a body member; significant
limitation of use of a body> member, function_ or system; or a medically determined injury or

impairment of a non-permanent nature which prevents her from performing substantially all of
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the material acts Vyhich constitute her usual and customary dailyactivities for not less than ninety
days during the one hundred eighty days immediately followring the occurrence of the injury or
impairment. However both parties’ present motion papers focuses only on the permanent
onsequentral 11m1tat10n and 51gn1ﬁcant limitation categories of serious 1njury, there is.no
| discussion of the 90/180 category of- serious injury.

‘To satisfy the statutory ser.ious injury threShold based on the significant limitation and
permanent consequentral hmrtatron categorles “there must be some objective proof of a
plaintiff’s injury” (see McEachm v Czty of New York, 137 AD3d 753 756 [2d Dept 2016] citing
Toure v szs Rent 4 Car Sys., 98 NY2d 345 352 [2002] and Perl v Meher 18 NY3d 208 216
.[201 1]). In addition, the mere fact that an)MRI reveals the presence of soft tissue injury such as
bulginé or herniated discs is insufﬁerent in itself to establish these oategories of serious injury
(see Kearse v New York City Tr. Auth , 16 AD3d 45, 46 [2d Dept 2005]). Where a claim of
signiﬁcant hrrtﬁation or perrinanent eonsequential ,_limitation is haSed on such a soft tissue injury,
the plaintiff must also lsubmit objeetive evidence of the er(tent: and duration of physical limitations
resulting from the claimed injury (séé élervoix v Edwards_, 10 AD3d 626, 627 [2d Dept 2004]).
Even if the plaintiff’s claim is based on the “significant limitation of use” category of serious
injury, which does not require permanence (see leler v leler 100 AD2d 577, 578 [2d Dept
1984]), objective evidence of physrcal limitations resultrng from the dlsc 1nJury must also
establish its duration in order to demonstrate the srgnrﬁcanoe of the claimed hmltatlon (see
Monette v Keller, 281 AD2d 523 [2d Dept 1984}).

- Onsucha summary Judgment motlon the defendant bears the initial burden of

estabhshmg, prrma facie; that the plalntlff did not sustain a serlous injury caused by the accident

(szth v Matinale, 58 AD3d 829 [2d Dept 2009]) A defendant may satlsfy that initial burden by

N

[* 6] | . sot10




FTLED._WESTCHESTER COUNTY CLERK 0971172020 09:24 AW  !NDEXNO 64369/ 2018

NYSCEF DOC. NO. 66 _ ) ' RECEI VED NYSCEF: 09/ 10/ 2020

7

!

a phvsician’s finding that the plaintiff ._has a full range of motion and lacks disabilities causally
related to the motorvehicle accident (see _KearSé y New York Ci@ Tr. .A"u:th. , 16 AD3d at 51).
Defendant maintains that plaintiff has not sustain serious injur;/ as defined in :Insur‘ance Law §
5102 (d), because ohjective evidence'of signiﬁcant limltations 'is.lacking‘ (see Kearse v New York
v : .

City Tr. Auth., 16 AD3d 45 49 [2d Dept 2005]). Defendant’s expert Dr. Salkin asserted that
plaintiff’s injuries cons1sted solely of a resolved lumbar spme sprain, and radiologist Dr. Sapan
Cohen opined that the i mjurles were all degeneratlve

: In1t1ally, the opinion ‘of defendant’s rad1ologlst Dr. Sapan Cohen asserting that all of -
plaintlffs spinal problems are degeneratwe, is contrad1cted in part by defendant s own IME ‘
physician, Dr. Sal‘k_in, who conceded that the -diagnosed lumbar spine injuries were causally

related to the acc1dent on February 15, 2018.

-

Moreover Dr Salkln reported l1m1tatlons in plamt1ff’ S ranges. of motron of her lumbar

spine durmg his exam1nat1on two'years after the accrdent 1nclud1ng reduced flexion (30 degrees

N
where normal is 60 degrees) extenswn (lO degrees where normal is 25 degrees) rlght lateral

- bending (10 degrees where normal is 25 degrees), and left lateral bendmg (same). Dr. Salkin also

" found reduced range of motion in plaintiff’ s left‘ hip. Although Dr. Salkin remarked that he

believed plaintiff to be engaged in symptom magmﬁcatmn and noted that “[r]ange of motion is
voluntary, act1ve and subjectrve ” his’ comments did not entlrely negate the foregomg ﬁndmgs
regarding reduced range of motion. When a defense expert acknowledges a decreased range of
motion, that obse\rvatio:n cannot be negated ‘simp'lybby calling that limitation “subjective”; the |
expert must “explain or substantrate with . . . objective medical evidence the basis for his

y .

conclusion that the noted llm1tat10ns in the pla1nt1ffs respectlve ranges of motion were g

self—imposed?’r(Roc v Domond, 88 AD3d 862, 862 [2d Dept 2011]). Here, in view of the

e
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obj ective MRI results, summary judgment in defendant’s favor is precluded by Dr. Salkin’s

acknowledgment that plaintiff has decreased range .of motion in her lumbar spine, and the lack of

%

: proof demonstratmg that her range of motion limltations was entirely self-imposed (see Mangzone

v Bua 148 -AD3d 799 [2d Dept 2017] see also Lombardz v Columbo, 259 AD2d 524, 525 [2d
Dept 1999]).
In any event, plaintiff’s showing in opposition successfully established the existence of
questions of fact on the serious injury issne.- | _ o P
Notably, there was no unexplained “‘gap 1n treatment” such as ithe Court in Pommells v
Perez -'(4 NY3d 566, 574:[20_05]) held could invalidate a plaintiff’ s clalms .Dr. Daras explained

that diagnostic studies were postponed because plaintiff was four months pregnant at the time of

the accident, but plaintiff ob‘tained medical care jithe night of the accident; and then consulted Dr.

. Daras on April 5, 2018, appeared for her initial physical therapy evaluation on April 9, 2018, and

began therapy shortly thereafter.

Remarks included in the reports of the no-fault physicians actually‘ lend eredence to
plaintiff’ s claims. Dr. DaV1s one of the no- fault physwians reported on March 26,2019 that
plaintiff continued to need physrcal therapy for her lower back. Although he characterized her

condition as of that date as a “mild, temporary disablhty,” and suggested that she could return to

-work “lin a sedentary position (i.e. desk job) » it is notable that he'recognized the continued

ex1stence of a disabling i 1nJury at that time over one year after the acc1dent Additionally,
plaintrff s actual employment as a cashier in her husband’s grocery store, Clld not qualify as the
type of “sedentary” desk _]Ob Dr. Davis suggested that plaintiff eould perform. Further, the report
of Dr. Pollack from January 8, 2020 recognized that while in the physician’s view — plaintiff

had reached an endpomt to treatment” as of that date, the prev1ously provided treatment up to
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that point had been necessary for her injuries or ebnditions related to the accident.

More importantly, Dr. Daras's assessment'of' 'plaintiffs injuries, condition and prognosis,
to a reasonable degree of medical certainty, creates an issue ot fact as to whether there is
objectwe evrdence of srgmﬁcant limitations caused by the i 1nJury to plalntlff’s spine resulting
from the accident. Dr..Daras diagnosed disc i 1nJur1es in plaintiff’s lumbar’ spine, leading to
limitations with lifting; bending and'p_rolonged standing, all causally related to the accident.
Measurements of limitations in range of motion were found in each of Dr. Daras’s examinations:
in his initial examinatien of plaintiff, he observed that her straight leg‘raises elicited pain at
seventy five degrees on the left; that she had a posrtlve Patrrck sign on the left that she had spasm
and tenderness of the parasplnal muscles in her thoracrc and lumbar reglon that she had

flexion-extension to seventy ﬁve degrees (normal 90 degrees) in the lumbar reg1on and that her

lateral flexion was limited to twenty degrees (normal 30 degrees) bllaterally in the lumbar region.

Almost all of those findings persrsted throughout his examrnatlons of plarntrff

/

This Court rej ects defendant ] suggestlon that the numerrcal reductlons in plaintiff’s

range of motion were too 1ns1gmﬁcant to estabhsh the existence of actlonable hmltatrons The

| Court of Appeals has held that where itis properly supported a physwran s measurement of

10-degree limitation of movement of the neck may be sufﬁ01ent for the denial of summary
Judgment to defendants (see Lopez v Senatore, 65 NY2d 1017 1020 [1985]) While measured
limitations in cervical range of motion of 2% and 4% have been termed a "minor limitation" (see
Duncan v New York City Tr. Auth., 273 AD2d 437, 437 [2d Dept 2000]); it is notable that in that
matter, a elaimed 10% limitation of ‘spivnal rang\e of motion wa\s rejected'nr)t due to the size of the
claimed reduction, but because theichirop'ractor who offered that ﬁn‘ding did not indicate that tests

were performed or identify the areas of the spine that were purperted to be'so limited (id.).
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While plaintiff has demonstrated the existenee of questioné of fact precluding summary
judgment ih defendant’s favor on the issue of éeripqs injury, her evidence does not establish as a.=
matter of la_w that the serious injury threshold is satisﬁed.{_v Rather, the issue must be determined at
trial.

Based upen the foregoing, it isl‘;hereby, _ . ' ' -

AORDERED that defehdant’s motioh for shmmary judgment dismissing the complaint for
failure to satlsfy the serious injury threshold is denied; and itis further

ORDERED that the branch of plalntlff’ s cross-motlon seeklng partlal summary judgment
on the issue of defendant’s 11ab111ty and plam’uff’s non-hablhty is granted and it is further

ORDERED that the branch of plainti_f_f’qs cross-motion seeking summ'ary judgment in her
favor on the issue of serious injury is dehied; and it is further ‘

ORDERED thgt the parties shall appear in the Seﬁiement Conference Part of the
Westchester Supreme Court in the Courthouse located at room 1600, 111 Dr. Martin Luther King )
Jt. Boulevard, White Plains, New York, 10601, on a date .of:which they will be notified by that
pert, to sch_e.dul_e a damages trial.

This constitutes the Deeision'é.n.d Order of the Couﬁ.

“

Dated: White Plains, New York : N\
September /0_,2020 HO}(]‘EKRY JANE RUDERMAN, J.S.C.

1
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