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SHORT FORM ORDER 
SUPREME COURT - STATE OF NE\V YORK- COUNTY OF NASSAU 

PRESENT: HONORABLEJQHN M. GA.LASSQ. J.0,C 

JENNIFER VAUGHAN, 

P1aintiffs, 

- against -

LAKE PARK l 35 CR.f)SSWJ\ YS PARK 
DRlVE LLC, CLK-HP 1 '.15 CR{)SS\.VAYS 
PARK DRIVE LLC .HOUUHAN PARNES 
REALTORS, LLC d/t)/a LAKE PARK, 
dJb/a CLK-HP and HUNTINGTON 
PAVING, INC., 

.Defendants. 

Index.No. 601388/18 
Sequence # 001 
Motion Date: l/23/2020 

Part 13 
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· · ' · , -h' ' d " '' t ·L ·· 1· ·, D,,,.i- ' -~ <; e .,, ''"""""' n-..i., Upon. fhe foregomg papers., the rn,}tKm tiroug t ny ,eteno.un s, .. (1_<..t: ;·ou,. , J,, ..__.h.,S,::>,~~'Jtt n:11h. 

Drive LLC, CLK-HP 135 Crossways Park Drive LLC, Houlihan Parnes Realtors, LLC d/b/a Lake Par:k" 

d/b/a CLK-I-lP (here lnafier collectively "CLK defendants") and Hu:ntington Paving, I.nc., seeking an Order 
grn:ntinga.H <lefendantssm:nmm:yjudg.menton the issue of liability, therr'.by dismissing plaintiffs compk±int 

and alJ cross--claims against them, is deten.1iincd as foUov,,rs. 

This is an action for personal injuries allegedly sustained by tl1e phiintiff, on February 2, 201 \ 

when sheslippedand feH in the pm'kingkrtat1l1e prc:n1if,cs located at 1 J 5CrosswaysParkDrive, Woodbury, 
Ne'N York (herein,1fter "subject pmking lot") due w alleged ,K:cumufotion of snow· and ice on the parking 

lot. 

Defend;mts nmve for summary judgrnent on the issue of Liability contending that the 'black ice' 

condition plaintiff alleges to havefo1lenfrom at thesubjectpremises \Vas neither visible nor apparent; that 
defendants had.neither actual or constructive notice of fhc aLkged 'black ice' condition; thatthe defendant 

snmv removal c.ontractor neither rendered tbe condition at the subject premises worse or created the alleged. 

condition; and that plaintiff did not detrimentally n::ly upon the defendant snm~, .removal contractor's 

removal of ice from the subject parking lot. 

In support of their motion for summary judgr.nent defondants submit, inter.alia, copies of fue 
pleadings, verified bill of pa1ticu1ars and the transcripts of deposition testint(myof plaintiff, John Bmke., 

Vice Pn:'.sident of Property Management for CLK Commercial Management, and James Brown, Presirler1t 

and ov,mcr ofHuntington Paving, lnc. 
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P1aintiff, Jenniter Vaughn, testified that on the <late of the accident she arrived at the premises to 

go to ,vork at approximately 9:30 a,m. and noticed tha.t fhe parking 1ot ,,vas very shiny due to what might 

havt) been black ice or just moisture. The depositi.nn testimony· of plaintiff states that she did not have any 
difficulty waikingint<J the bl1ildiugon thernomingofthe accidenta.nd that there wasnosmn-vonthegrotmd 

,vhen she left the building to go hmne at apprnxin:mkly l :O(l p.n1. Plaintiff's deposition testirnony states 

that the patch of ice that aUegedJy caused her accident ,.va.s situated close to where her car ,,vas parked, a.nd 

that shed.id not see anyone doing any kfo d of snovv re1nova1 services in the parking lot that morning, mx 

did she see any salt or sand on the grou:nd anywhere prior to her fall Plaintiff's deposition states that she 

rnoundsof sno,v from previous snow faU.s <,vas pushedoff i<J the edges of the prnrnises on the outsides of 

the parking lot far av,.ray fmrn the cam. 

John Burke (hereinafter"Burke"\ Vice President of Property .tvlanagement for CLK Commercial 

Management (hereinafter "CUC') testified at his deposition that he oversees general nminte.nance 
operat1011<; of eleven buildings, including the subject pren,ise::i located ~.t I 35 C.wssv,,ays park Drive, and 

that CLK has exclusive tkc.isi.onmaking authority pertaining to the maintenance oft.he subject parking lot 

Burke" s deposition testitnony Stites that he :is not as,.vare of any complaints concerning snmv or ice on fue 
subject premises on or before the <lat(~ of the alleged. accident on February 2, 2015. Burke testified al his 

deposition that after a snow event it would lE'. the job of CL.K's field supervisor to inspect the premises 

folimving the cornpletion of any sn<J w pio,-ving and t,) call the plmving company back to the premise,;, if 

The deposition testi:mony of James Brown (hereinafrer "Bro\vn"), president and owner of 

defendant, Huntington Paving, foe. (hereinafter "Huntington Paving") states that he \vas personally 

hvolved in the snov-i and ice removal at the subj;::ct parkfog lot Hnd that prior to the subject aecii..knt he 1,,vas 

last at the subject premis<."'S the day before the subject accident Brov,;n's deposition tcstixnony states thar 
he has an independent recollection of being at the subj.;_;ci premises on the day prior to the subject accident 
and reeall.s that the parking lot surfa.ce was dear of snow and ice, Brn\;s,'n st.1tc-s in his de:position testimony 

that Huntington Paving performed. snov-n:emoval at the subject premises the night before the date of ihe 

accident, arriving at midnight Fehmary 2, 2015 and lea-...--ing approximate1y 8 :00 a.m. Brown's deposi.tion 

testimony states that Hun t1ngton Paving wou1d not go back to perform any other work unless they V/erc 
cailed back and that It is their practice -w plow the lot \vithin a quarter inch before covering the lot wi"lh a 

fina! coat of salt before leaving the job. 

In opposition, p1abtiff contends that th1;; defendants fail to establish that the subject premises \V<1S 

maintained in a reasonably safe co11dit1on ,vhcre foctestimonyofJames Bro,vnov.rt1erofHuntington Pa·ving 

Co., Inc, dot-snot address the conditions of the speclfi<.: fot on the day in question anrl V-ihen: the tcstin:wny 

of John Burkr, fieid rnanager in charge of inspecting the subje<.:t parking lot, r,tak:s that he has no 

independent recollection of the parking l.ot on the date of plaintiffs accident, w·he-rein he can.not spea.k to 

tht1 observations of the.field inspector for the maintenance company. 

In opposition, plaintiff s1.1bmits inter alia, copies of the defendant, Huntington Paving's invoices 
for pkr1,v:ing and salting services at the subject, and an emaii plaintiff received from her employer on the 
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date of the accident advising to use caution due to sno \V and ice conditions, along with the meteorologist 

report of Jarnes Nobile, Certified Consulting 1vfeteoro!ogist. 

"In a s!ip"amf-fi:ill case, a defondantmovingforsummaryjudgrnent has the initial burden of mabng 

a pr:ima facie sho\.ving that it did not create the condition on 'Nhicb ihe plaintiff slipped, and did not have 

actual or constructive notice ofthe condit:ion" (Ambica v. Ws 're Associate".:. lnc., J 25 A.D. 3d 904, 905. 4 

NY53d 124 [2ndDepL 2015]). 

''•To impose l.iability upon a defondant in a trip and fall action, there must be evidence that a 

dangerous or defective condition ex is Led, and tbat the defendant either cn::atecl the condition or had actual 
or constructive notice of it." (Dem1ehy-Afw7Jhyv. i''lor-Tupw Sen,. Ctr., Inc .. 61 A.IJ.3d 629. 876 1V. YS.2d 

512 (2d Depf. 2009); Gordcm v. American Afuseurn o_fl-latural histrny, 67 N. Y.2d 836, 5011\/. YS.2d 836 

(J 986). "A defendant has cmmtruciive notice of a defect wfo~n the defect is visjble and apparent, and has 

existed for a suffic:k1.1t lringth of fone before the accident that it could hav,~ been discovered and coJTected." 

(lfl.". Penn v~ J-:1leet Bank, 12 .A._D.3ll 584, 785 l,./_ y·~,5.2tl 107 (2<i l)e.fJt. 2004).: 5/Ja,gnola v~ :Staten 1:~k-zru} 

Ho.~}}., 84 AJJ3d 1057. 922NYS.2d 801 (2d Dept 2011),- Gloria v. lvfG.M Emerald Enter,., 298 A.D.2d 

355, 751 P.l. YS.2d2 l3 (2dDept 2002): Gordon v. American Museum of1V<1tural History. 67 N. Y.S2d836, 
501 N. Y.S.2d 646 (/986)). '·'Tn meet its inifial burden on the issue of lad( of constrrnJive notice, lhe 
defendant rrn.i:c,1 offer som(;:: evidence as to when the area in question vvas last cleaned or inspeeted relative 

to the tirne \vhen the plaintiff tell." (Birnbaum v. f 1ie,•v York Racing Ass 'n, .inc.1 57 A .. D.3d 598, 869 }!}S2d 
222 (2d Dept. 2008): Braw;(y v. Best. Buy Co. Inc., 63 A.IJ.3d 1092, 883 N. 'lS.2d 90 (2d Dept. 2009j; 

Oliveri v. Vassar.Bros ... Hosp., 95A.D.3d973, 9431'{ Y.S.2d 604 (2d})r:.pL 2012)). 

in the instant :matter, ,vhile the deposition testimony of the parties dernons.trates that the CLK 

defendants rnay not have had actwll n<}tice of snow/ice on the subject premises, there is no testimony 
rcga:rding the iast time the parking lot in question vvas inspected prior to plaintiffs faH. Although fheti:: is 

e\-'idence that the subject parking lot -was cka.re<l of snow prior to plaintiffs alleged accident a'i of 
approxfrnatdy 8:00 a,m., questions of fact exist as to the condition of the parking lot at the time of the 

acddent at 1 :00 p.m., based uprmplaintiffs dep,}sition testimony that the whole parking lot ,,,,as ice atthe 

tirne of her foH, and consequt11tly, whetherthere was a;:k'.quate tin1e to discover and rcmedythe aHegc;d 

situation. (See"; ~'i~oinoccia v~ ~PC.1.il_~.ffehi Belbnore .. A.veq .L} .... (:, 9 5 ./1.Ll .. 3{.i .993J 943 1'l J1.S,2rl 60 l (2rl _rJt-:f/l.. 
2(1 l 2). \:Vhile there is insufficient eYidenee ns to ,,,,hen tbc accident site \Vas last inspected by CLK \; fidd 
supervisor prior to plaintiffs fall, and the CU( defendants offer only evidence as to its general cleaning 
practices, it has failed to i.:)staolish,pri.:mafacic, thatitd.idnothaH: constnic1.ivenoticcofthe snowiice,.v.bich 
allegedly causedplai.ntiffs fall. (See, Santos, v 786 Flalf.msh Food Corp., 89 AJUd 828,932 N Y.S.2d 

525 (2d Dept. 201 l); Schiano v. A1{ful, Inc., 79 A.D3d 726, 912 N: YS.2d 134 (2d Dept. 201 {~}; Farrell v. 

rValdb@m '., inc .. 73 A.D.3d 846. 900 N YS.2d453 (2d Dept. 20l0}). 

Aci;;ordingly, and given the issues offoct raised, the defendants? motion for sumrn.aryjudgment as 

to the CLK defendar1ts is denied. 

"A contractor or subcontractor's limited c:ontractua1 undertaking to provide snow removal series 
gt~nernUy does not give rise to a duty of care to persons not a party to the contract, absent evidence that the 
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;.xmtrndor m: suhi::ontrnr::fm ;3.§,ri.m"!cr,d a c,:sri.,preheuiiv::~ m,tit,tm::::,wi:,e <:.,hlig.,1Hon, \'.1\~;rkil {>f ::;x.,ic~rb;it~d ;:,_ 
.&nge·rnu::;, <:.on.d.it.i,.:-,n 1.::,r !,mm::h~d a for<:.e ~}f l.tl.$ti'1.im.N1t nf trn.nn, i)r tb<lt for plai,1tiff de:tri:rocnt-&Hy rdkd mi 

th,;: c,m;trnd.,:<r's. co:::.itimrn-d p~~rG.:;.nxtance ,,fk: ,:i1)}~gstion .. " il.<'tit/m,.mi v Pir,st .,\:!ir1«ufo, C':-;. 6(} A .. [). 3d 639, 

8?4 l-J. l:5~ .. ltl 15} {2tl.i}t~l}t. 200$~J. 

Iktt:u6a1W, Himtington Ptwfog, ~%:ibli~h~<l., pi-inn:i}Jd1I, foas. i.t did not asrnm~~ ,, cmnp:rchtn~h/;:, 

;md. ~.:,;d11:..lve main~emmt~ ,tbhg,,Ji<:i.n .:\l: the ::;uh}ez:t pre:n;i.be:~ ,,11i.i that it ,:1wn.ed t1t1 duty of c?,re to phu1tsff 
The ,h~pn~iticri t;,z~ti.tIW\W i:sf hoth Hmt·~ imd Rrown pgrvidc ~vidence tb.,11 ihe :,w:.iw mid k~ rernov;s.l at th~ 
imbj:ect p:n~mi;;.e~; w;is ¼.n>:.kr the ex<:.btdvt wntn:il ,if th~ CLK dde-nd~uu, pmsum1t h, !:hesr .:nHis1ten,mce 

~grt.ir::-n,~ttt 1-~~·jfh I-lUt1h:r1.gt~·H .. 1: 1-)-ttYittg. 

sn iJpt,t~,tfo.rn., pfa{ndff ifoes. riot mi~~ an bstw or fact ,:1~. 1,) wht$tb.~r Brn'.lti1i.g:v,i, .Paving ;u&mmi,,{ <l 

cotrq:n~h~:-t,sve ,wtilitcn.a..~c<: ohh~p!.i(~i, giving. rise to t:; dm:y ,:;1· t::.~tn~ to 1ford p;u:tk;,; ;..ml f;ds t;; provide 
tr·;,'i,h>nre: in ,~dml.s:;lh!(,) fonn. th;st th,s di::fondtrnt ex~~ctthited ,:.,.r ,'.t\.'<,Jt~d th~ a1kg~.d &n.gpr:mi~ C!)i~d\ti{.il't 

A.ccN·Jfof)Y, ,kfu>'\d,mu·' tn.(Jtfon for ~.i;nr,m~ry j~Higc-r.t~e-rri: ,t.s to Jdi.:n,d;;l.nt, Hmwmgton Pavi:ng fac,, 

rn grnnt0d, 

\·fo\:l.fHt S,i~. M"\.XH ~~fkit,g :smlln<:::ll'y ji;.<!gintnl 01, th;,;: h,5u.:e z,f h,ibfory, theicby d:li;n-i.i~$i11g 
pfamnff's 0i>mr-faint ar:d aH C!'{JS~•·;Jfaitn.s .:ag:ain:':'.t tiie:m i.~ i:t-atlt~<l. a§ to ,;kfond;.:,r,tt, Hu.t,ting.t,:in. P~1\'h\g fot. 

onl:•/, 
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