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Divive LLC, CLE-HP 135 Crossways Park Dirive LLC, Houlihan Parnes Realtors, LLO dibda Lake

SEVR
dfisfa CLE-HP (hereinafier coliestively “OLE defendamy

grzmﬁ;msﬁidefendm (o sunnary judgroenton the issue ot hatl
snd all cross-claims against them, 18 determined ss follows,

This is an action for personal injuries alle spediy sustained by the plainiff, on Febroary 2, 201 &,
when she slipped and fell in the parkinglotatthe promises focatedat {33 Crossways Park Urive, W{\{\dmm*
New York thereimafter “salyect ot parking ot} due alloged acoumubation ofanowand e on the parking

1oL

Drefendants wove for swnoary judgoest on the ssue of Hability contending thatthe Black g’
condition pluntiffalieges to have fallen from at the sublect promises was ne sther visibie nor apparent that
defondants had neither actual or constructive notice of the allered *black fve” condition; that the é«:ﬁm@am

e

™y and Huntington Paving, Ine., seeking @ O{de{
shility, thersby dismissin g plaintiff s complant

snow rernoval contractor neither vendered the condition at the subrject premises worss or created the

condition; and that plainff did not detrimentally rely upon the defendant snow ¢

removal of ice from the subject parking fot.

T suppert of their motion for summary judgment defendants sabralt, nfer alia, copies of the
pleadings, verifiad bil of particulars and the wansenpts s of deposition testimony of plaintiff, Johu Bk,

b

Vies President of Property Managerent for CLK L ~ominereial Management, and James Brown, President

and ownerof Funtington Paving, Ine
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Plaintiff, Jennifer Vaughe, testifiod that on the date of the seoident she arrived st the prenuses o
g0 to work at approximately $30 a.m. and aoticed that the parking lot was very shiny due o what might
have been black toe or just moistare, The deposition ?L.sz‘.zm{m'y of plainsiff sates that she did not have sny

difficulty walkinginto the buildingon the mwsmingeithes atand that there was no snow o the ground

when she left the building to go home atapproximsiely i 00 pon. Plaintif s deposition iestimony stais
that the pateh of ice that a‘iisgediy caised her accident was situated close fo where her car was paried, and
fhat she did notsee anyone doing any kind ofenow remival services in the parking lod that mﬁmmg; OIS

where priorto her fall. Plaintif’s deposition stutes that she

did she see any sall Hrmd ot the grownd anywl
mounds of snow from previous snow falls was pusted offio the edges of fhe promises on the outsides of

the parking lot far away fromthe cars,

John Barke thereinafior“Burke™), Vice Prasident of Property Managemeont for CLE Conunercial
Managemeni {(herainatier “CLE&'} ﬁsmned at his {i-‘»‘.nosﬁimn that he oversees gencral maintepance

operativns of eleven buildings, ncluding the subject promises ossways park Drive, and
that UL has exclusive decisio mmﬁ;\mwau&wmy pertaming to ‘zhe mainienance of the subjed patking lot

Bake's dt,pomtmn st {:my states that he 16 not aware of any complaints concamming SROW 01 {e 08 the
subject premises on or before the date of the alleged accident on Febroary 2, 2015, Burke® eotified at hus
deposition that after a suow event it would be the job of CLE s field supervisor fo inspert the PIETNCS
followingthe cempiztm cof any snow plowing and to call the plowing compaiy back to the premises if
noCessary.

The depasition testimony of James Brown (heeer rafter “Brown™), president and owner of
defendam, Huntington Paving, Inc. (hereinatier "Hant Jggi(m Paving”) states that he was personally
involved in the mow and ive removal at the sumes’zp&rm&g fot and that prior to the sabject accident he was
last nt the subject prevuacs the day before the subject accident. Brown'sdeposition tlostimony siates that
he has an indspendent recollaction of being at the subjec pxcm'* eson the day prioy to the sulsject accident
and recalls that the paking lot surface wes clear of snow and iee, Brown states iv his deposition testnony
{hat Hootinglon T‘dv‘ﬂg performed snow removal at the subj »zs:.’f'pmmisea the night before the date of the
secident, arriving at midnighi Febnwary 2, 2015 snd leavingappro oximutely 8:00 a.m. Brown's deposiion
testimony sates th mH ningion Paving would not go hack to mrhmz any other work unless they were
called back and that it s thelr practice to plow the lot within s guarier neh before covering the ot with &
fial coat of salt before leaving the job.

¥n spposition, plaintiff contends that the defendants fail to establish that the sub _cct PIEINInes Was
i

mamtainedwarrs a»fmcﬁﬁy‘“fm‘mdmmn“s gretheiostinon ’»'oi}amui%mwmmd Huntington Paving

g
{o.. Inc. doss not address the conditions of the specificiotont heday in guestion and where the teatimy
of ia%m Burke, field manager v charge of nspeoting e sabscct parking lot, states that be has oo
independent recollection of the parking loton the dute of plaintiif's aceident, whersin e canni Spesk
the ahsarvations of the ficld inspector for the mamtonance cornpaLy.

In opposition, plaint{Fsabinits infer afia, copies < of the defendant, Huntington Peving’s imvoiees
for plowing and salting services atthe &su‘aj',xtt, and an email plaiotiff received from her employer on te
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date of the accidest advising (o ase caution due to snow and ice condiiions, along with the meleorologst
report of Tames Nobile, Centitied Consulting Meteorologist.

“Ina stip-and-fall case, a defendantmoviog for summary judgtent has the initial bur denofmaking
hich the plaintiff mnpcd, and did net have
actual or constructive notive of the condivon™ (drabica v, We re desociates, Ine, } 25 453388304 965, 4
NY.S 3d 124 {2nd Depr. 2615375

a prima facie showing that it did not create the condition on wi

3

“To impose Hability apon 2 defendant in o trip and fll action, there must be evidence that a
dangerous ov defective vondition exast ted, and thatthe dc“n&an* cither oresied the «

ar constmuctive nofice of 117 (Denn Mirphiy v, Nei

512 (3d Depi 2008), Gordon v dmerioan s\-afr,esmm m;‘w:s,:z{f’“s’ Ristory, 67N Y. R
(19861 A defendant has consiructive noties of a defect when the defect {is vistble and appareny, and has
existed for a safficknt length of thne before the accident that it could bave been diseoverad and vorredtod.”
(d.. Penn v F’Zef-:sf' Bank, 12 4.1.3d 354, 7{ SN YR 28 107 24 Dept. 2004} Spagnola v, Staten fslond

(57 22N Y823 831 {24 Deps 2051): Glorias niers., 298 A2

' g 2007 t,w{imf v, dmericen Musewn of & PN V824838,

Vo meet its insgal burden on {he weae iconsmmm notice, he

idence as 1o when the area i guestion was last sif—:an d orimapected relative

i ﬁ:‘-#ﬁ: iima wﬁﬁn ﬁza;)“-uzﬁﬁi il (Birnbawnry, New York Ra {;i;g de5'n, dng, STA DI I08 869 N¥R2
327 £2d Depr. 2008 Braudy v. Best Buy Co. fuc., 63 A.0.3d 1062, 353 NY. 834 80 (2d Depr. 2009

¢Hiveri v, Vassar Bros, Homp., X 3’ NY.S 23 604 {23 Depr 20130,

¥

in the instant matter, while the deposition testumony Qf the parties demonstrates that the Ol

e

defendants may not have had actual notice of snow/ice on the subject pramise
reparding the last tme the parking lot b qa STOTHWas

s, there is no festimony
. ABbough themm s

inspected prior to piamd-
cared of snow prier to plaintffs alleged accidentas of

of

evidence thai the subject parking

appm»ﬁmaw ¥ 8:00 a.m., guestions of i’ac‘( {141‘;8‘5 as o the condition of the packing ot at the time of the
accident at 100 pm., based upon platsifts deposition testirony that the whole parkwg\: fot was iceg atthe
e of her fall, and ¢ quently, whether there was adpquits time to discoverand remedy the alleged
5113;1&03 ixee, Sp :'swccsia ¥, ,.f"t;é;jf;?ﬂ:{f;fﬁ eltmore dve., LLC, 25 AD.34 883, 843 N Y820 801 €24 Degn,

2617 23, While there is insufcient evidence a3 to when the aceldent site was last 3 m\;«m‘n eid by CLX s field

suparyisor prior fo plaintiffs & zﬂ. and the (LK defendants offer only evidence as fo its general cleanmg

practices, ithae Fajted w establish, prima facie, that ftdid nothave constntivenotice o 3§ the snowdics whi .g.§
allegedly vapsed plainffs fall. See Sanmsg v T’M Flaibush Food Corp., 88 4D 3d 828 93

525 ¢2d Dept. 208 1i; Schicno v, Miful, fne, 79 ADId 726, {I2N. YR 2d 13402

Waldbaum s fnc, 734.0.3d ;‘3."4:‘3, SO0 N YE 23455 ¢34 Dept. 28181

£

83,

0 AL
Lepi. 3%;,'_{ - o

£

o

T

Accordingly, and given the Bsues of faet vaised, the defendants

to the CLK defendany is derdad.

motion for summarny judgnent as

“A eowtractor or subcontractor’s imited contractual undertaking to provide snow removal series
generally does not give nisy to a duty of care to persony nota party o e contract, absent evideones that e

3
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