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SHORT FORM ORDER INDEX No. 608456-18 

CAL.No. 19-02245MV 

SUPREME COURT - STATE OF NEW YORK 
LA.S. PART 10 ,. SUFFOLK COUNTY 

PRESENT: 

Hon. JOSEPH A. SANTORELLI 
Justice of the Supreme Court 

-- ·- . ·---------------· -- .. --------- ·----------· ---- . --------X 
ROSE ANN DIPIETRO, 

Plaintiff, 

-against-

FRANKL. MULLEN, 

Defendant. 

--- . -------. ------- ·---. -----. -- ·----· -------------------------x· 

MOTIONDATE 2-13-20 
ADJ. DATE 7-2-20 
Mot. Seq.# 001 -MG; CASEDISP 

DELL:& DEAN, PLLC 
Attorney for Plaintiff . 
1225 Franklin Avenue, Suite 450 
Garden City, NewYork 11530 

GENTILE&TAMBASCO, ESQS. 
Attorney for Defendant 
115 Broad Hollow Road, Suite 300 
Melville; NewYork 11747 

Upon the following papers read on these motions for summaty judgment: Notice of Motion and supporting papers hy 
defendant. dated December 10. 2019; Answering Affidavits arid supporting papers by plaintiff, dated June 18. 2020; Replying 
Affidavits and supporting papers by defendant dated June 30. 2020; it is, · · · 

ORDERED that the motion by the defendant for summary judgment dismissing the plaintiffs 
complaint is granted. 

This action was commenced by plaintiff Rose Ann DiPietro to recover damages for injuries she 
allegedly sustained on May 14,2015, when the motor vehicle she was operating was struckin the tear by 
a vehicle owned and operated by defendant Frank L. Mullen. By her bill of particulars, the plaintiff 
claims she suffered, among other things, ''severe lo wet back pain," "severe neck pain," "lumbar sprain 
and ~train,"· "limited range of motion of the lower back/ "cervical sprain and strain/' and ''limit range of 
motion of the cervical spine;" 

. Th~ defendant now n1oves for summaryjudgmentin his·favor, arguing that I:nsurance·Law § 
5104 precludes the plairttifffrom recovering. fat hon-economic loss,. as she did not suffer a. "serious 
injury" whhirt the meaning of Insuranc.e Law § 5102 ( d). In support of his motion; the defendant 
submits, among other things, atranscript·ofthe plaintiff'$ deposition.·testimQny, and li.swotn orthopedi~ 
examination report by Stuart J .. Hershon, M.D. 

----"'''"""'"''""•'•'•'• .•, ....................... ______ ._, .......... ,,.,_,,,_,,,~,._._._,._._ __ , .. ,, ___ ... ••••••••-••••• .. • .. •••••• .. ••• .. ~y•-.••""' • •• ••••• •• ,.,,,.,_,,._.,,_,..,,,_,, • .,,.,,_. ___ •-•••• .. • .. •••-••• .. •••• ............ ••••~ ..................................... __ _ 
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The plaintiff testified that she refused medical attention at the scene of the subject accident, but 
presented to Brookhaven Memorial Hospital later the Same evening complaining of neck and lower back 
pain: She stated that she was prescribed pain medications and discharged. The plaintiff next sought 
treatment from Dr. Jeffrey Epstein, who examined her and ordered physical therapy. Upon Dr. Epstein's 
order, she underwent approximately 20 physical therapy sessions at Island Musculoskeleta1, but was not 
subjected to any radiological examinations. The plaintiff indicated that she ceased physical therapy, and 
aU other meclical treatment, after seven weeks because it was "[m ]aking it worse;"· At the time of her 
deposition, nearly four years after her acciq.ent, she stated that while her neck pain has diminished 
somewhat, her lower backreinains "[ c]onstantly" painful. Upon questioning, the plaintiffexplained that 
she sought no further medical care because ''they are always trying to put you on medicine or mess you 
up with a surgery ... [ancl. she would] rather leave it alone." 

The plaintiff initially testified that she missed two days of work following the subject motor 
vehicle accid~nt, but later stated that she may have been absentfor a week She indicated that fot.an 
approximately one month period following her return to work, she was unable to perform all of the usual 
functions of her employment as a cashier, such as lifting heavy objects. The plaintiff stated that her 
physical limitations during such· time also forced het to reduce the num:ber of hours she worked each 
week. 

Dt. Stuart Hershon submits an affirmation draftedat the request of the defendant, whereinhe 
states that he is a physician licensed to practice medicine in New York,. and that he performed an 
i11cl.ependent orthopedic examination ofthe plaintiff on May 7, 2019. He indicates that the plaintiff 
presented with current complaints of pain in her neck, as well as lower back pain which radiates to her 
lower extremities. Dr. Herson states that he measured the plaintiff's ranges of motion using a, 
goniometer and compared his findings to normal· values enumerated in the AMA ''Guides to the 
Evaluation of Permanent Iinpairinent;'' 5th Edition; As to plaintiff S cervical spine; Dr. Herson states that 
range of motion testing revealed the following measurements: flexion to 50 degrees, where normal is 50 
degrees; extension to 60 degrees, where normal is 60 degrees; rightrotation to 80 degrees, Where normal 
is 80 degrees.; left rotation to 8() degrees, where norm.ans 80 degrees; rightlateral bending to 45 degrees, 
where the normal is 45 degrees; and left lateral bendiIIg to 45 degrees, where the normal is45 degrees. 
As to plaintiff's lumbar spine, range of motion testing revealed forward flexion to 60 degrees, Where the 
normal range ofm:otion is 60 degrees; extension to 25 degrees, where normal is 25 degrees; and right 
and left lateral bending to 25 degrees, where ilotmal·is 25 degrees. DL Hershon noted that the plaintiffs 
straight leg raise test revealed normal results,. and that she exhibited no tenderness. on. palpation,,. and no 
evidenc.e of muscle spasm in the tested regions;. 

Based upon his examination of the. piaintiff, as weil as his review of the plaintiff's medical 
records, Dr. B.ershon diagnosed her :with cervic_al andJumbar spine sprai11s; both resolv~d. In 
corichision, Dr. Hershon·opirtes, based µpon a reasonable. degree ofmedical certainty, that i•there is ho .. 
. evidence of an orthopedic disability." · 

A party moving for summary judgment "must make a prima facie showfo.g of entitlement .to. 
judgment as a. matter of law, tendering sufficient .evidence to demonstrate the absenc.e ofat1y material 

·······················-···------····-·······-····-···············-········-········-······· ---------·-············· -······ ........................ -·········································------[* 2]
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issues of fact" (Alvarez v Prospec( 1/osp., 68 NY2d 320, 324, 508 NYS2d 923, 925 [1986]). Failure to 
make such showing requires denial ofthe motion,. regardless of the sufficiency of the opposing papers 
(WinegradvNew York Univ.Med .. Ctr., 64NY2d851,·853, 487 NYS2d316, 318 [1985]). If the 
moving party produces the requisite evidence,. the burden then shifts to the nonmoving party to establish 
the existence of material issues of fact which require a trial of the action (see Vega vRestani Constr. 
Corp., 18 NY3d499,942NYS2d 13 [2012]). Mere conclusions, expressions ofhope, or 
unsµbstantiatedallegations are insufficient-to raise a triable issµe (see Zuckerman v City ofJYew York, 
49 NY2d 557,427 NYS2d595 [1980]). In deciding the motion, the Court must view aH evidenceinthe 
lightmostfavorable to the ilonmoving party (see Ortiz v Varsity Holdings, LLC, 18 NY3cl335; 339, 
93TNYS2d 157, 159 [2011]). . . . . . 

It is for the Court to detennine in the. first instance whether a plaintiff claiming personal injury· as 
a result of a motor vehicle accident has established aprima facie case that he or she sustained "sericms. 
injucy'' and may maintain a common law tort action (see Licari v Elliott,- 57 NY2d 230,455 NYS2d 570 
[ I 982]). Insurance Law § 5102 (d) defines '1serious injury'' as "a personalinjury which results in death; 
dismembennent; significantdisfigmement; a fracture; loss of a fetus; pennanent loss of use of a body 
organ, member, function or system; permanent consequential lirnita:tiori ofuse of a body organ or 
member; significant limitation of use ofa body function or system; or a medically determinecl injury or 
impaimtent of a 11.on-permanent nature which prevents the injured person from performing substantially 
all of the material acts which constitute such person's usual and customary daily activities for notless 
than ninety days during the one hundred eighty days immediately following the occurrence ofthe injury 
or impainnent." 

A defendant moving for summary judgment on the ground that a plaintiffs negligence claim is 
batted by the No-Fault Insurance Law bears the initial burden of establishing a primafacie case that the 
plaintiff did not sustain a "serious injury'.' (see Toure v Avis Rent.A Car Systems, Inc., 98 NY2d 345, 
746 NYS2d 865 [2002]; Gaddyv Eyler,.79 NY2d 955,582 NYS2d990 [1992]), A.defendant can 
establish thata plaintiff's injuries are not serious within the meaning of Insurance Law§ 5102 ( d) "by 
submitting the affidavits or affirmations of medical experts who examined the plaintiff and conclude that 
no objective medical findings support the plaintiffs claim" (Nunez_ v Teel, 162 AD3d 1058, 1059, 75 
NYS3d 541 [2d Dept 2018], quoting Grossman v Wright; 268 AD2d 79; 8:3-84, 707 NYS2d 233 [2d 
Dept2000]). Once a defendant meets this burden, plaintiff mustpresent proof in admissible fonn which 
creates a 111aterial issue offact (see Gaddy vEyler, supra; see generally Zuckerman v City o/New York, 
49 NY2d 557; 427 NYS2d 595 [1980]). 

A plaintiff claiming. irijucy within the ''permanent. consequential limitatioil''· or •'significant · 
linritaiion'; ofuse categories of the statute must substantiate his or her complaints of p'11nwith objective 
medicfl.l eviden,i;e.showirig the extent or.degree of the limitation of movetilent caused bythe injury and 
its duration (see Sc/tilling v Labrador,_ 136 AD3d 884, 25 NYS3d 331 [2d Dept 20i6]; Ravelo v Volcy; 
83 A03d 1034; 921 NYS2d 322 [2d Dept2011 ]; McLoud v Reyes, 82 AD3d :84.8, 919 NYS2d 32 [2d 
Dept 2011 ]). To prove signi:ficant physical limitation, a plaintiff must present· either objective 
quantitative evidence ofthe·loss of range ofmotionand its. duration based.on a recent examination or~ 
sufficient description of ¢.e. "qualitative nl:liure" of plaintiff. s limitations, with an objective basis:, 

·-········-·····--····---··-·······""""········· ........... -···············--···-------···-· .. -·······--···-··-······---------------•,o••··············--····················· ............ "'··-···---·---[* 3]
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correlating plaintiffslimitations to the normal function, purpose, and use of the bodypart {see Periv 
Meher; 1-8 NY3d 208,936 NYS2d 655 [201-1]; Toure vAv'is Rent A Car Systems, Inc.,supra; 
McEachinv City of New York; .13 7 AD3d 753,756, 25 NYS3d 672 [2d Dept 2016]). 

The 90/180 category ofserious injury, as codified in Insurance Law§ 5102 (d), requires that a 
plaintiffprove he or she. experienced a "medically determined injury or impairment of a non-permanent 
nature which prevents·the injured person from performing substantially all of the material acts which 
constitute such person's usual and customary daily activities." To qualify as a.serious injury within the 
90/180 category, there must be objective medical evidence ofamedically-deterniined injury or 
impairment of a non-permanent nature, as well as evidence thatthe plaintiffs activities were . . 
significantly curtailed due to such injury (see Toure v Avis Rent A Car Systems, Inc., supra; Licari v 
Elliott, 57 NY2d 230; 455 NYS2cl 570 [1982]; Ocasio v Henry, 276 AD2d 611, 714 NYS2d. 139 [2d 
Dept2000]). In addition to demonstrating an inability to perform "substantially all" usual activities for 
at least 90 days of the 180 days following the accident, a plaintiff assertinga 90/ 180 claiin must show 
through competent medical evidence that:his or her inability to perform such activities was medically 
indicate<i and causallyfelated to the subject accident(see Penaloza v Chavez, 48 AD3d 654, 852 NYS2d 
315 [2dDept 2008]). 

Here, the defendant established a prima facie case of entitlement to summary judgment in his 
favor (see Toussaint vZomah, 183 AD3d 657, 121 NYS3d 615 [2d Dept 2020]; see generally Alvarez v 
Pr(!spect Hosp;, supra). Through plaintiff's testimony~ the defendant demonstrated, prima facie, that the 
plaintiff ce~sed medical treatrn.ent after only seven weeks and returned to work in her full capacity less 
than 90 days after the subject accident and, thus,. has· not suffered a serious injury under the 90/180 
category oflnsurance Law § 5102 (d) (seeAmato v Gorecik, 167 AD3d 557, 86 NYS3d 905 [2d Dept 
2018]; Yunatanov vStein, 69 AD3d 708, 893 NYS2d 569 [2d Dept20l0]). The defendant also 
submitted competent medical evidence, namely the affirmation of Dr. Hershon, that the alleged injuries 
to the plaintiffs cervical and lumbar regions have not resulted in restrictions in her relevant ranges of 
motion, and do not constitute serious inJµries under the "pernianentconSequential limitation of use" and 
''significant limitation of use" categories. The burden thus shifted to the plaintiff to raise a triable issue 
(see generally Vega v Restani.Constr. Corp., Supra); 

. . 

In opposition, the plaintiff submits, among other things, the affirmationofSun:il Butani, M.D., 
and various unaffirmed and uncertified medical records; In his af:finnatiort, Dr. Butani states that the 
plaintiff presented to his office for an e:icamination on June• 3,. 2.020, more than five years after the. subject. 
accident, at which time the plairttiff complaine4 oflower ~ack pain a:t a severity of 1.0 on a scale. of 1., rn. 
He avers that the plaintiff aiso complained that her lower back pain radiated down her dght lower 
extremity, Dr. Butani indicates that upon physical examination of the plaintiff, be noted ''tenderness 
across the L4::L5 and L5 .. Sl ort both sides/' and that when mea$µred wi~ a goniometer, plaintiff's 
flexioil in her h.u:nbosacral spine was restricted to 60 degrees, where "nonnalis 90 degrees/' However, 
he does notstate the authority from which that.normal range of motion was derived. Dr, Butani.also 
recorded "positive~• results of a straight leg raising test;· finding the plaintiff's range· of tnotitm to be· 30 
degrees in her :right leg and 70 degrees in her left; As to causation,. Dr. Butani states that "[i] fthe. 
patient's history is correct, the patient's continued low backpairt is caused by motor accident(sic) of 

___ , ..................... . _________________________ •. ,_,. ..• ,,_.,., . ._ ......... -, ....................... -~ 
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5/14/2015 .... [ as there] have been no interVening accidents and she does not have any previous low 
back pain syndrome!' In conclusion, Dr. Blitani· opines that the plaintiff "continues to have low back 
pain syndrome with33% restriction offlexion of the lumbosacral spine," and "has gotpermanent partial 
disability with regards to lower back (sic)." 

Even viewing the evidence in the light most favorable to her, the plaintiff fails to raise a triable 
issue(see Washington v County a/Nassau, 176 AD3d 903, 111 NYS3d 107 [2d Dept 2019]). A 
"plaintiff's complaints ofsubjective pain are insufficient to raise a triable issue of factregardihg serious 
injury" (Calabro v Petersen; 82 AD3d 1030, 1031, 918 NYS2d 900 [2dDept 2()11]). As hermedical 
records were unaffirmed and her hospital records uncertified, "plaintiff did hot submit medical proof in 
admissible form that was contemporaneous with the accident showing any initial range of motion 
restrictions in her spine" (Li v Woo Sung Yun,27 AD3d 624; 625, 812 NYS2d 604 [2d Dept 2006]; see 
Ferraro v Ridge Car Serv., 49 AD3d 498, 854 NYS2d 408 [2d Dept 2008]; see also Nicholson v 
Kwarteng, 180 AD3d 695, 115 NYS3d 707 [2d Dept2020]). However, even if such records were 
deemed admissible by this Court, as the plaintiff argues, due to the fact that they were provided. by 
defendants to Dr. Hershon, and despite no evidence. that he; relied upon them in the drafting of his 
affirmation, they would not raise a triable issue (see Cenitamo v Themistokleous, 22AD3d 700, 804 
NYS2d40 l [2d Dept 2005]). Notably; in the single report drafted by Dr; Jeffrey Epstein on October· 1, 
2015, he recorded that his ex~ination ofthe plairitiffrevealed only a "mild" restriction in her lumbar 
range of motion in extension, no restriction in her lurhbar spine in flexion, and straight legtaising was to 
90 degrees bilaterally. According to his notes; Dr. Epstein diagnosed the plain ti ffwi th a sprain of her 
lumbar ligaments, and recommended X-rays and physical therapy. In treatment notes generated by 
Island Musc:uloskeletal Care in the period from June 12, 2015 through July 23, 2015, during which the 
plaintiff attended eight physic:al therapy sessions, her diagnosis isrecorded as "Thoracolumbar Strain," 
At two of the physical therapy sessions, some meastiremeht of the plaintiffs ranges of motion was made, 
but the values recorded were notcortipared to normal values. Further, the notes of six ofthe plaintiff's 
eight visits, including her last, state tlmt she is ''improving." 

Further, Dr. Butani, who metthe plaintiff for the first time immediately prior to drafting his 
examinationreport, .. failed to establish, using objective medical evidence, a connectionbetween her 
subjective complaints ofpain and any injury (see Pierson v Edwards, 77 AD3d 642, 909 NYS2d 726 
[2dDept2010];.Mamun Khan vS/zoaib Hamid, 19 AD3d 460, 798 NYS2d 444 [2d Dept 20051). 
Despite her admitted financial ability to do so,· the plaintiff Uiiderwent no diagnostic imaging of her spine 
in an attempt to. discern the source of her pain; Plaintiff submits rto evidence of spinal fractures, bulging 
or herniated dis:t<s, or any other physical· abnonnal ity (cf. Toure v Avis Ren( A Car Systems, J itc.,, supra)~ 
Dr. Butani's affirmation lacks.any.explanation of the physiological source of the plaintiffs alleged pairt 
and restricted ranges of motion. H.e does not stii.te what physical process, H· any, would result in the· 
plaintiff's pairi, nor did. he indicate wriy "low back pain syndrome" 111igh.t persist for more than five 
years. 

The plaintiff also fails to offer adequate ex:planation for her complete cessation ofmedical 
treatment after approximately seven weeks,(seeHwang vllgar, 178·AD3d 784;· lll NYS3d 899. [2d 
Dept2019];Atlfen vJackson, 164 AD3d 869, 79 NYS3d 917 [2d Dept 2018]; WestvMilrtinez, 78 

·-··---.. -·._,, ..... -.••... ,. ....................... ············-··" ............................... ____ .. ____ ............. _ ...•............••• ________________ .... _ ................................................ • .. ··--··--· [* 5]
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AD3d 934, 910 NYS2d 661 [2d l)ept 2010]). The plaintiff's medical records, which she asks the Court 
to consider, are devoid of any opinion that further treatment would be ineffective or merely palliative, 
Therefore, the plaintiff's failure to seek additional treatment for multiple years "renders the opinion of 
her medical expert speculative as to the permanency, significance, and causation ofthe claimed injuries" 
(Bogle vParedes., 170 AD3d 455,456, 95 NYS3d 193 [1st Dept2019] [internal quotation marks 
omitted], quoting Vila vFoxgloveTaxiCorp., 159 AD3d 431, 431-432, 71 NYS3d 69 [1st Dept2018]). 

Accordingly, th~ m<Jtionby the defendant for swnmacy judgmentdismissing the complaint 
against him is granted. · 

bated: ~fj O 3 2020 

X · FINAL DISPOSITION 

A. SANTORELLI 
J.S.C. 

NON-FINAL DISPOSITION 
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