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Upon the following papers read on tbs e~filed motion for slilnnlary judgment : Notice of Motion/ Orderto Show Calise 

and supporting papers by defendant Imbasciani. filed February 4. 2020 : Notice of Motion/ Order to Show Cause and supporting 
papers_; Answering Affidavits and supporting papers b'yplaintiff; filedJune 15, 2020 ; ReplyingAffidavits and supporting 

papers by defendant Imbasciani, filed June 25, 2020 ; Other · it is, 

ORDEKED that the motion by defendant Nicole Imbasciani, N.P ., for sU:riimaryjudgment 

dismissing the• complaint against her is granted to· the extent of dismissing the cause of action for 

informed consent, and is otherwise denied. 

This is a medical malpractice action brought to recover damages for injuries allegedly arising 
from the treatment of plaintiff Patricia DeMaria' s husband, Joseph De Maria,· then 70 years of age, by the 

defendants. The medical malpractice claims arise from defendant Nicole Imbasciani; N.P.'s treatmentof 
Mr.DeMariafrom August 7, 2014 to August 14, 2014, while he was a patient at Stony BrookUniversity 
Hospital ("S:BUH''), The plaintiff alleges that Ms. Imbasciani was negligentin, among other things; · 

failing to diagnose bladder cancer, failing fo obtain bladder imaging studies, andfailure to review 
records from the transferring hospital facility. She also alleges a cause of action for lack of informed 

consent. 

Ms. Imbascianinowmoves for summary judgment dismissing the complaint against her on the 
ground that. she did not· exercise independent medical judgment, that she did not depart from good and 
accepted practices in the treatment she rendered to Mr. De Maria, and that such treatment did not cause 
his alleged injuries or death: She submits, in support of the motion, copies of the pleadings, the bills of 
particulars, certified. medical records of Stony Brook University Hospiutl, the affirmation of Stephen 
Siegel, M.D., her clinical practice agreement,· and the transcripts of the deposition testimony of Ms; 

Imbasciani, Chirayu Got, M.D., and the plaintiff.. In Opposition, the plaintiff argues that Ms. Imbasciani 

exercised independent medical judgment; that she deviated from good and accepted practices in the· 

medical treatment she rendered to Mr, DeMaria, and thatsuch deviations proximately caused his alleged 

injuries and c:leath. The plaintiff submits, in opposition, a redacted expert affirmation and the transcript 

of Dr. Chowdhery's deposition testimony. 

The proponent of a summary judgment motion must make a prima facie showing of entitlement 

to judgment as a matter of law by tendering evidence in admissible form sufficient to eliminate any 
material issues of fact from the case (Alvarez v Prospect Hosp., 68 NY2d 320, 508NYS2d 923· [1986];. 
Winegrad vNew York.Univ. Med. Ctr., 64 NY2d 851,·487 NYS2d316 [1985]). The movant has the · 
initial burden of proving entitlement to summary judgment (Winegrad v New YorkUniv. Med. Ctt.; 

supra). Once such proof has been offered, the burden then shifts to the opposing party who must proffer 
evidence in admissible. form and must show facts sufficientto require a trial of any issue of fact to defeat 

the rootion for summary jtJdgment · (CPLR J2 l 2 [b]; Alvarez v Prospect Hosp., supra; Zucketmali v City 
of New York; 49 NY2d 557, 427 NYS2d595 [1980]), . . 

Healthcare· providers owe a duty of reasonable care to their patients while tendering medical 

treatment; a breach of this duty constitutes medical malpractice (Dupree v Giugliano, 20NY3d 921, 958 
NYS2d 312, 314 [201'.2];Scott v Uljanov, 74 NY2d 673,675, 543 NYS2d 369 [1989]; Tracy V Vassar 
Bros; Hosp.,'. 130 AD3d 713, 13 NYS3d226; 288 [2d Dept2015]}. A nurse whoseworkissupervised 
by a physician and who does not exercise independent medical judgment cannot be liable. for medical 
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malpractice unless (l) the directions from the supervising physicianso greatly deviate from normal 
medical practice that the nurse Should be held liable for failing to intervene, or (2) the nurse col11Illits an 
independent actthatconstitutes a departure from accepted medical practice (see Yakubtiv vJtimil, 121 
AD3d 884, 994 NYS2d l 90 [2d Dept 2014]; Poter v Adams, 104 AD3d 925, 961 NYS2d 556 [2d Dept 

2013]; Bellafiore v Ricotta; 8J AD3d632, 920 NYS2d 373 [2d Dept 2011]). To recover damages for 
medical 111alptactice, a plaiIJ,tiffpatientmust prove both that his or her healthcare provider deviated or 

departed from good and accepted. standards of medical practice and that such departure proximately 

caused his or her injuries(Gross v Friedman; 73 NY2d 721,535 NYS2d586 [1988]; Macancela v 

. Wyckoff Heights Med. Ctr;, 176 AD3d 795, 109 NYS3d 411 [2d Dept 2019]; Jagenburg v Chen­
Stiebel, 165 AD3d 1239, 85 NYS3d 558 [2d Dept2018]; Bongiovanni v Cavagnuolo, 138'AD3d 12, 24 
NYS3d. 68 9 [2d Dept 2 016]; Stukas v Streiter, 83 A!Hd 18, 918 NYS2d 17 6 [2d Dept 2011 ]). 

To establish a primafacie entitlement to summary judgment in a rrtedicat·malpractice action, a 

defendant healthcare provider must prove, through medical records and competent expert affidavits, the 

. absence of any such departure, or, if there was a departure, that such departure did not proximately cause 
the ph1intjff' s injuries (Macancela v Wyckoff Heights Med. Ctr. ,supra; Wright v Morning Star· 
AinbuletteSetvs.,. Inc., •.170 AD3d 1249, 96 NYS3d 678 [2d. Dept 2019]; · Wodzenski vEasternLong Is. 
Hosp;, 170 AD3d 925, 96 NYS3d 80 [2d Dept 2019]; Jagenbilrg v Chen.;.Stiebel, supra; Mitchell v 
Grace Plaza ofGreat Neck,Inc.,.115 AD3d819,982 NYS2d 361 [2d Dept2014]). The defendant must 

address and rebut specific allegations of malpractice set forth in the plaintiff's bill of particulars (Wall v 

Flushing llosp. Med. Ctr., 78AD3d 1043, 912 NYS2d 77 [2dDept20l0]; La Vecchia v Bilello, 76 
AD3d 548, 906 NYS2d 326 [2d Dept20 IO]; Grant v Hudson Val. Hosp. Ctr., 55 AD3d 874, 866 

. . 

NYS2d 726 [2d Dept 2008]). However, ''bareconclusory assertions by defendants that they did not 

deviate from good and accepted medical practices ... do 11otestabHsh that the cause of actiollhas no 
merit so as t9 entitle defendants to sumn1ary judgment'' (DiLorenw v Zaso, 148 AD3 d 1111, 1112, 5 0 
NYS3d 503 [2dDept 2017], qµoting Winegratlv NewYorkUniv. Med. Ctr;, supra at 853;see Garcia~ 
DeSoto v Velpula, 164 AD3d 474, 77 NYS3d 887 [2d Dept2018J). 

Aftermakingthis primafaeie showing, the burden shifts to the plaintiffto submit evidentiary 

facts or ml'lterials that raise a triable issue as to whether a deviation or departure occurred and whether 
this departure was ·a Competent cause of plaintiffs injuries (Williams y Bq,yley Seton Hosp., 112 AD3d 
917,977 NYS2d 395 [2d Dept 2013]; Makinen v Torelli, 106 AD3d782, 965 NYS2d 529 [2d Dept 

2013];.Stukas v Streiter, supra). The plaintiff need only raise a triable issue as to the elements on which · 
the defendant met the pdma facie burden (Bueno v Allam, 170 AD3d 939, 96 NYS3d 623 [2d Dept 

2019]; Spiegel v BetkisraelMed. Ctr.-Kings Hwy. Div., 149 AD3d 1127, 53 NYS3d 166[2d Dept 
·.· 2017]; Hernandez v Hwaishienyi, 148 AD3d 684; 48 NYS3d 467 [2d Dept ,20171). ''General 
allegations of medical malpractice, merely conclusory and unsupported by competent evidence tending 
to establish the essential elements of medical malpractice, areinsufficient to defeat defendant 
physician's sum1ilary judgment motion"· (Alvarez v ProspectH osp., supra at 325; see · Wright v Morning 
StarAmbulette Servs., Inc., supra; Spiegel v Beth Israel Med. Ctr;~Kings Hwy. Div., supra; 
Hernandez v Hwaishienyi, supra); Summary judgment is inappropriate irt a medical malpractice action 

where the parties present conflicting opinions. by medical experts (Macancela v Wyckof/Heigltts1ded. 
Ctr., supra;Lejkowitz vKelly, 170 AD3d ll48,96 NYS3d 642 [2d Dept2019]; Lowe v Japal, 170 
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AD-3d 701, 95 NYS3d 363. [2d Dept"·2019];"-Henry v Sunrise· Manor Ctr. for Nursing and 

Rehahilitati(m, 147 AD3d 739, 46 NYS3d 649 [2d Dept20l 7]). 

Ms. Jmbasciani established a. pinna facie case of entitlement to· summary judgment dismissing 

the .medical malpractice claims against her by demonstrating that she.did not exercise independent 

medical judgment and the absence .of a devi~tipn or (lepilrtu.re fro111 g.ood Md accepted ·standarcls of 
medical practice in .the medical treatment she rendered to Mr. DeMaria; and lack of proximate causation 

(see Jagetiburg v Chen-Stiebel, supra; Galluccio v· Grossman, 161 AD3d 1049, 78 NYS3d 196 [2d 
Dept 2018]; Bongiovanni v Cavagnuolo, supra;Mitchell v Grace Plaza of Gre4t Neck,. Inc., supra; 
Faccio v Go/uh, supra). By his affimi.ation, Pr. Siegel stated that he reviewed·the ple"adings; the.bills of 

particulars, various medical records, Ms. Imbasciani' s clinical .practice .agreement, and. deposition 

testimony of plain.tjff, Ms. Imbasciani, ·and ~a-defendants; He .opined ·within.1:1, reasonable degree· of 

medical certainty that Ms. Imbasciani did no("exercis•e independent medical judgment or depart from arty 
good and accepted medical practice ihher treatment ofMr .. DeMaria, and that sµch medical care was not 

a.proximate cause of.Mr, DeMaria'·s allegecJ. injuries. ·_pr .. Siegel detennined that ·Ms. ltnbascian:i . 

properly evah.@ted andtreated Mr. DeMaria during his admission to Stony Brook University Hos·pital in 
A~~~~ . 

Dr; Siegel explained that Ms. Imbasciani properly notified Dr. Got, her supervising cardiologist, 

of Mr. DeMaria's August 12, 2014 abdominal ultrasqund results, as she. w~ 9bljg~ted to do. 1:-Ie also 

stated that Ms. ImbaSciarti properly c91laborat¢d with Dr~ Gor·by direGtly comriiuitlcatiilg .. with .him, 
which ended her duty.regarding the abdominal ultrasound. Dr. Siegei stated that Ms. Imbasciani was not 

obligated to::speakto: other physicians about the ultrasound re.sults, as.:she.directly com:m.urticate:d witJ-i 

Dr. Gor al,9"-t the findings! He also. opined ~hatMs. hp_bas~iarij properly documented ·her ·coilvetsatiorts 

with Dr. Oor and Mr: DeMaria regarding the: ultrasound results. Dr. Siegel expiained that Ms. 

Imbasciani. did not have the .clerical responsibility to send copies of reports to Mr: DeMaria' s phy~.icians, 

Dr, Siegel opinell that Dr. Syaii and Dr: Liper~, the hematologists whQ r~quested: the abdominal . 

ultrasound, had the. responsibility to follow .. up on the· uftrasoundartd notify Mr: DeMaria/s primary care. 

physician,. not Ms. lm.bascianj.. 

Dr. Siegel opined that Ms. Im.basciani went above and beyond the f;tandard of care on August l3, 

2014 whe.n .she-informed Mr· .. DeMaria.oft4e bladdendtfasound resµltS. and advised him to consultwith 

a urologist. He,explaiiled tbatinform.ing Mr. DeMaria.o:fthe tiltrasound.resuits was not require.cl, .!:1-S the 
results were equivocal and concerned a non-acute condition, and did not relate to Mr. DeMaria' s C:ardiac 

•condition. Dr. Siegel opi.neti that as Ms. Tmbasciani's focus. ofcare·pertained to cardiology, she was not 

·obligated to perform a.physical examination including a rectal examination .. ·He state4 tha(a digital 

rectai examination would not have uncov~red Mr. DeMaria's bladder cancer anyway. 

Dr. Siegel opined that Ms. Imbascian:i was. not ·obl1gated to "investigate work-up to diag11ose 

bladder cancer; as Dr. Gor appropriatelyclecided that Mr. DeMarianeeded a.t1 outpa:tienturology 

cons:ulUJ,tion. H¢ explained that since Mt. DeMaria did notexhibit:signs of a urinary obstruction or gross 

·blood. in "his urine, and di"d not complain of pelvic pain; gross blood.in his urine, or difficulty in 

urinating, Ms. Tmbasciani was not required to order a urine cytology. For the same reasons, Dr. Siegel 

--····-······-······--·····-······--······-····-·····-····-······--······-···· ----------------------·-···-······--····-'·---······-······-········-·-··---[* 4]
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determined that M·s. hnbasdani was not required to .order an MRt CI ·scan, or··-x-:ray of Mr. DeM_aria's 
abdomen or pelvis. . 

Dr: Siegel opined that Ms. Imbasciarii was not reqli1.ted to recommend.a cysioscopy, because she· 

was not authorized to order one, urologists customarily perfonn cystoscopies as outpatient proce4ures, 
~d .the procedure w_as not urgently -neec:led. He ·(lxplained that the cysto~opy was not urgently needed, .as 
Mr. DeMaria was· on blood thinrier-s •and the ·procedure .has some tisk of bieeding; and he had no. 
complaints or symptoms to indicate a significanturinary obstruction. In addition, Pr.· Siegel opined that 

deferrirtg·.a possible, cystoscopy to be .done on.an outpatient basis was reasona,ble given the psychological. 
stress already associ11ted with Mr. DeMaria,s cardiovetsion. 

Dr. -Siegel opined that while Ms. Imbasciani played an active 1'.0le in Mr: DeMaria's care~.she did 
not·exercise·independeht medicaljudg"rnenttegarding to his urological work .. upi He staiedthatthe 
directions from her attending physician,· Dr. · Gor; did .not so greatly· deviate from normal medical practice 

th!:!-t she should have interye.ned or inquired as to the correctness ·of t:IJ.e: orders; Dt. Siegel further opined 
that ·Ms. hnbasciani implemented tbe·teasorta:ble treatment plan formulated by Dr. Gor; namely ,_to. have 

Mr. DeMaria follow-up with a urologist on :an outpatient basis. He determined that Dr. Gor' s treatment 
plan was -not so contraindicated by-nol'.lllalpra.ctice that it should have. been questioned by Ms. 
lrilba,sciani. 

Dr. Siegel opined that Ms. bt~basciani was not responsible for: the discharge fo.structions given to 
Mr. DeMaria, as Dr. Gor decided to d1scharge 1-um and she did not write his discharge orders or 

discharge summacy. Dr. Siegel stated that TberesaStayola, N.P., ~d Deborah Schwartz, N.P., 
. . . 

formulated the· August 14, 2014 discharge orders, Fina,lly, Dr_.. Siegel -opined that Ms. Iinbasciani' s. 
treatment of Mr. DeMaria.was not a. proximate cause.ofhis alleged injuries or death, as she was not 
involved iil the decision to.dis.charge hhn on August 14, 2014 or in the preparatipn of discharge. 
instn,tction~. · 

Ms .. Imbasciani having met b.e.r initial burden on the 1_no,tion as to, the c.au.Se of action for medical 
- tn~lpractice~ .the burden shifted to the: non-moving parties to submit adm1ss1ble evidence raising. a triable. 

issue of fact (see Jagenburg V Chen-Stiebel, supra; Williams V Bayley Seton llosp .• supra; Makinen V 

.Torelli, supra; Stufcas_ vStr~itet, s~pra). The.plain~ffcontends that Ms. Imbasciani has,not met her 
burden~·as plaintifftestified":thather artdMr. DeMaria. werenot informed of anything rel~ted to.his. 
bladder, in contradiction to Ms. ImI:,asciani'stestitnony. However, as Dr. Siegel opined that Ms. 
Imbasciani was·.notobligated to .inform .Mr. DeMarja about anything related to his bladder,. the conflict 
"in testimony did. not bar her from .meeting her initial burden. · 

By bis affirmatic:ip:, plaintiff',s expert stated. that he reviewed the pleadings,. various-medical 
records, Ms.Tm.bascianFs·clinical.·practic"e·agreement, and all.deposition testimony. He opined wit.bin a 

reasonable degree of m~dical ceit~nty that Ms. Inibasciani exercised independent medical judgment and 

departed from goog. and accepted ITiedica1 practice. in her treatment of Mt; DeMaria, and that..~uch 
medical .care was a proximate cause of his alleged. injuries .. 

··············-······---·············-·---···········-·---······· .. ··-~-----------------~-····-·"'····---····-·························-·········-······-···-··-[* 5]
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The plaintiff's expert .opined tbat Ms. Imbascbmi exercised her.own independent-medical 
judgment and co:rrili1itted independent acts of neglig<:.:nce, as her role was notlirnited to telling Dr. Gor 

the ultrasound results.and then "parroting hack," to Mr. De;Maria what Dt .. Got said. Plaintiff's expert 
determined that Ms, .lmbasciarii made her own decisions and theninfonned Ur. Gor what she had done. 

He. explained that as the nurse practitioner responsible for coordhtating: Mr. DeMaria' s care, she was 
· required to coiillnunfoate· and come to an agreement and.understanding. betwe~n .all tl_le healthcare . 
providers involved in .the case regarding a specific and clear plan as to who was teceivfng, reviewing, 
lllld acting upon thefinding ofa potentialrrialigna.ncyandmaki~g decisto:ns; The plaintiffs expert 

opined that as the primary service,-it was Ms. Imbasdani and Dr. Gor,s duty to:·ensure.that appropriate 
communication between·bealthcare prpviders t.ook place to formulate: a clear plan, which they did not do. 

The.plaintiff'·s expert ·further··opined.thatMs. Ini,basciani.bad a duty beyond telling Dr. Gorthe 
ultrasound results,. inciuding. informing Mr. DeMaria and the. hetnatologists. He· explained that ifthe 
h~matologists were .re.spo:µsible for discussing, the results with Mt. DeMaria and formulating a plan, as 

she contends,it was Ms. Imbasciarti "·s independent obligation:to.affinnatively col_labqrate.:\vith tq.em to 
formulate a plan. The plaintiffs expert opined that Ms. Inil;->asciani did not rneenhis b bligation by 
simply making a not~tionin the records that she had. no reason to believe the hematologists would see 
when they had not seen Mr. b.eMaria.:in day~ and had .already establish.e.4 a discharge plan. Pla.intiff' s 
ex,pert further opined that Ms. _hnbasciani made her ·own determinations as to when and what to tell Mr. 
DeMarfa about the iiltrasound~ as she admitted that she. came to her own conc.lu.sion tha~ th~ findings 
were 1.ncidental, ·non-:1,1rgent; andnot. ·significan~ e11oµgh to warrant a conversation with --an another .health 
care provider before discuss~ng itwith Mr. DeMaria .. Plaintiff's expert also stated that Ms. Imbasdani 
was required to inform.the hematologists aboutthe ultrasound resultsregardle.ss of the results. 

The plaintiffs expert stated that both Ms. Imbasdani and Dt. Got had the responsibility to 
coliaboratiyely analyze the case before concluding that Mr. DeMaria had.no issue.s with: :urination, 
residuals; •other genitourinary issues; .. or indicatkm of possible obstructipn. He. explained that the 
standard of care required that as the prhnary team, they wete to conduct an appropriate .work-,up and 
analysis before a decision could he made. He ·opined. that neitll.er of them met such obligatipn. The 

plaintiff's··expert stated that.the stano,flrd of care didnotallow Ms. Imbt1$dani or Dr; Gor·to niake a 
deterriliriation that testing and work-up should not be done on an inpatient basis. without havl.ng done a 
thorough evaluatio~ irrespecdve of what Mr. PeMaria was told. 

Plaintiff's expert· opined that the standard of care required M:s. lmbasciani, alone or in 
·.colh1boration with Dr; Gor, to .ass.ess wbe$er Mr; DeMaria required additional imaging studies, a more 
focused physical exaniinatiort, laboratory testing, diagnostic studies, and inpatient-consultations. He .. 
explained that Ms, Imbasciani was required to ask Mr. De Maria wfo1f he was. feding in the moment and 

explore information al;,,out his pas.t. Plaiptiff s expert also opined that the medical records do: not reflect 
that Ms. lmbasciani made. an attempt tff"elicit this information. He. further opined that even without 
clinical complaints, there were indications ofabnormaliti~s that dt!111onstrated the .need for an inpatient 
.consult.for work-up to .establisll Ml:'. DeMaria'S·Staws from ~urology standpoint. He further stated that a 
proper assessment on August 13 ,.· 2014 would have ·required additional imagh1.g by ct .scan, MRI, urine 
cytology~ and aµ inpatient consult. Plaintiff's expert opined that after such workwU:p. a urologist should 

·.detertnine whether a patient should have a cystoscopy inpatient or not ·· 

---~-------------~----···········-···--···--···----··-······-- ··········-·---·····-[* 6]
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The plainttfrs.expert·stated that the medical re·cords from Mather Hospital sent with Mr. 
DeMaria upon his transfer to SB UH included ultraso.und results of a bladder outlet obstruction and post:­
void residuals. H~.explained that Ms. Imba~c~~i an(l.Dr. Gor .were required to be aware of the. 

availability of the Mather Hospital records ancl'that an ultrasound was performed at Mather Hospital on 

August 7, 2014, Plaintiff's expert opined that Ms. Imbasciani was. required to review the available 

medicalrecotds and interview Mr. DeMaria, regarding .his genitourinary. .health, a!;l it is a. basic aspect of 

providing· appropriate care. !fo determined that neither Ms. Imbasciarti nor Dr. Gor made-themselves 
aware of M~. DeMaria's documented bladder outlet obstruction, trabecufated bladder, abnormal blood 

cells in the urinalysis.,: or his complaints ofdysutiaon the day they determined.he did not need an: 
inpatfont work-up. · · 

The·piaintiff.s expert·statecf.ihatthere were red blood· ~ells identified on·.the urip~ysis conducted 
at Sl3UH and Mather Hospital demonstrating a possible sign cifbladde·r cancer a:nd other ·abnorntalities. 

He opined .that such findings should be incorporated into· a determination of whether to request an 
inpatient consult. The plaintiffs expert opined· that .despite having the: ability,to. reque$t an inpatient 

urology consult, Ms. Imbasciapi decided not to order art i11patie.t).turology consult based on the 

ultrasoun.4 results at_1d her experience regargfog cy~toscopies being conducted out an outpatient basis. 
He .stated. that how urgently a cyst~scopy or: urologica( ·consult was requi.red would depencl on the resul~s 

of the required work-up that should ~ave been cond~cted. 

The plaintiff's expert further·opinecl. thatMs. Jmbru;ci~iand Dr. Gar's decision not to pursue an 
inpatient .consultation ot cystoscopy b!:lSed on Mr. DeMaria's psychological stresswasincredi..tlous, as 

there was.no notation that he was experiencing.psychological stress that would justify withholding a 
proper wotk~up. He further. st~ted that even. i{M:t:. DeMaria co1,dd not hB,ilc)le ·the stress of a cystoscopy,. 

Ms. Imbasciani and Dr. Gar were still required to perform a work-up u$ing other less invasive testing 
an,d a urology consult. 

The plaintiffs. expert opined that Ms, Imbasciani' s departures .from accepted standards of care 
were siibstmitial contributing factors.in causing a disru,ptionto ihe continuity of ~are an.cl.placed Mr. 
DeMaria at increased.risk of-being banned by·"falling through the cracks." More specifically, plai:ntiff':s 
expert stated that Ms. Imbasciani's departures .contributed to a prolonged delay in timely and properly 
diagnosing and treating Mr. DeMaria' s bladder cancer, which led to its progressic;m to ~dv@ce 
metastatic cancer ·after diagnosis in .Jutte 20.1.5-. 

.As plaintiffs expert de~cribed how Imb~ci~ exercised :independent medical judgme1,1t, th~ 
·applicable staj:).datds of care unq.er the circilmstances; how Ms. Iinbasciani ·departed or deviaied from 
such standards,. and that these departures were competent causes of Mr. DeMaria's injuries,.his 
affirmation is sufficient to raise.tria,ble •.issues of fa.ct (see· Memoli v Wintli.rojJ-University Hosp., 147 

, AD3d 931, 47 NYS3d 128 [2d Dept20-17]; Kiit v Okonta, .143 A03.d 601;:39 NY·83ci456 [i·stl)ept· 
2016]; Schmitt v Medford Kidney Ctr., i21 AD3d 1088, 996NYS2d 75 [2dDept 2014]; Williqms v 
Bayley Setqn.Hosp., supra; Stuka5' V Streitet, s-µpra). As· the parties. have. presented conflicting opinions 
by medical experts as to whether a· departure from -good and accepted medical practice occurred and 
whether such departure was a proximate c:!!luse of the alleged injuries, an order granting summary 
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judgment is not appropriate (see Jagenbilrg v Che11-Stiebel,supra;Leto v Feld, supra; Gressman v 

Stephen-Johnson, supra; .Moray v City of Yonkers, supra), 

To establish a claim·for medical malpractice based on lack of infonned consent,. a plaintiff must 

prove: ( 1) that the person providing the professional treatment fail eel to disclose alternatives to such 

treatment, arid the altemati ves, and fa.ile4 to inform the plaintiff of tlle reasonably foreseeable risks of 

such treatment that a reasonable medical practitioner would have disclosed irt the· sariie circumstances;. 

(2) that a reasonably prudent patient in. the same situation would not have undergone the treatmenthad 

he or she been fully informed of the risks; and (3} that the lack of informed consent was a pro~dmate 

cause of the plaintiff's injuries (see Public H~alth Law § 2805-d [l]; Wright v Morning StarAmbulette 

.Servs., Inc;,supra; Dyckesv Stabile, 153 AD3d 783, 785, 61 NYS3d 110 [2d Dept 2017]; Sc/iussheim 

v Barazanl, 136. AD3d 78 7, 24 NYS 3 d 7 56 [2d Dept 2016]). T n establish the proximate· cause element; 

a plaintiff must show that the operation,. treatment or procedure for which there was no informed consent 

was a substantial cause ofthe injury (Thompson v Orner,36 AD3d 791, 828NYS2d 509 [2d Dept 

2007]; Trabal v Queens Surgi"-Center, 8 AI>3d 555, 779 NYS2d 504 [2d Dept2004 J; Mondo v · 

El/stein, 302 AD2d 437, 754 NYS2d 579 [2d Dept2003]). 

Ms. Imbasciarii established, prima facie, entitlement to summary judgment dismissing the cause 

ofactionfor lack of inf armed consent against her on the ground that she did not have a-duty to obtain 

Mr. DeMaria's informed consent (see Cynamon v Mount Sinai Hosp., I 63 AD3d 923, 81 NYS3d 520 

[2d Dept 2018]). Dr; Siegel opined thatMs. Imbasciani did not perf orn1 surgery or an invasive 

procedure on Mr. DeMaria, He statedthat Ms. Imbasciani did not engage in a violation of ML 

DeMaria's physical integrity and thatthe hospital's recmds donotindicate that she needed to obtain 

informed consentfpr some aspect ofcare. that she rendered. The plaintiff does· not oppose the dismissal 

of the cause of action for informed consent. · · · 

Accordingly, the motion is granted to the extent of dismissing the cause of action of informed 

consent, and is otherwise denied. 

The unredactedaffirmationufthe plaintiffs medical expert submitted for in carrierareview will 

be returned by mail to plaintiffs colihseL 
. . 

Dated: 
AUG O 4 2020 

--------

FINAL DISPOSITION 

. PH A SANTORELLI 

J.S.C 

X NON~FINAL DISPOSITION 
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