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To commence the statutory time 
for appeals as of right (CPLR 5513 [a]), 
you are advised 10 serve a cop of this 
order, with notice of entry, upon all parties. 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF ORANGE 

----------------------------------------------------------------X 
CURTIS DROUIN, 

Plaintiff, 

-against-

CITY OF NEWBURGH, CITY OF NEWBURGH 
DEPARTMENT OF PUBLIC WORKS, 255 
FIRST STREET, LLC, and "ABC CORP.", (the 
latter name being fictitiou , true name unknown, 
and used to connote persons responsible for this 
occurrence), 

Defendants. 

---------------------------------------------------------------X 
SCIORTINO, J. 

DECISION AND ORDER 

INDEX NO.: EF002165-2020 
Motion Date: 10/7/2020 
Sequence o. 2 

The following papers numbered 1 to 2 I were considered in conn ction with the application 

of defendant 255 First Street LLC, for summary judgment, dismissing the Complaint and alJ cross-

claims as against it: 

PAPERS 

otice of Motion/Affumation (Walsh)/Exhibits A-1 
Affirmation in Opposition (Radigan)/Exhibits 1- 5 
Affirmation in Reply (Mahoney)/Exhibits AA-CC 

NUMBERED 

1 - 11 
12 - 17 
I 8 - 21 

Background and Procedural History 

This is an action for personal injuries arising out of a slip and fall accident which is alleged 

to have occurred on April 16 2019 at approximately 11 :00 a.m. near 255 First Street in the City of 

ewburgh. Plaintiff alleges that he fell to the ground on a dangerous defecti e and/or hazardous 
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area of broken and uneven sidewalk. 

On June 9, 2020 ewburgh was served with a Summons and Complaint (Exhibit D) which 

had been electronically filed on March 16 2020, just prior to the limitations of the Court s functions 

due to the COVID crisis. Newburgh filed its Answer on June 12, 2020. (Exhibit F) Co-defendant 

255 First Street LLC filed its Answer on May 14, 2020. (Exhibit E) By Decision and Order dated 

July 28 2020 this Court granted the application of defendants City of ewburgh and ewburgh 

Department of Public Works for summary judgment. 

By otice of Motion electronically filed on August 11 , 2020 defendant 25 5 First Street seeks 

summary judgment dismissing the complaint and all claims as against it. 

On September 4 2020 a virtual conference was held . Plaintiff's counsel was directed to 

prepare and serve a Supplemental Bill of Particulars detailing the approximate location of the alleged 

fall with specificity and a description of the defect. Plaintiff filed Supplemental Bill of Particulars 

dated September 4, 2020 which included ten (10) photographs. Subsequently, the motion was 

adjourned at defendant's request to October 7, 2020. 

Note oflssue has not been filed. 

Motion for Summary Judgment 

In support of the motion, defendant argues the record unequivocally establishes that 

defendant did not create the condition complained of which plaintiff claims caused the alleged 

incident, nor did defendant have notice of the defect. 

Defendant argues that plaintiff's unverified Complaint fails to describe, in any meaningful 

detail, the condition complained of regarding the subject sidewalk or where the alleged condition 

existed along the course of the sidewalk. Defendant notes the photograph made part of plaintiffs 
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otic of laim i unauthenticated and of very poor quality. Though, defendant served discovery 

demand dated Ma 12 2020, plaintiff ha failed to date to respond to defendant di co ery 

d rnands. uch defendant has been d nied its right to ascertain in detail the condition which 

plaintiff complain of and its pr cise location. 

E en if plaintiff had sufficiently d cribed th condition complained of and it location 

d ndant argu it did not er at the all ged condition, nor did it have a tual or constru ti notice 

of rune. Ther is no e idenc in the record that defendant performed any work relativ to th subject 

id walk er at d the subject condition. 

ith r spect to notice defendant argu s there is no e idence that defi ndant had actual notic 

of th alleg d condition. o complaints or comments were received from tenants the City of 

wburgb or the building department or any non-party. In support of the motion, defendant attach s 

the affidavit of Yoel Glanz principal of defendant. Mr. Glanz avers that prior to the date of 

plaintiff's alleged accident th City of wburgh's Building Depaitment issued no vio lations ith 

r pect to th ubject id walk. H nev r received any complaints or comments regarding any aspect 

of the sid alk or adjacent to the sidewalk; nor did he receive complaint or comment that anyon 

had slipp d, tripped or fallen due to any condition of the subject sidewalk. 

D ti ndru1t attaches the affida it of Joel Stern an individual who collect d rent and perfo1med 

, ark on th premis s. In his affida it Mr. Stern state that defendru1t did not mak a pecial use of 

th ubj ct id walk. 

D fi ndant al o attaches the affidavit of the ity Clerk Lor ne Vitek submitted in support 

of co-d fi ndant s di po iti e motion. Ms. Vitek states that she made a search of th files in her 

office and fo und no r cord of writt n notice of a dangerous condition at or neru· 255 First treet 
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within the City on·or before April 16 2019, the date of plaintiffs alleged fall. 

D fendant argues it had no constructive notice the plaintiffhas failed to sufficiently desc1ibe 

the condition complained of and its location and there is no evidence in the record that th all ged 

condition was vi ·ible or apparent. 

As this ourt r centl granted co-defendants motion for summary judgment the cross­

claims should be dismissed as a matter of law. 

Opposition 

In opposition plaintiff argues Defendant s motion is premature. Plaintiff's discovery 

demands are outstanding and no depositions have taken place as of this date. Plaintiff avers it has 

responded to all disclosure demands. On September 5 2020 Plaintiffs Verified Bill of Particulars 

and Plaintiffs Demands were served. (Exhibit 5) 

Plaintiff appends the plaintiff affida it in which plaintiff indicates h was tra eling on th 

sidewalk in front of 255 First A nue in N wburgh when his foot was sudden! caught on a 

protruding concrete slab within the sidewalk. The deteriorated and uneven concrete slabs had 

overgrown grass growing between them. Plaintiff tripped and fell forward impacting his body into 

th sidewalk. 

Plaintiff argues the precise location and conditi0ns are sufficiently demonstrated in plaintiffs 

affidavit as well as the photographs attached as Exhibits 1 through 3 to plaintiffs opposition. 

Plaintiff notes in his affida it "Attached as Exhibits ' 1 ', 2' and ' 3' are photographs of the location 

on the idewalk where I tripped and fell. These photographs are a true and accurate depiction of the 

c nditions of the concrete labs on the sidewalk on the day of my accident." Pl'aintiff' s Affidavit 

par. S) Plaintiff argues the height of the gra s growth indicat s that the sidewalk labs had been 
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eparat d and uneven for a long period oftime and masked the gap between the slabs and concealed 

th rai ed slab from plaintiff's view. 

Plaintiff argues defendant ha failed to submit any evidence that it maintained the sidewalk 

in a r asonably safe condition and ha th refore failed to meet its burden on summar judgment. 

Defi ndant ha also fail d to stablish that it did not have constructive notice of the sidewalk s 

d fi cts. The photographs and affidavit of plaintiff show that the sidewalk s condition rai ea triable 

i u of fact as to whether the visibly uneven nature of tb concret slabs constituting the sidewalk 

exi ted for a suffici nt length of time for defendant to have constructive notice. Plaintiff notes that 

d fi ndant's affidavits are self-serving and insuffici nt to establish defendant lacked constructive 

notice of the condition of the side alk . 

Plaintiff avers that defendant s tenants may testify that they had informed the defendant s 

agents or employees of the dangerous condition within the sidewalk abutting the premises. Plaintiff 

argues that, as the record is in ufficiently developed, defendant failed to me t its prima facie 

bowing of entitlement to summary judgment. 

Repl 

In reply defendant argues plaintiff has failed to set forth with appropriate detai l the precise 

location of plaintiff's alleg d accident. Plaintiffs attempts to supplement the Verified Bill of 

Particulars are patently insufficient lacking specificity are vague and fail to ad quately d scrib 

th preci e location of plaintiffs alleged accident. 

De·fi ndant argues plaintiffs upplemental Bill of Particulars fails to comp I with the ba i 

requirement of plaintiff to et forth the ' approximate location" of the subject accident pursuant to 

PLR 4043(a) 2) and the controlling case law. Defendant cites to Ma tey v. Mancusi 122 Mi c. 2d 
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199 ( up. Ct. Kings Co. 1983) for the proposition that defendants are entitl d to a precise 

de cription of the accident. 

Plaintiffs upplem ntal Bill of Particulars provides, "the accident complained of herein 

ccurred on April 16 2019 at approximately 11 :00an1 while the plaintiff was lawfully and properly 

walking on th sid walk in front of 255 First Street... More specifically th plaintiff was walking 

at or near th fence which surrounds the perimeter of the property. Furthermore attached h r to are 

photographs which wi ll clearly and accurately depict the .location of the defective condition on the 

d .fi ndant ' s property. Defendant argues that plaintiffs description i deficient, and the 10 

photograph at1ached to the upplemental Bill of Particulars are not authenticated by plaintiff 

himself. Defendant notes that no mention is made as to when these photographs were taken and 

ba don the numerals on one of the photographs itself it appears to have been taken on September 

15 2017. Defendant notes the alleged incident occurred on April 16 2019. 

Plaintiff's opposition makes no reference to the affidavits of Mr. Glanz, Mr. Stern, and Ms. 

Vitek. Therefore, th facts contained therein are deemed admitted. Instead plaintiff speculates that 

defendant ' s tenants may testify that they had informed defendant of the dangerous condition of the 

sid v alk. Plaintiff has not indicated that it has attempted to contact any such tenant. 

Defi ndant argues plaintiff has failed to raise a triable issue of fact and therefore, the motion 

should be grant d. 

Discussion 

A party moving for summary judgment must make a prima facie showing of entitlem nt to 

judgm nt as a matter of law, offi ring sufficient vid nee to d monstrate the absence of any material 

issu s of fact. Nash v Port Wa. h. Union Free School Dist. , 83 AD3d 136, 146 (2d D pt 2011) 
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citing A lvarez v Prospect Ho:;,p. 68 Y2d 320 324 (1986) The function of the Court on such a 

motion is i sue finding and not issue determination. Sillman v. Twentieth entwy -Fox Film orp. 

3 Y2d 395 (1957) The ourt is obliged to draw all reasonable inferences in favor of the non­

mo ing party. Rizzo v. Lincoln Diner orp., 215 AD2d 546 (2d D pt 1995) Where there is any doubt 

about th existenc of a material and triable issue of fact summary judgment must not be granted. 

Anyanwu, . John on 276 AD2d 572 (2d Dept 2000) The i su of whether a dangerous c ndition 

xists on r al property is generally a question of fact for th jury " dep nding as it does n the 

pmticular facts and circumstances. Green v. Price hopper 164 AD3d 4 78 (2d D pt 2018)· Taussig 

v. Luxuty ars of Smithtown, Inc. , 31 AD3d 533 (2d Dept 2006); Fasano v Green-Wood emetery 

21 AD3d 446 446 (2d Dept 2005) 

A defendant mo ing for summary judgment in a premises liability case must make a prima 

facie showing that it maintained the premises in a reasonably safe condition and it did not create 

a dangerous or defective condition on the property or have either actual or constructive notice of a 

dangerous condition for a sufficient I ngth of time to remedy it.' Baez v. Willow Wood Associates, 

LP, 159 D3d 785 (2d Dept 2018 ; Rendon v. Broadway Assoc. Ltd. Parner ·hip , 109 AD3d 975 

976-977 (2d Dept 2013) A defendant has constructive notice of a hazardous condition on property 

when the condition i isibl and apparent and has existed for a length of time sufficient to afford 

Lh defendant a reasonabl opportunity to discover and remedy it. ' Id. citing Bravo v. 564 Seneca 

Ave. orp. 83 AD3d 633 (2d Dept 201 l) 

H re, d fendantmade aprimafacie howing ofits entitlem nt to judgment as a matter oflaw 

through its submission of affidavits ofYoel Glanz Jo I tern, and Lorene Vit k. Once this showing 

has b en made the burden shifts to the party opposing the motion for summary judgment to produce 
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• 

evidentiary proof in admissible form sufficient to establish the existence of material issues of fact. 

Zuckerman v. City of New York 49 NY2d 557 (1980) In opposition plaintiff submits an affidavit 

of plaintiff and three photographs depicting the uneven concrete slabs of a sidewalk in front of a 

house. Drawing all reasonable inferences in favor of the non-moving party, as the Court is 

constrained to do on a motion for summary judgment, plaintiff has raised a triable issue of fact as 

to whether the visible and apparent condition existed for a sufficient length of time for defendant to 

have discovered and remedied the defect. 

In light of the foregoing, the application of defendant 255 First Street for summary judgment 

is denied. 

Cross-claims were dismissed as moot in the July 27, 2020 Decision and Order. 

The parties shall appear for a virtual conference on J7e_c.e..fl-lStr I~ 2020 at 10:30 a.m. 

The foregoing constitutes the Decision and Order of the Court. 

Dated: November 9, 2020 
Goshen, New York 

To: Counsel of Record via NYSCEF 
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HON. SANDRA B. SCIORTINO, J.S.C. 
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