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~ 

STAT!i".OF NEW YORK 

SUPREME COURT COUNTY'OF· WASHIN.GTON 

JOHN DOE,. JANE iiOE :and JAMES· DOE., 

P1amtiffs1 

~a~ainst, 

STEVEN PATRICK. DAVID WEVER and 
GREENWICH ·cNETRAL. SCHOOOL DI~TRi-CT) 

A.PPEARAN'c:Es: 

ROEMER \VALLENS GOLD &---MINEAUX, LLP 
Attorneys for J>laintiffs · 

·1 (Matthew J. Kelly, Esq.). 
13 Columbia -Circle· . . .. . 

Albany ,.New Y orkl2203 

GIRVIN & FE~AZZO,.P.C~ 
, Attorneys for: Defendant Greenwich Central School Districi 

(Scott P. :Que~nel, esq.} 
·20 Corporate Woods B6ulevard 
.Alb~y, .N~w York 12211 

B#\ll.TLET fO'NJ'IFlt ST~W ART &::RHODES, PC 
Attorneys for D.efendants J~freven Patrick and°.David Wever 
(Malcolm B. 'O'Har~,-Esq;)· 
, One Washington -Street 

.
11 

],>,0. Box 2168 
-Glens Falls, New York 128Ql 

.GLEN T. BRUEN~G,.J.: 

DECISION AND ORDER 
RJI No. 57 .. 1~2020.0189 
Index No. EC2020'-31696 

I 

I 
!. 

J~~es Doe (J3:II1es):an.d hi$._pareµt~, John Doe·.and J~e :P,-oe; comm.en~ed this action 

agai~~t·d_efendartts 'Greenwich Central Sc4qol Distr(ct (Di~tiict),;SieveQ .Patrick(Patri~k), th~ 

Di~trict's foriner.bigh school trac;:~ coach, ang D~vid Wever (Wev~~),a:hus drh,er eroployecl by 

--- ... __ L ____ _ 
[* 1]
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the District? all~gin$ five.,causes···of action, including {l) false. imprisonment;-(2) intentional . 

· infli'ction of emotfonal distress; (3) neg~ig~nt .infliction of emotional distress; ( 4) negligence; -~d 

(5) loss ofcons·ortiµ~. . . 

D~ing: tp~-2_01_6;2~:n 7· school year, J~es w~ 3:·s~niqr. ~tihe .Djsfrict_'s High Schoo.I° ?rid a 

m~ntber. of the indoc,r tra_ck team. Defendant P~trick was the Jean;:i:'.s. coach. On J a_nuary .21., 

201.7, the team traveled by .bus operated. by-·defendant Wever to._particivate in a track meet in 

Utica; New York Along the NewYotk .State·Tbruway1_Jam:es ·askedPatrickifthe bus could 

sto_p at .an upcoming rest area so that James ·couid u·se the b~throom. Patrick .responded by asking 

·J if ~e could hang ort for 1~, minutes-. The bus pass~d the' ri;st ?rea witho.ut $topping, 
11 

Approximately-15 miles later, t~e bus exited th.eJhruway _at U.tic~. As James-walked towar4s the 

front of the bus, PaJrick advisedJames -thathe .had-to hold .it .. forthreemo~ ~inutes. Jaiµe~ then 

returnetlto his-seat. ApprQximately-five minutes 4'ter,.J@les ~pproached Patrick and, again, tol4 

h~m "thai h~-needed tq use the bathrpom. Patrick hetd up a full wat~r bottle and suggest~d that 

James not drink anymore. James then returned to his-seat. A.m.inute.1ater • .-Jantes wa:ikeci to·the. 

front 'ofthe bus.an&asked.Patrick.whatwould happen· if he urinated in.a bottle; In response~ 

Patrick told James tl)at.h~. would ge~ ip "big troub~e~' for doing ~o.. Jain~s,-µrtabie· to Vf.ait ~y 

lon~er, urinated in his._pants and onto the -bus floor. The."bus· reached its parking destination 

!I ·approxlmatety· 1·0 minutes iater(see Doe v Patrick~-437-F Supp 3d 160 [NDNY 2020]). 

Plaintiffs claim that,. as a· resuit ofdtls- incident, James was ·subjected ·to physical-arid "'verbal 

-abuse~ _pubJfo hunii1iati_on, ·•_gaslightmg', -and :sq.ffers from physlCa4 eµ1oti~nal,_ and meilt~ pain 

· atid --distress. 

~lzjntiff~ init_ially comm~ced an actiqn :in th~ Uirit~d ~f~~es. Court Di.strict Court,, 

-2-' 

.... -· ·--·~ ----··---·-·· --------·-.. ----·--------------------------------··--·--· [* 2]
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Northern District ofNe\V York seekin~--damages pursuant to 42 USC 1.983"~ ·20:.USC 168 i ancl 

New. York_:State Law.1 allegh1~rthat by fu1ling to· sto_p the bus· so· that James :could use the: 

restroom: mock.in~ .Jain es because· ·he needed. a bathroo~~ and failing to-adequately foliow up 

after the inc~d~nt-on the·bus, d~fond~ts· violated, amori:g oth~r thtngs! Jame~• righ~ µndet the 

Substiµltive Due Process. Cl;nise·ofthe .Fourteenth Amendmen_tofthe United St~,tes .Con~titution 

~nd committe4 various torts· agrunst him. 1 By Decision and Order of United States District 

j Court, dated Februill'y 3, 2020, the federal court granted defendants.' rrtriti<>Illf,Setking stimmill'y· 

:I . .i~dgnient dismissing the complaint .with respectto plaintiffs' · federal causes of a~tfon;_-and 

-declined.to exe~cise· supplement~ j"Qr~dict_i9n over plainµffs' state law cau.$es of ~ction (see Doe: 

v ·Patrick,43? F $µpp:_3d l9Q [NPNY..2.020]). :Aftel;'theiederal ~urt i$~ued it$ deJe11llii1aticm, on 

June "21 Z.020~ p.la.intiffs commenced ;thi~ action. 

i· 
II 
.1 

I 
I 
I 
I· 
!I 

,I 
lj 

All defendants n9w move, pursuani.to CPLR 3~11. (a).(l.). '(5,) ~d (7), ·see~n.g gis,niss~I. 

otth~ complaint b/;lsed .ou document~ .evidenc~~-untimeliness,. and for failure to ,state a.cause of 

.action, Defendants also seek to hav.e plaintiffs file··a ·securityputsuantto CPLR 8503, pay··costs 

pursuant to CPLR 8303"-a, and· pay costs and reasonable counsel fees pursuant to 22 NYCRR 

130-1.1 (a) .. Plaintiffs oppose -defert~ants·• motio_rt. _ 

In support oflts motiort~ the· District argues that 1 ).plaintiffs~.- cia1ms for false 

imprls.onment and neglig~nce must be dismissed as untimeiy- as "they. were. not.alleged m the 

federal court action~ and are, therefore, not tolied;:_2) ·plaintiffs' claim ·forfotentional infliction bf 

1Iii ~he federal action, plaintitis alleged 1) c;laims pursuant t~. 42 l.JSC· 19~3. (2) eq1,1al protection 
violations, (3).claims·pursuant to·4.ZJ.J.SC .1681; (4).inttnti-ortal ·and ,negHgent..inflictionof' 
~motional ·distress, ai)d-soug~t pun~tive d~age~ agaio:st defenqant~. P~tri¢Jc !)nd Wever,. and. 
damages ±br..loss of consortium. 

....,3_ 

!1 

_____ _J_~ 
·-----------------·------·····--··----·-·--·---·· --··· ..... . ..... . [* 3]
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•j 
11 

I 
I 
I 
I; emotfona] distress fa,iis-:tQ. -state a._qaus_e of action· and is barred:by-res jm;iicata.and coHateral 
! 

II 

.estoppei: 3) pliilittiffs have failed to state·.a; cause of' action for-negli~ent infiictipn ofemo.tio;nal 

-distress; 4) plaintiffs. have failed to state--a cause-of action .for negligence; ·5) plaintiffs haye failed 

to state,-a :Claim for foss. of."consortiuin~. arid 6) plafot!"ffs are not entitled to counsel fees as 

II requested .in th~ .wherefore clause ."of the .co1J1plaip.t; "7)"plai:t;1tiffs. failed tq _properly· c~ption this 

~cti9n Ytith.the plaintiffs' prQper·nam,e~ $._inc;~ all pl~in.tiffs are ;,1dults;. and ~)-plainiiffs:'fallf!d to 

post a security ~s required ~y CPLR 85"01 and 8503". 

I, On a mo,tionto dismiss acause·oI:-a:ction,. pursuant-to CPLR321'1(a) (5)i_upcm:.the 
I· 

II .grounds·ihat an· action is barre.d. by the ~pplicable statute. oflitnitations, "a defendant must 

·1 

-establisl'i, prima.facie; that.the time within which to ,sue· has· expired. Qnee that showing· h~-been 

made; the:farrden shifts to· ~he pl~inti(J to r~ise a :que_stion. of fact ·as: to wh~ther 

·the statut~ of limitations.has be~n tolled,, an. ex~ep_tioitto the liinit_atiori~ ·period.is app}icable, or 

the plaintiff actually co~me11ced the action wjthjn the applicable Jimi"µitiQI1$ ._pedod"· (Sclafani·v 

Kahn, 1_69 A,D~d,$_49, 848 [2d .Dept 2,019][internal q:uot~tiqn mark,s-and .citation:s,,omitted]) . 

. A causf!.of:action-Qased.o.n falsejmpd:sorunent accrues upon the subJeces-release from 

.coptinement and is. governed by a one.;year·statute oflirriitations (see CPLR.2i5 .[3]·; Bellissimo 

v Mttche11. 12:i. AD3d .560, 560 [2d Dept.20141). A cause of action for.negligence,. on the·other . . 

I 

h~d. ac~rµe.15 on, the date of i:he fnjµry, and is -gov.~me.d by a three-year. statute:·of limitations (see 

Torres:v Greyhound.Bus Lines, Inc., 48 AD3d 1264, ri65, [4th-~Dept 201~]; CPLR.2'14: [SJ). 

H:owevert in a tort action against .a·p.ublic.corporation such as th·e Dtstrict, an action must be 

fil~ci within one year and 90 days after the accrual. of the- ·cause of.action (see 

11 

I 
I 

General Mun:id.pal Law§ -5~ [SJ;. .. §.50-i [l] [~]). 

;_4_ 

_____ _J,_____ 
·------------------·--··-~-·~-----·-·-·------ ·--··· ..... .. . [* 4]
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H~re, :Plaintiffs·· .causes. otact~on for false· imprisonmept :and m;glig~nc~ accrued qn 

.J~nuary f7, 2017.. PlaintJ.ffs .. commenced their fe.deral court actton on Aµ~st 3~ 2017 ,.seekipg 

.damagl;!s as.a-.result orthe same incident that forms the basis ·ofthe-complaint filed in·thxs action. 

11 By Decision dated February 3_, 2020·~ the federal'coutt granted summary judgment to defendants 
.! 
ii 

I 

i 

II 

dismissing plain~iffs~ fe4eral ... claims.-~d declining to ex~i¢i,se &ijpp~ement;;tl jurisdiction .. over 

plaintiffs' claitns: of ne glige~t ·.and intentional inflj~til)n of emQijonal distress and los.s of. 

-con~ortium. 

the Stip:plemental Jurisdiction statute,_28-USc··t367.:-enabies. federal district .courts.to. 

:entertain. claims not otherwise within their adj uciicato:ry .authority when those-'clafms ••i;i.Ie :so 

related to claims ... v.iithin [federal-court competence] :that they for:m patt of tht:l°.s8)Ile case or . . . . 

·controversy" (78 USC 1367 .fa]). When dis.tric~ co.µrts dismiss.all. cl;lim_s independently­

qualifying for th~ exercise .of federal j urisdi~~ion, th~y ordinarily ~li~mi~s, as we.II, .~ll z::elate~: _state 

clafms,{see 28 lJSC 1367 fc] [3j;.Artisv.District·ofCofumbia. 13$:S·CtS.94,.597_;598 [2:018]). 

f If a. district court-declines to ·exercise.juri$diction, and a plaintiff.wishe.s to continue.pursuing.it, 

II 

r 

he.:must.r~ftle .the. claim "in state :c:our.t. Section .1J67(d) provides: 

The _period of.limitations for any· claim asserted under-subsection (a), -and for .arty 
·other claim. Jn t4e same-action that iS: vol:µntarily dismiss~d :.:iJ t11~ same time as or 
.after th¢ dismissal of the ciahn under .subsection (a),. shall ·be tolled while 
the cl~im i~ pending-~n_d for :fpe!riod·o(30 days afterit_i_s dismissed 
unless· ·state law.·provides·fo.r a longertoilfog period. 

ln New York~ a federal court~s decision to decline to exercise sU_{)plementaf jurisdiction o.ver 

pendent State-law claims triggers the protection .ofCPLR 20s· (a)~- whkh pttwides, in: part, that 

:·1f:an action .is-.timely commenced and° is terminated in any :other·'manner than by· a. 
volgnta,ry r,fiscontjn,u~ce, a faihµ:~ to obtajn personal jurisdiction over the 
defendant; a dismissaj of the Qompiaint fot rt'eglectto prosecute. the action, -or.a 
fin:u Judg?3ent·up~m th~ .mertts.·the:pfaintiff. or, if the pli;iintiffdies;.:and tlle.<;:ause 

-5:-

-----~,,·----·.....__I ------·-·--------------------------- -- --- -- - --[* 5]
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of.acth::,_n:suryives, hi~ or her. e~ecutor ·or admmistratp..r, may por:nmence a new · 
action uponthe same transaction or occurrence o"r series oftransactions or 
occurreIJCes within.·six•months after·the te~minatio~ provided that--the ne~ action 
would ·have be·en Hmely _commenced at .the -tih)e ofcom.me~cementofthe. prior 
action and that service up·on defendant-is effected-within such.six~m.onth period. 

Thus, section20S-C~).-afford~·-plaintitTs six·months fron1fe.bmacy.·l, :2020-- the-d~te-·the-fed~ral 

court declined to exercise its supplemental jurisdiction: over plaintiffs' state ·1aw claims -- ·within 

, which to bring another-~ctio~.in:Stat~ court based ori"the s~ineJransactio~.or ·occµrr~nce (see 
I, 
It 
'I 

II 
11 

ii 

I 

Kleinberger v ·To·wn of Sharont I. l6 AD2d.~67, 370 [~d Dept 1986]). 

-.In _suppof{ -9f their mo"tio~. defendant_s. argue thatpl.ai11tiffs' ·.false-imprjsolll11en{ m.,:d 

iieglig~n,pecau~es of~ctionwere·notpleaded_inthe fecJ.era.l action, thus pl_aintiffsd9 not_getthe 

I _l;ien~ijt of ¢PLR ·2os-(a),. rendering .tho~e -~uses.of action untimely. This c_purt &~agrees~ Th<: 

j. 
ii 
h 
Ii 

feclera:1 ·action-. involves: -~the .. same general ailegations and .operative. facts" as t11e."cuttent actfon 

-(Ray-v·Rav, No·. 1s· ClV 7035.(GBD} [SbNYMar.28; 201~])~ affd 799. F.-.Appx 29 [2dCir. 

202DJ).namely, the circumstances .. surrotindil)g James' requestto·~se:a bathroom while traveling 

'oll"'a District bus on :Jaimacy 27 t 2017. Becall$e · the -s~me, ti:~~actiOn$ and _occu,rr~ce~ alleged in 

' the fe_d_eral ·a~tion ru;e::also alleged in ihi$ aciiori, CPLR205(a)1 s: ''same fyahsactiop .. or oc~urren~e~' 

ri;:quirement js satisfied. Plaintiffs.~ complaint was filed withfo. six months of the dat~. the federal. . . . . . .. . . . . . . 

court ~eclin~d to ex·etci:se -supplemental jurisdiction and,;l;>e.cause-plain~iffs-' · claims arise froni, the. 

·~same transaction or occurrence'~ as tlie--.federal actio~_pl~intiffs' first aild-fourt}i causes of·actioil 

- seeking damages for-false ,impri~Ol?,l11elll.and negli'gehce -- ar.~ riot_ time~batted. 

"ln next addr~~sing plaiiit_iffst s~~ond cau~e of action, by their motic).n, defendants"_argue 

;l 
Ii that the. federal court detei;minatiqn granting_"th~m.summary,judgment 4ismissing plaintiffs' 
ii 
11 

I 
_clajms,under the S-qbsta1,1tive Due Process.: Clause,ofthe Fo~~e:r;tth .t\I)l~ndm~rit ()fthe-Urtife4 

-6-

________ _J _ ______ _ 
[* 6]
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b 
II 

II 
i 
I 

I 

·st~tes:Cpnstituti~n-operates as re~ j\ldkata an,d collat¢ral estop~~l with respectto _plafritiffs' 

·c~u~e of action alleging· intention~! inflfoti'on.cif.emotional .dlstress. 

"'Under t.he doctrine· of .res ju.dicata; :a patfy •may.not litigate a 'Claim where a ju~gment on 

the mer.its:exists from.a prior actfoi:I between the -same. parties· involving. the same subject matter" 

(Matter"ofHtinter, 4 NYJd .. 2.60) 269 [2005]) •. ~oll~teral estoppel, on thl!. _pfuer hM,d, op~ra~es·to . . . 

the·tribunals· Qr causes of action are .. the same'' (Ryan:v•New York Tel. c·o.~ 2 NY2d 494, 50'0 

[1984]; see D'Arata,v New Yotk Cent. Mut. Fite. Jns. Co., 76 NY2d -6S.Si',, 664 [1990]). The 

proponent ef collateral estoppd musH~stablish. two '4istiricteleinent~: '"[f]irst,. t~e irl;entical I~·~e-­

~ecessarily_ mu·st ha;ve been d~ideii .. in ~be. pdor action ?rt.d be_.decisiv.e ,of the ·Pr~sent -~~tion, ·and 

second~ the:patfy to be precl1:,1d~d frgin relitigatitig .. the iss.ue must havifhad a _full and fair 

oppoft~'!hicy ~O--contest' th~ ptj.or <;l~t.ermi~ation'' (Kaufman v Eli Lill)! & Co.= 6~ NYid 44:9, 456· 

[.1985]). As is 1:~levant to defendanJ~) mo'tions, it. has ·~een held that :coliate.ral. estoppe.i can apply 

in :the _context of a civil rights, action m~de pursuanlto-42 -USCl98_3 .to bar a subsequent state 

cqµrtactfon to.recover damages .for continon law torts·.:(s·ee Martinez, v: Citv of Schenectady;. 276 

,A.D.2d 99~, ~95°[3d])ept2000], affd 97NY2d .18,[2001]). 

~•Generally,. to ·establi$h: a_:sµbstantive. du~ process violation~-a platntiff must .(1) .id~ntify· 

tµe -~onsiitutjonal _right at stake. and (2) demonstrate that the g_overrunent's a~tion were. 

CQnscie_nce-shocku~g_ 01" arbitrary .in the. constitutiorutl sense .. - With regard to the second element; 

a plain.tiff must demonstrate that 1he state -action was so egregious, so outrageous, that it may 

faltitbe said to shock the. contemporair conscience" (Doe v Patrick~ 437 F Supp '3d 160, 171 

-7-

________ J ________ , ___ _ 
[* 7]
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[NDNY·ioiPJ[·inteTTtal q\Jo.tation marks and citation~·o;mi~ed]). "In on;lerto shock the. 

-cqnscience.and. trigger ·a vio.l~tion of substantive due· p:roce~s, official condµct .mu~t be· 

outrageous and egregious under the circumstances.; it must .betruly brutal and-offensive. to human . 

dignity;, In·particular, interitionaliy. inflicted -injuries ·.ate the most likely to rise to·the conscience­

shocking level". (i&, at l 72 [inte~rial quofatioii marks·,and citations ·omit:te4 ]). The st;ite law ton 

of in~entio!1al infliction of emotional d~sti:~ss·has. four-elern~nts: (i) extreme and outrageou;; 

c-c,nducr; (ii) inteni to c1;1.use. or '4l~r~gard ofa substanth1l prob~bility,ofcat1$ing? sev~re.emoti,onal 

Iii, .
1 

dist_re$s; (iii). a ,causa,l connection between the conduct and injury;· and (iv) severe ·emotional 

distr~ss~': (Conklinv Laxen, 1so··AD3d 13.5:8. l361-1J62 (4th Dept'20.201[interna1 quotation 

I!.. marks and citations omitted] . . Similar to a substant1ve due process claiin, "[J]iabiiity has been 

found [for the .intentional iriflicth>il_ofemotiqnal distr~$S] only where,'the·~on~uct has be~n 

so outrageous in character. aild.- so ex~reme- in degree, as to-:go beyoncl alJ pos&ible bourids of 
·, 

decency,.and to be regarded .~ a(rocious, and utterly into.lerable in a civilizedc~upnnmity" 
. 

(Ho'Yell v .New-York Post Co., 81 NY2d.I ~5,.122 [l99.3][inte,rnal quotatj"n·mar~s ~q citatiqns 

I. omitted}). 

r i Defendants argue that ihe federal c_ourt.;s finding -- that thdr conduct was:not so 

!i ouJrageo~ as ·to shock the conscience --- precludes plaintiffs.• cause ·of action for· inten,ti:onal 

infliction .of elI}oti9nal distress. This court agre~s:2- ·the.:cotp.1; in'the:.federai court action mad.e 

2Plairttiffs cite to Sullivan v Board of Education; 131 AD2d 836 (2d Dept 1987) forthe 
·proposition th~t plaintiff's'· cause .of action for intentional infliction ofemotional distress CM 
·survivei notwit.~s:t®diQg the dismissal of a 42 use. 1983 -claim. In Sullivan v.Board of . 
·Education, the·Board was alleged to:have eng~ged in.a sustained and coiltinued:course·of 
conquct, inclu~it,1g all~gatiops. of false--i~prisoll11)ent,. v¢tb~ _i;ll,us~ •. i;,.nd threa~ ofp_r~~ecution to 

1

1 coerce·a-tenured teacher-to.resign. The court dismissed, among.other things, the 42·use 1983 
i cali~e of ~c~ion, fincffi1g that the Educ~tion Law provi4~d mor~ than ad~qua'te procedru:al 

I _____ 1 ________________________ , ........ .. 
[* 8]
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·tJiat determioation after·evah1~tfn..g the ~'ufficie1wy.of plaint.iffs• su}?stantfve dqe-proces·s 'caus~· of 

action, wHh the -b~nefit of a·fuU :r~cord. The .. ~ourt fol,lnd-that .de.fend ants~ actions fa failing._.to. 

stop: the bus to allow· James. to ·-use .the:res:troom and ,in te~ing him for nee.ding to ~e the 

·bathroom '~as not so·outta~_~ous as to sho·ck .the:conscience'? (boe v Patrick, 437 F·.supp 3d at 

l.72).· Inasmuch as piruhtiffs· had a.full.and fair.opportunity in the federal action to litigate· 

wheth¢r de.fondant$' co·ndu~t~as extrell).e. and outrageous~ p~~tiffs' second caus~. of actio~ fo~· 

i'nt~ntional .inflic;t~on of ~motional. distress 'is: b~ed b:y ·the.4o~trine of coll~tera,l estoppel. 3 

·Next, in n¥li<lng:~ determination regarding_ a motion.to dismiss made:pursuant to .CPLR 

1j ·12 n (a) (7), ·'[the] claim.ts. liberally.-construed.and ali facts.,asserted.therein, ·as well as·:its. 

lsubmissioD$ in oppositionto defendart(S motion, are accepted as true';. aMs Engrs.-Arcbitects. 

P..C. v State ofNew York, 5.1 AD3d 13$5., i'356 [3d Depi-2008], lv.deilied.11 NY3d 706 [2008]). 

'I •·[T]he di~p.ositive. iriqU:iry is ·whether- [plaintiff.1 has a cause of action ~d no~ \,vhether one h~s 

·been stated Le~, 'whether the facts ;as alleged fit .within any ~ogtj~ble.legal theory' ,. {id., 

.quoii.n'g_Leori vMartinez; 84 NY2d.83, 87-88 [19'94]). lnmajd;ng this ·determina~ion,_factual 

material may be cr,>n$id~{~d.forthe·J.imit.ed P'ijl'pO~ed· ofr~me.dying defi;c;t~,in.fhe ·ple&ding (see-

s~feguards to sµtisfy plain(itTs.·due process .rights·un~er the Fourteenth Am_endm~nt. •·1n:-ge11eral, 
procedural due· process cia:inw chaUenge the_p'rocedures used by the'·govemment in·effecting a 
~eptj.vation of_.a·right, wherea~ substantive due pro.~ess ·claim.s,.chaUenge the a~_tion ii~~lf' (Mark. 

I. G. v Sabol, 93 NY2d 710,-723 [1999]). Unlike the preseht'proceediilg, in Sunivan·v-Board of 
Educatio,!b·.there.wasno previous·'fi~ding, onthe.merHs,:Jegm:d~ng the.B0.ard's l>~havfo:i; :;µ14 
plaintiff's substantive dtie ptocess:·rigp.ts. · 

3F1,1rther; ''publi.c policy bars: clafms:sound.ing in intentional infliction ofemotio.nal distre~s 
agai~t a gov~inrilental el)tity :• $uch .as th.e District (Shahid. v · City ofN ew Yotk,.144 AD3d 
1127, 't.129 [2d.Dept 2·0!'6] [internal quotation marks and.citatio·ns .omitted]). 

-9~· 
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Norinon v City-of New York. :9 NY3.c;l_825., .8~-7 [20.07]). 

Defend~ts argue·tha,t-plaintiffs' tllird and fourth ~use~ of action seekjng damages for 

defendants; all~g~d negli~ent infliction of emotion.al disfre.ss an4 .1;1egligenc~-mu_st b~ qisrpissed, 

·contending· that James: fa unable to establish physicai harm ot fear for his J?hy,sical safefy. 

Pla:intiffs·disagree,.contendiilg-that;_ at the time.·of'the. incident.and.after, James' suffered from 
. . 
both physical ~ann and the -fear ;for his physical Iiaf¢ty. 

saf~ty •. or caused him to fear for his.ov.n_safety (see Graber v Bachman_,_·27 AD3.d 98.6~ 987 [3d 

Pept 20061). ~ A plaintiff may recover ·damages· for-emotional distress, eve11 in ih.e· absence· o fa 

·correspond.in~ physical injury (see-Johnson v-State of New· York, '3~ NY2d_.3_78) 382; [1975J; 

~attalla v State of New York, 1q NY2~-237,. ·242 [1961]): \V4~re th¢re 'i_~; no physical i~ju'iy and 

~h~ only h~qi in ·a. negUg~ce clru~ is· e.motio_nal distress~·_t]:ie ·_d().im ~s ,;me for ne·glig~nt inflic.ti9n 

j. of e¢otion~ distres~. father than pur~_negligem~e (see.Ewing v. Roslyn High S.ch., N.o-Qs:.cv .. 

1276 (JS) (ARI,), 2_009 WL 107.0S995,_at -•Q [ED.NY.Mar 31,.Z009]). 

·pi~i~tiffa allege that; as .a ·result of th~-J_anuary 27th .incident, James sustained physical ~d 

Ii em~tiqnal injuries-and fe~e,cl fothis own ,~afety; ~oth_ at'the tip-ie of and, after the ianuary 271h· 

incident .. 'Counsel _argµes that, by-their actions, d~fe~dants. unr:e.aspnaJ>ly endanger:e4. J.ru.nes•· 

4The Appell~te.D1vision,: Fi.,rst Department has held that-pr.oaf of "ext~me anq outrageous" 
i conduct is an element of a cause.-of action.f9r·neg)ig~~ inflictiOJl (?feqit?tional distress, whikHhe 

Appellate Di.vision, s·econd Dq)artment has. rejected _that.notion,_ (Xenias v Roosevelt Hosp., :180 
AP34,588, -589 [1 st Dept 2020; see-Taggart v. Costabile,_ 131 · AD3~ 243', 255 [2d.Dept 2015]). 
The: Appelfat.e Divisi_on~ Third .Departm:ent has not addressed this splh. · . . . 

-10-
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,, 

physical ·-safety and caused him ·to· e~perienc~ reasqnable "fear for hi~ p_hysicaJ s_afety· ~s w¢11 as. 

_phys·ical pain duiin&. the bus •ride. s Piaintiffs submit~ amon~ other th.inss~-the ~davit of 

:tbrensi"c psychologist,-Terry Peterso~. who-. opfues. that based on her evaluation:ofJam-es;·h_e 

meets the diagnostic :criteria. for-Adjustment Disorder with Anxiety and Depressed Mood and., as 

a 'resu.lt-ofthe inci4ent he suf{ers from, among other thjngs,.;extt¢me anx_iety., sl~ep:distµrb.ance, 

d~pressive sym.ptQn1s,.$d trau~-relate<;l psycb.ologj1/;il symp_tcn;n$.. Peterson further opines that 
' 

the traunia of January-27th.and .the emotfonal stress associated therewith substarttially·.conttibuted. 

II II to iarnes' vasovagal syncope.episode. that occurred in February 20i 7,-requirl~g hospitaHzation. 

James, h1 ,his own affidavit,_ attests that ·defendants engaged in j;\_ ca:mpai~n of alienation and 

I g;asli~hting against hi;,,_ in· 1he days, weeks, and i1}oilths inime<liately following_ the hicid¢rit,: 

which resulted .itt.him experi~ncing hµmiliatiort and fear. 6 

I 

A.ccordiilgly.~ ba~ed.on th.is c_ourfs revi~w of the complaint,, togeth~r_-with lh~·afi}dav~~s 

submitted in Qppositio~ to :defendal)ts '· motion, plaintiffs, ha~e sufficie_ntly s_tat~d a· cause-of 

.a~tion for both negiigence. and .neglig~nt..inf)iction .. of e_motional di_stre~s. 7 .Accordingly? 

5While the District cites to its· own Statement of M;lt~rial Facts· subniitt¢d with·respect to the_fodeo,.J co~rt 
action! ·asserting;tl1at .James did. not suffeqtJ>hys_ccat_ injury ()n January 27.ih, plll.intift~ deny that.~t_at~n:ient 
in. a resp~n.$e (see Quesnel Affidayit, Exhi~its-D an~ E). A1::coi;di~gly, si~ce_ "d_ocument~iy.~• evide~~le 
mu~rbe un~mb.iguous and 9-fundi~puted au~he_nticity,. defendants_' modon, made purs1,1ant CPLR 32.L I .(a) 
( l), seeking·,dism_issal-of the negligent: infliction -of emotional .distress and negligettce causes ·of action. is 
deniedJsee -Fontanetta·v Doe~ 73 AD3d 78; :86 [2d Depi-2010]). · · 

6Courts •~ay cpnsider affid11vits sub111itt~d in opposition-to ,a motfon pu~uantto CPLR3._2l1(a)(7), tp ctm~ 
~ny <!efects in-the ccm1plaint (see Torok v·Moore's Flatwork & Foundatidns."LLC,.106·AD3<l 1421. l4i1 
_[Jd D~pt-20 I)]). 

7Whi[e· defendants argu~ that plaintiffs are u.n~ble to .p~v~ certain cause~ of a~tion, "in the contex,t of:thjs 
motipn to _c;lis~is~, the I c ]ourt _doe~ not assess, th~ relative meri~s oftbe.-compiaint' s -all~gations against. 
~efentjant1 s contrary .assertions .or to deter.mine whether ornoq,iaintiffs can· pro~foce:,evidence·to support 
their claims .. Whether .plaintiffs• can. ultiritately-estabHsh ·their allegations,is hot a 'part of the calcufos in 
d~t~nnini11g a motjon to disn;iiss'' (MHB v·ECFS, "1.11 AD3d 479., 4·go [ls~ Dept -'.4019] [int~rnal 

-11-
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-.defend@llts? -~otjons seeking dismissal .of the. tJrlrd and foµrth:causes, of action ate denied. 

The court. rea~hes a .di.fferent :c.onclusion with r~sp,ect.to ·plaintiff JQbn an~ Jane'~. los.s of 

I consortiwn daiins~ ·To ·the extent that complaint ·can be· read to ·a~s.ert derivative c.laim5; based on 

I .James' . inJuries,;'in New York_; there. is· 110 cause of action•for a patent'.s .Joss of a. child~ s affection, 

companioilship·or·society·(see-DeAngelis.vLuthetan.Med.·Ctr., 84 AD2d 17~ 26 [2d Dept . . . 

19811,_affd 58 :NY2d 105:3- [1983];'White v City of New York,)7'AD2d ~~-03, 90~ g~.D~pt 

1971] )'. Accordingly; pl~intiffs~ · fifth c;ause:-of a~tion is dismissed .. 

In addressing .def~ndants·' re_q uest-for a security for· costs~ pursuant to t~PLR 850} { a;), .out­

·of-state,residents -mustfurriish security.for costs ifther commence an action wiihin NewYork 

.and a·defendant moves for such relief.(see Stmili v 'stem, 65 Ab3d' 1316, 1326 [2nd Dept 2009]). 
~ . . . 

l!I The minimum amount.of the undertaking is $250;00 in action$ in cqtil)ties outside within-the 

1, 

1,. 

City ofNew..Yotk (see'CJ?LR 8503). As piaiµ~ffs recently move.~ to N~w Me~¢o, 4efemlants: 

.are entitled to an ~n:der·granting-dt:f'.end~ts_ a s.ecµricy in the :am9unt of$250.00. 

· With r~spect. to .d¢fe~qant~' ·chall~nge. to plaintiffs' use of pseudonyms,. CPLR :210 l ( c) 

requftes th~fthe caption. Qi"~l actions ~ommenced ipclude the names pt' ail parties . .A plaiptiff 

does nQt h~ye an a~toma,tic l'i~ht :to bring an.action ano~ynro.uslyt since tiie _primary purpose of a 

ple_adi_ng ·1~. {o appri_se an ~4verse party ofthe pleader's claim _and to, prevent.surprise. HereJ . 

defefida.J1~s-coI1c~de.that th~Y lqiqw the parl.ie~' true identitie~. and will noi b~ surpt;'i~ed .. or 

pr~jud{ced b_y the u~e. of pseudqnyJ11~. The. Di~tr.ict,. non¢theles~. ·se~ks an. Qrder dismis~ing the 

comphiint on this ground. The-individual defendants do not obj ei;:t to this ·motion ·being-:filed 

i ·''under seal'''. (O;Hara.·R~ply Affi4avit). The:court d~nies .the District's request. 
'I 

qu(>.t~tion ~arks and citations o~tted]t 

-1.2!-• 
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II 
1! 
'i 
'! 

11 
11 
II 

An ·actfon.may pot prop~rly b~ brought.pseµdonymously Kihe pl~intiffs- have not 

11 -~'alleged-a,matter implicating·a privacy r~ght so substantial as .. to outwdgh the cP,sto.mary-anci 
11 

II 
'I 
11 
!I r 
11 

I' 
-1 

consti'tuti-onal\y ·eni.bedded presum_ption of openness: in judicial proceedings'; .('"J. Doe No. l" v. 

CBS Broadcasting Inc.,. 24· AD3d 21~, 2-lS: [1-~t Dept..-200?]). While plaintiffs have imprpperly 

commenced thi~ ~ction,.pse'Q<;lcm,ymo\1$.lY~ without firsthavj.ng·sought cpurt approval, based:on 

·the a,legatiorts:i'n.plajntiffs' opposition·p.apers·:and,:in -p.articular-, those ·subniitted by James 

outlining the emotional and psychological trauma he·Jias :experienced and.the fear·ofhumiiiation 

'if p.seudonyms. are not used; the court,. in •its discretion, \Vili perm1t plaintiffs fo utilize the 

.abbreviations ··s.B../-~~n.B.;" and."C:B.," in place of "John Doe1 Jilfl:e Doe and ~anies ,Poe/' In. 

I! so ·holdin_g, tlie court will direct. the cle* of th~ cowt to red.act :the Di$tri~t 's Exhibit-~, Which 

uses plaintjf(s' given names (see·Q1,1esnel Affidavit, Exhibit.K), .Altho~gh~ot:req1,1e$ted~ the. 

court declfu_~s to .s·e~l the.record pu,rsuant to·22 NYCRR.216.l (1 )(a) .. 

Fin~ly, be~ause .. ap. un.successful ~1'1im:do~s.not necess~rily equate to-a frivolous clatin, 

th~ courf,:in ·Hs discretion,. de.cHnes:.fo .award ~y·party ~ounsel·fees pttrsuant to: CP.tR.8303~a· or 
I 

!j c.ounsel fees, costs;.:and sanctions,:putsuant to 22"NYCRR 130-1.l (a), without:prejudice. 
11 

I Accordingly~ .it is ·herel,y 

I, 01,U)Ell,EI) that d~fendanti.tmotions~ made pursuant to·CPLR 32 Us. seeking·dismissal 
ti 
i 

of pl~intiffs·' ~econf~d fifth :causes ofactfon, alleg,ing intentional infliction of emotional 

dist1~ss and loss,of consodium, are -~ranted~ and. defendants' motions are o.therwise-de·meq; andh 

.. is further 

ORDERED' that defendants' motions.~ tnade.pursuaritto CPLR 8501(a).arid 8503~.are 

.granted and :plaintiffs ate directed to post .an undertaking in•the total ~ourtt ·of $2?.0,00 \:'/'itnirt 

-l3-
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thirty (30) days of ervice of this order with notice of entry as security for the d fendants' costs 

pending the conclusion of the action, and it is further, 

ORDERED that plaintiffs are permitted to prosecute this action using the abbreviations 

S.B. ""D.B. " and ' C.B.," in place of "John Doe, Jane Doe and James Doe," instead of using 

their given names and the clerk of the court is directed to redact the District's Exhibit K attached 

to the Affidavit of Scott P. Quesnel, Esq. , sworn to on June 23 2020 which uses plaintiffs' 

given names; and it is further 

ORDERED that defendants ' request for counsel fees pursuant to CPLR 8303-a or 

counsel fees , costs and sanctions, pursuant to 22 NYCRR 130-1. l (a), is denied without 

prejudice. 

This constitutes the Decision and Order of the Court, which will be uploaded to the Ne 

York tate Court ' s Electronic Filing System (NYSCEF). Counsel is advised of 22 YCRR 

202.5-b (h) (2) relating to notice of entry. 

IT IS SO ORDERED. 

ENTER. 

Dated: ovember 17 2020 
aratoga Springs New York 

The court considered the following papers: 

By plaintiffs: 

Acting Supreme Court Justice 

11/18/2020 

Affidavit of Matthew J. Kelly Esq. , sworn to on July 15, 2020, with Exhibit A; 
Affidavit of James Doe, sworn to on July 17, 2020; 
Affidavit of Trica L. Peterson, sworn to on July 16, 2020 with Exhibit A; 
Memorandum of Law, July 17, 2020; 
Affida it of Matthew J. Kelly Esq., sworn to on July 31, 2020; 
Memorandum of Law, dated July 31 2020; 
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I 

By-de.fondant Distric_t~:. 
Notice of Motion, dated June-23. 2020; 
Affiµav.'it ,ofScotf~. Q~~s.n_el,.Esq,, !>WO.nt to.on June,23., 2020~ with:l~xl,iibits A-l<; 
Memorandum of Law. dated.June 23,-2010';-. 
Reply Affidavit. sworn iq ·orr July 23-, ·2920, with.Exhibits A-C; 
Correspondence 4atea·.J1,1ly.21., 2Q20; 
R~ply Memorand1.1.rri·of Law, dated· July.23~_2020; 
Correspondence, d_atetl August 14, 2020. · 

By defendant$ .Patr.i_ck .and We\'.er: 
Answer, dated June. IS, 2020; 
Notice of.Motion, dated.July.15~ 2020;. 
Affidavit of._Malcolm.B. O'Hara, E~q.~ dated·):u1y l~,.2020, with. E}qlibits A-F,-
Mcrnorandurn of La\v, dated.July 1 ~~ 2020; · 
~eply AffidayitofMatc. olmB. ·o::Hara,.Esq .• d~tedAugust :4, 2020;· 

Ii . 
;1 Reply Memorandumottaw, dated August 4,.2()20~ 
ii 
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