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Short Form Order 

NEW YO:RK SUPREME COURT - NASSA,U COUNTY 

Present: Honorable DICCIAT.PINEDA-KIRWAN 
· I Justice 

------- .--- .----- .- . __________ : --- . _· __ · --------------- .. ----X 
ERICK CORSE, 

Plain tiff( s), 

-against­

RUSSELLCARTHAGE, ET AL, 

i Defendant( s ). 
--. ·------------- ·--. . ------ .. -_.;. ___ -----------------------. --X. 

IA PART 27 

Index No.: 601867/20 
Motion Date: 6/18/20 
Motion CaL #: 21, 22 
Seq. No.: l, 2. 

Thefollowing numbered papers' read on this motion by defendants The County ofNassau, The Nas$au County 
Department of Social Services, and Nassau County Police Department to dismiss and cross motion by plaintiff 
for leave tp file a late notic(: of claim, or deem his prior notices of claim timely filed, nuncpro tune. 

PAPERS NUMBERED 

Notice ofMotfon-Affidavits~Exhibits., ................ , ........... EF 3 - 12 
Notice of Ctos.s-Motion~Affidavit-Exhibits ...................... EF 13 - 20 
Answering-Affidavits-Exhibits .. , ....... , ............................. EF 22 
Reply .... , ........ ; .. , ......................... , .................... , ............... EF 23 

Upon the foregoing cited papers, and after Skype for Business conference, it 

is ordered that the motio4 by defendants The County of Nassau (County), The Nassau 

County Department of So¢ial Services (NCDSS), and Nassau County Police Department 

(NCPD) (collectively "N*sau··nefendants") to dismiss, and plaintiffs' cross motion for 

leave to file a late notice of claim, are consolidated for disposition, and are determined as 
follows: 

Plaintiffcottimenced tl)e instant action alleging causes ofaction sounding in 
' . . . 

negligence, assault, battery, intentional infliction of e111otional distress, false arrest, 

malicious prosecution, and violation of 42 USC §1983, among others, arising from an 

altercation with defendant~ ussell Carthage on Aptil 8, 2 O 19, at the premises I ocated an 8 6 . 
East Pe11il,ywo od. A venµe, f reeport, New York (Premises) .. Plain tiff attempted to. s.erve two 

separate notices Of claim, one re gar ding the negligence causes of a:cti on, and Orte re g1:1.rdi ng 
his false arrest and malicipus. prosecutio11 c1:1.use.s of action. The Nassau Def~ndants now 

move to dismiss p1,ll's uan t tp CPLR 3.211 (a) ( 1), (5). and (7). P iaintif f eras s-moves for leave 
to file a late notice ofclaiih, or deem his prior notices ofclaim deemed timely filed, nunc 
pro tune; 
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As to plaintiffs negligence 'causes of action, it is undi"sputed that on July 2, 

20191 plaintiff served a n~tice of claim on County and NCDSS. Defendants County and 

NCDSS contend that plaintiffs negligence causes of action should be dismissed as they did 

not own the Premises or e~ploy defendant Russell Carthage,, and thus did not owe plaintiff 
a duty. 

In support, Cbuntyand NCDSS submit, among other things, a copy of the deed 
to the Premises, and the affidavit of Jeanne Vassel, the Directqr of Human 
Resources/Payroll for NCDSS. 

The deed shows that the Premises are owned by non,-party NairdaLLC. 

Ms. Vassel s~ates that she conducted a search ofNCDSS' ernploymentrecords, 
including the Nassau Unified Human Resources System, containing payroll information, 

and General Client Inquiry containing imaged personnel files, and determined that Mr. 

Carthage was not empl~yed by NCDSS on th~date oftheincident. Thus, as NCDSS neither 
owned the Premises nor e~ployed Mr. Carthage, the negligence causes of action asserted 
against it are dismissed. 

Asto defendantCounty, however, Ms. Vassel simplya:vers that she requested 
' ' 

that County's Human Resoµrces Department conducta search of its employee records, and 

that based on these records; Mr. Carthage was not a County employee. Ms; Vasselhowever 

does not state how she reqvested this search, how the alleged search was conducted, what 

records were produced, nor:provide any details as to how it was purportedly determined that 
Mr. Carthage was not a Coµnty employee. Thus, pfaintiff's negligence causes ofaction as 
asserted against defendant :County survive. 

Defendants NCPb and Comity further seek to dismiss plaintiff's causes of 
action arising from his fals~ arrest, for failure to serve a notice of claim and expiration of 
the statute of limitations. 

As to N CPD,l plaintiff provides affi da vhs of service that NC PD was . served 
with a notice ofclaim regarding plaintiff's fa] se · arrest and malicious pro secuticin claims on. 
.July 2, 2019, arid again.aµ ~ugust·3o, 2019, by se.rvice upon.a managing agent authorized 
to accept service, NCPD f~ils to demonstrate that this service was untimel:y or otherwise 
improper. Thus, NCPD rec~ived timely notice of these causes of action. 

i 
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Asto defendant County,plairttiffprovides affidavits of service that County 

was served with a notic~ of claim regarding plaintiff's false arrest and malicious 

prosecution claims by service upon County c/o the Office of the Nassau County 
Comptroller, on July 2, 20l9, and again on August 30, 2019. County alleges that the Office 

of the Nassau County Comptroller does·not consti~ute service upon County. Plaintiffcross­

moves for leave to serve ailate notice ofclaim, or deem his prior notices of claim deemed 
timely filed, .nunc pro tuna. 

A notice of claim must be served within 90 days after a claim arises when a 

party seeks recovery for daµ-iages against apublic corporation (see General Municipal Law 
§50-e[ 1] [a]). Le<).ve to file ia late notice of claim after the expiration of the statutory 90 days 
rests in the Court's discre#on (see Plattv New York City Health & Hospitals Corp., 105 

AD3d 1026, 1027 [2013]). Gener~l Municipal Law § 50-e is to be "applied flexibly" 
(Goodwin v New York City Housing Auth., 42 AD3d 63, 66 [2007]); 

When considering whether to grant leave to file a late notice of claim, there 

are several factors to be considered, including: (I) whether the public corporation acquired 
. . 

actual knowledge of the es~entiaJ facts of the claim within the statutory 90-day period or a 

reasonable time thereafter, i (2) whether plaintiff had a reasonable excuse for the delay, ahd 

(3) Whether the public corp~ration will be substantially prejudiced by the, delay (see General 

Municipal Law §50,-e(S}; iRodriguez v Woodhull Sch., 105 AD3d 1050, 1051 [2013J; 

Castaneda vNassau Health Care Corp., 89 AD3d 782, 782 [2011]). 
; . . 

In support ofthe application, plaintiffsubmits, among other things, copies of 
the notices of claim, and a !report allegedly authored by NCDS S. 

The report is dated April 9, 2019, and states, among other things, that 
·surveillance footage shows defendant Carthage ''physically attacking''. plaintiff, resulting 
in plaintiff being "rendered unconscious.'' Plaintiff argues that this report, coupled With 

NCPD' s investigation and ~rrest of plaintiff, are sufficient to impute actual knowledge of 

plaintiff's claims for false arrest and malicious prosecution on County. 

"Generally, .kpowledge of a police officer or of a police department cannot be 
considered actual knowledge of the public corporation itself regarding the essentia:I facts 

of a claim" (Nunez v Vilt. !of Rockville Ctr,, 176 ADJd 1211, 1214-15 [20191, quoting 

Caselli v City of New York) 105 A02d 251,255 [1984]); •'[F]ora report to provide actual 

knowledge of the esse.rttial :facts; one must be able to. readiiy infer from that. report that a 
poten.tia.Uy action:able wroJg h~d bee.ri committed by the public corporation'1 (Matter of 

i 
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Fethallah v j\/eiv York City Police Dept., 150 AD3d 998~ 1000 [2017] [internal quotation 
marks omitted]). Here, not only was the NCPD involved \Yith plaintiffs arrest, but the 

report states that surveilla.nce video shows that plaintiff \Vas the one attacked. Plaintiff has 

thus met his burden as tn \Vhether County acquired actual knowledge of the essential facts 

of the claim \lvithin the statutory 90~day period or a reasonable time thereafter, 

To the extent that County argues that the statute of limitations has expired, 

plaintiffs cross motion \Vas made within one year and ninety days after the happening of 

the event upon ,vhich the claim is based, and is therefore timely (see GML §50-ifl][c]). 

As to the reasonable excuse for the delay, here plaintiiT attempted to serve 

County l\vice by servk.e upon the Office oflhe Nassau County Comptroller, through w-hich 

it appears the County received the notice of claim as to plaintiff's negligence c:auses of 

action, hut not plaintiffs notice of claim as to his false arrest and malicious prosecution 

causes of action. To the extent such service \\'as improper, the absence of a reasonable 

excuse is not fatal. \Vhere as here, County had actual knov:kdge of the essential facts 

constituting the claim} and failed to demonstrate that it \Yill suffer any prejudice (see Fox 
v New York Cit_v Dep't ofEduc,, 124 AD3d 887~ 889 [2015]). 

Lastly, defendants NCPD and County further seek to dismiss plaintiff's claim 

alleging a violation of 42; USC § 1983, on the basis that it is conc!usory. Hm-vever, the 

allegations in the complaint sufficiently plead a cause of action for violation of 42 U ,S,C, 

§ I 983 (see Leatherman v Tarrant Cty Narcotics Intelligence & Coordhwtion Unit, 507 US 

I 63, 168 [ 1993_]), and movants fail to submit any evidence disputing plaintiff's allegations. 

Accordingly, the motion is granted solely to the extent that plaintiff's 

negligence causes of action as against defendant NCDSS are dismissed. Plaintiff's cross 

motion for leave to file a late notice of claim is granted. 

A.ny request for relief not expressly granted herein is denied. 

This constitutes the decision and <Jrder of the Court. 

ENTERED 
Jul 21 2020 

NASSAU COUNTY 
COUNTY CLERK'S OFFICE 

Dated: July l.3, 2020 
OICClA T. PINEDAHKIR\\1AN, J.S.C. 
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