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SUPREME COURT OF TH9 STATE OF NEW YORK 

PRESENT: HON. DENISE L. SHER i 
Acting Supreme CourtJustjce 

PROGRESSIVE NORTHWESTERN INSURANCE 
COMPANYA/S/O DIANE TISCHER, PETER 
CAMPAGNONE, GERALD STANICK, 
CHRISTOPHER SEBOR 
63.00 Wilson Mills Road 
Mayfield Village, OH 44143 

And 
PROGRESSIVE DIRECT INSURANCE CONJPANY 
A/S/0 TIMOTHY JOHNSON ; 
6300 Wilson Mills Road 
Mayfield Village, OH 44143 

And 
PROGRESSIVE NOTHERNINSURANCE , 
COMPANY A/S/O CHRISTOPEHR SEBOR i . . . . . . . . ! 

6300 Wilson Mills Road 
MayfieldVillage, OH44143 

- against -

COUNTY OF NASSAU 
cl o Office of the County Attorney 
One West Street 
Mineola, NY 11501 

and 
BA TILE ROW CAMPGROUND 
1 Clare111pnt Ro.ad 
Old.Bethpag;e,NY 11804, 

Plaintiffs,! 
i 

Defendants. 
I 
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TRIAL/I AS PART 33 
NASSAU COUNTY 

lndexNo.: 602944/2020 
Motion Seq. No.: 01 
Motion Date: 08/28/2020 
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The following papers have been read ontbese motions: 

Notice of Motion (Seq. No. 01}, Affirmation and Exhibits 
Notice of Cross-Motion (Seq. No. 02). Affirmation and Exhibits 
Affirmation in Opposition to Cross-Motion (Seg. No. 02) .and in Reply to 
Motion (Seq. No. 01) · 

INDEX NO. 602944/2020 

RECEIVED NYSCEF: 10/29/2020 

Papers Numbered 
1 
2 

3 

Upon the for~going papers,. it is ordered that the motions. are decided as follows:· 
; 

Defendants move (Seq; No. 01), pursuaht to CPLR § 3211 (a)(7), for an order dismissing 
. . ! . . . . 

plaintiffs' Complaint as it pertains to Pe,ter Cmripagnone, Gerald Stanick, Christopher Sebot, 

Timothy Johnson and Christope_hr Sebor, as w~ll as any and all cross-claims as against them. 

Plaintiffs oppose the motion (Seq. No. 01) and cross-move (Seq. No. 02) for an order 

allowing them to serve a late Notice of Claim ~ii defendant County ofN assau (''Nassau'} 

Defendants opposes the cross-motion. 

In support ofthe motion (Seq. No. 01), ¢ounsel for defendants submits, in pertinent part, 
i 

that, "[o]n or a:bo4tFebn.tary 8, 2019 and Febajary 26, 2019, Plaintiffs allegedly served a letter 

purporting to be a Notice of Claim on theBattlf Row Campground.at l Claremont Road, Old 

Bethpage, NY 11804 .... On or about February 12 7 ,_2020, Plaintiffs filed a Summons and 
' ' ! ' 

i 

Complaint against the County; ... General Municipal Law Section 50-i provides that 1[n]o 
1 

action ... shall be prosecuted and maintained ag~inst a ... Colinty ... for personal injury;,. alleged 

to have been sustained by reason of the· negligence or wrongful act, .agent or employee thereof ... 

unless (a) a notice of claim. shall have been made and served upon the ... County in compliance 

with Section so~e of this article, and (b} it shaHiappear by and as an allegation in the complaint 
; 

or moving papers that at least thirty days have 1lapsed since the service ofsuch notice ... ' In this 

case, the. records of th~ County· Attorney's· Offi¢e do riot reflect the filing of a Notice of Claim by 

or on behalf of Plaintiffs PROGRESSIVE NORTHWESTERN INSU~CE COMPANY· 
j 

A/S/0 PETER COMP AGNONE, GERALD STANICK, CHRISTOPHER SEBOR And 
1 . . 
; 

PROGRESSIVE DIRECT INSURANGE CQ~PANY A/S/OTIMOTHY JOHNSON And 

PROGRESSIVE NORTHERN INSURANCE ~OMPANY A/S/0 CHRISTO PERR SEBOR. ... 
i 
: 

12 
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In the instant action, to date, Plaintiffs have not\serveda sufficient Notice ofClaim upon the 

COUNTY,. now significantly more than 90 day~ after the date of loss.Therefore, Plaintiffs failed 

to comply with the requirements of Section 50M~ ofthe General Municipal Law; and the 

Complaint.must be dismissed as a matter oflaw."SeeDefendants' Affirmation in Support.of 

Motion (Seq. No. 01) Exhibits A,,.C. 

Counsel for defendants further contend~,in pertinent part, that, "[p ]laintiffs may argue 

that they did not file a Notice ofClaim within tre ninety (90) day statutory periodor that said 

Notice of Claim was served upon a Department of the COUNTYDefendants, unauthorized to 

accept service of same, because he (sic) did no~ know that such a requirement existed: Any such 

argument does not provide an excuse under theilaw, ... [T]he Second Department has repeatedly 

held that ignorance ·of thelaw is not a reasonable excuse for failing to timely serve a notice of 

claim .... In the instant matter, Plaintiffs served ia letter purporting to be a notice of claim upon an 
l . 

improper entity. More specific.ally, as per (,ric) · ~d.dress listed for the defendants on the letter ... , 

the Plaintiff (sic) served the. Jetter on Battle Rof Campground. The Campground is part of the 

Nassau County Department of Parks. & Recreatlon · and cloes not have a separate legal identity 

from the COUNTY itself. CPLR 311 (4) states {lhat when making service upoh a county,. service 
1 

is proper 'to the chair or clerk ofthe board of sypervisors, clerk, attQrney pr treasurer' not a 

separate part of the County such as a campgroupd or even the Department.of Parks & 

Recreation. As a result, the Defendant was not properly served with a notice of claim. Further, 

even if the letter was served on the proper entity, itdoes not meet the standarcls of a Notice of 

Claim described in General Municipal Law § 50Me. The letter is not notarized, barely 

contain (sic) any factual or legal.allegatio11s; anµ fail (sic)to even mention the individuEtl whose 
. ! 

claim they were subrogating .1' See· Defendants' !Affirmation in Support of Motion (Seq, No, 01) 
i 

Exh~bitA. 

3 
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In further support of the motion (Seq. Nio. 01), defendants submit the Affidavit of Judith 

Urso, an employee in charge of opening the mil for the Office. of the Nassau County Attorney. 

See Defendants' Affirmation in Support ofMo~ion (Seq; No. 01) Exhibit C. 

In opposition to the motion (Seq. No. 0 l) and in support of the cross.emotion (Seq. 

No. 02\ coliilsel fot plaintiffs asserts, in pertin~nt part; that, "[t]his case arises from a large fire 
; 

that occurred on January 25, 2019 at a campground known as the Battle Row Campground 

locflted at l Claremont Road, Old Bethpage; Ntssau County, NY ('Campground'), The Plaintiffs 

are. insurance companies and they insured Six ( 6) luxury RVs that were lawfully parked at the 
' ' ' 

Campground at the time of the aforesaid fire and were destroyed as a result of said fire. The 

Plaintiffs compensated the owners of the RVs fpr their losses and became subrogated to the 

rights bf said owners. The Plaintiffs then broug~t this subrogation lawsuit against the County and 

the Campground. The total amount of Plaintiff~' subrogation claims is over $480,000.00., ., The 
! . .. 

Plaintiffs ihitially had different counsel represehting them pre,-suit and said previous counsel 

made numerous good faith attempts to put the Ipefendants on .notice of the claim, but the 

Defendants, for months,. ignored all Cornniuniqtion from Plaintiffs' previous counsel. After the 

file was transferred to the undersigned for hand~.ing, the undersigned made a FOIL ·requestto the 

County in an attempt to obtain information aboft the fire. Unfortunately, the FOIL request was 

ignored as welL Plaintiffs' previous counsel fir~t placed the Defendants on notice ofthe claim by 

sending aJetter addressed to the Campground'~ legal department on February 8, 2019, via 

certified mail. ... Plaintiffs' previous counsel th¢n Sent another certified letter on February 26, 

.2019 .... Plaintiffs' previous coliilsel also rriade·!Six (6) atte111pts to contact theCampgrotiild's 

officials by _phone ..... It is true that Plaintiffs' ptevious counsel .did not. send the. initial. notice 
. . ! 

1ettersto the ~orre.ctaddress in that the lettersV{ere addres$~d to the Ca111pground's.officials;.as 
! 
! 

opposed to the County Attorney1s office. The updersigned re:specffully submits that Plaintiffs' 
. i 

previous counsel made an innocent mistake by ~cit realizing that the Campground was not a 
' i 

se,parate entity and was owned and operatt::d by!the County .. At the same time, .the Plaintiffs 
j 

14 
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r~spectfully submits (sic) that the Campgroundls officials, as employees of the County, could 
i 

have easily advised the .county legal departmenr ofthe letters and Six phone calls. Needless to 

say, said officials should haverealized that the Jssue was important enough to pay the necessary 

attention to it In other words, the notice letters iwere in the hands ofthe County's employees 

within the 90-day notice period. The County's 4\ttomey's office eventually received a notice of 

claim letter in August2019 .... The fact that the County Attorney's office did notreceive a notice 

letter within 90 days ofthe fire did not prejuclicf the County in any way because the County had 

actual knowledge of the fire and of the damageito several RVs and trailers. For example, Exhibit 

tare two news reports aboutthe fire, according to which the County police and the CoUnty :fire 

marshal were investigating the fire and the damage to several RV sf trailers, Therefore, it is 
. . ! . . 

undisputed thatthe County had actual knowledie of the incident and the resulting losses.In fact, 

given the investigations conducted by the County public sector officials, the County knowsrnore . . l . 

. about Plaintiffs' potential claim. then the Plaintiffs. themselves .... The Plaintiffs respectfully 

submit that Plaintiffs' previous counsel's mist4<-e in sending (sic) notice letter to the 

Campground officials was an ·excusable mistakf .... Because the County had actual knowledge of 

Plaintiffs' claim, the County was not prejudice1 by the alleged late service ofthe notice of claim 

and, therefore, the County's Motion to DismissiPlaintiffs' Complaint should be denied.'; See 

Plaintiffs' Affirmation in Support of Cross-Motion(Seq. No. 02}artd in Opposition to Motion 

(Seq. No. Ol)E;<hibitsJ-8, 

In opposition to the cross-:rrtotion (Seq; No; 2}artd in further support of the motion (Seq. 

No. 01), counsel for defendants asserts, in pertiµentpart, that, "[p]laintiffs argue that they did not 

file a Ndtic.e of Claim within the ninety (90) day statutory time period or that said Notiqe of 
. j 

Claiin was served upon a Depa:rtt11.ehtoftheCQUNTY Defendants, unauthorized to accept 
i . 

service of same, be.cause he did not know that s,uch a req uirenient existed. Any s:µch .argument 
j 

doesnotprcivide an excuse under the law .. ;. F~rther,in Plaintiffsi Exhibit 4, they concede.that 
i 

they were told thejr claim was µrttjmely baclc irj Septei;rlber of20J 9 and have nci (sic) offered an Is . . . 

5 ()f 10 
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excuse as to why they waited almost a year to file for leave for alate notice of claim. Therefore, 
. . 

the New York· Coutts do not regard ignorance Qf the filing requirement as a reasonable excuse 

under General M urticipal Law §. 5 n-e. Therefor¢; this Court should foll ow the same line. of 

reasoning, and dismiss Plaintiffs' Complaint. Plaintiffs' (sic) argue that since an investigation 

was performed by the Fite Marshall and the Pof ice Departmentthe County acquired knowledge 

of this claim, however, that is not the applicabl¢ standard .... [J]ust because an investigation was 
! 

conductedregardingthe fire does not meanthatthe County learned of any potential wrongdoing 
i . 

that subjected itself to a claim." 

''In reviewing a motion to dismiss pursq.ant to CPLR 321 l(a)(7), 'the court will accept 

the facts as alleged in the complaintas true, acqord plaintiffs the benefit of every possible 

favorable inference, and determine only wheth~r the facts as alleged fit within any cognizable 

legal theory;"' Mills v. Gardner, Tompkins, Tefrace, Inc., 106 A.D3d 885, 965 N.Y.S.2d 580 
! 

(2d Dept. 2013) quoting Matter a/Walton v. NJw YorkState Dept. ofCorrectionalSei'vs;, 13 
i 

N.Y.3cl 475, 893.N.Y.S.2cl453 {2009) quotingrtonnon v. City of New York, 9 N.Y.3d 825, 842 

N.Y.S.2d 756 (2007); ABN AMRO Bank,. NV l MBIA Inc., 17 N.Y.3d 208, 928N. Y.S.2d 647 

(2011); Leon v. Martinez~ 84N.Y2d 83, 614N!.Y.S.2d 972 (1994); Fay Estates v. Toys "R'; Us, 

Inc., 22 A.D.3d 712, 803 N.Y.S.2d 135 (2d Dept. 2005); Collins v. Telcoa, InterriationalC01p., 

283 A.D.2d 128,726 N. Y. S .2d 679 (2d Dept. 2po 1). The task of the Court on such a motion is to 

determine whether, accepting the factual ave~ent of the complaint as true, plaintiffs can 

succeed on any reasonable view of facts stated.jSee Campaign/or Fiscal Equity v. State of New 

York, 86 N.Y.2d ~07, 631 N.Y.$.2d 565 (199$)]. In analyzing them, the Courtmustdeterinine 

· whether the. facts as. alleged fit within any cognizable legal theory (see Sokol off v .. Harriman 
! 
! 

Estates Dev. Cmp. , 96 N; Y .2d 409, 72 9 N ;y. S .~d 4 2 5 (200 i)), not whether plaintiffs CWl 
! . 

ultimatelyestablish the truih of their allegation$. See·219Broadway.Corp. v. Alexander's Inc., 
! . . 

6 ¢£ 10 
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46 N.Y2d 506, 414 N.Y.S.2d 889 (1979).The 1est to be applied is whether the Verified 

Complaint gives sufficient notice of the transacrons or occurrences intended to be proved and 

whether the requisite elements of any cause of1ction known to our law can be discerned from. 

the factual averments. See Treeline 990 Stewarf Partners, LLC v. RAFI' Atria, LLC, 107 A.P.3d 

7 88, 967 N. Y. S .2d1 19 (2d Dept. 2013). Howey er, bare legal conclusions are not presumed to be 

true. See Goel v. Ramachandran, 11 l A.DJd 7!83, 975 N.Y.S.2d 428 (2d Dept. 2013); Felix v. 

Thomas R. Stachecki Gen. Contr., LLC, 107 A.b.3d 664,966 N.Y,S.2d 494 (2d Dept. 2013). "In 

assessing a motion to dismiss under32 l l(a)(7)i .. , a court may freely consider affidavits 
! 

submitted by the plaintiff to remedy.any defectf in the: complaint." Leon v. Martinez, supra at 88, 

Gerternl Munidpal Law §50-e (l)(a)pr9vides that a Notice of Claim must be filed with a 

municipality within ninety (90) days of the da:t9 on which the claim arose. If the Notice of Claim 

is not filed within that ninety (90) day time pe~od, a claimant must make an application to the 

Court, within orte year and ninety days from th~ time the cause of action accrued, for permission 

to file aJate Notice of Claim. See General Mun{cipalLaw §50-1 (1) {c); Allende v. City of New 

Yorkj 69 A.D.3d 931,894 N.Y.S.2d 472 (2d Ddpt 2010). 

Pursuant to General Municipal Law § 5 9-e( 5), the court has discretion to permit service 

ofaJate Notice of Claim. See-Matter of Romeoy. Long Is. Power Auth., l3J A.D.3d 667, J9 

N.Y.S.3d 316 (2d Dept. 2015}; Matter ofGran4 v. Nassau County Indus. f]evelopment Agency, 

60A.D.3d 946,875 N.Y.S.2d 556 (2d Dept. 20P9). While all relevantfactots should be 

consiqered, key factors.in determining whetherileave to serv~ ;:i.lateNotice of Claim should be 
. . ! 

granted are whether claimant has demonstrated:reasonable excuse for failing to tiinely serve a 
! 

Notice of Claim; whether the muriicipality acq~ired actual knowledge of the.essential facts 
1 
1 

constituting the. claim within rtinety (90) daysa~er its accrual, or a reasonable time thereafter, 
i 

and whether the delay would s_ubstantially prej 4dice the inurticip1:1.lity iri nrn:intaining its defense 
i 
! 

It 

7 ()f 10 [* 7]
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on the merits. See General Municipal Law § 50:"'e; Russo v. Mimroe...,Woodbury Cent. School 
i 

Dist., 282 A.D.2d 465, 723 N.Y.S.2d 198 (2d qept. 2001). The statute is remedial in nature and 

should, therefore, be liberaUy construed. See Cflmacho v. City of New York, 187 A.D.2d 262, 5 89 

N. Y.R2d 421 (1st Dept. 1992). It should not op~tate to frustrate the rights of those with 

legitimate.claims, See Matter of Porcaro v. Ci(f a/New York,20 A.D.3d357, 799 N.Y.S.2d 450 

(I st Dept. 2005). 

Neither the presence nor absence of any one of the enwnerated factors is necessarily 

determinative. See Matter o._f Lopez v. County of Nassau, 120 A.D.3d 688; 990 N.Y.S.2d 886 (2d 

Dept.2014); Abrahamson v. Gates at Melville, !LLC, 278A.D.2d 186; 717 N.Y.S.2d 245 (2d 

Dept. 2000). Actual knowledge ofthe essentialjfacts is an important factor in determining 

whether to grant an extension and "should be·a~cordedgreatweight." See Brownstein v. 

Incorporated Village of Hempstead, 52 A.D.3d1507, 859N.Y.S.2d 682 (2d Dept. 2008); Matter 

of Dell'Italia v. LongJs. R.R; Corp., 31 A.D.31758, 820 N.Y.S.2d 81 (2d Dept. 2006). Actual 

knowledge of the essential facts underlying thejclaim means knowledge of the facts that underlie 

the legal theory or theories on which liability is predicated in the proposed Notice of Claim. Tu·e 

municipality need not have: specific notice oft}ie theoiy or theories themselves. See Matter of 
. . 

Bhargava v. City a/New York, 130 A.D.3d 819~ 13 N.Y.S.3d 552(2d Dept. 2015). 

Nevertheless, the presence or absence of any one of the factors used in determining 

whether to allow service ofa late Notice of Cl3+m against a municipality is not necessarily 

determinative, and the absence ofareasonable ¢xcµse is not necessarily fat&l to a claimant's 
' 

motion; See Jordan v. City of New York, 41 A.Q.3d 658, 838 N.Y.S.2d 624 (2d Dept 2007); 
i 

Chambers v. Nassau County Health.Care Corp), 50 A.D.3d 1134, 857N.Y.S.2d 222{2dDept. 
. ! . . . . 

' 

2008). 

8 
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It is noted that the Court's decision to grant or deny a late Notice of Claim is still purely a 

discretionary one and the Court remains free toi deny an application for an extensionjn the 

interests of fairness to the potentially liable pu~lic ·corporation. SeeSverdlin v. City of New York, 

229 A.D.2d 544, 645 N.Y.S.2d 843 (2d Dept.I ?96). 

Under the circumstances detailed abov~, and the legal arguments presented by both 
! . . 

parties; the Court finds that plaintiffs have·not demonstrated a reasonable excus:eforfailingto 

timely.serve a proper Notice of Claim (en1phasisadded). Additionally, plaintiffs have failed to 

present any evidence that defendants acquired ~ctual knowledge ofthe essential facts 

constitutingthe claim within ninety (90) days 8t1et its accrual1.ot a reasonable time thereafter; 

See GeneralMunicipal Law§ 50-e; Russo v. M,onroe,,.Woodbury Cent. School Dist., supra; 

Brownstein v, lncorporatedYillageof Hempst~ad; supra .. Sei!also.Katsourias•v. CityofNew 

York, 106 A.D.3d 916, 965 N.YS.2d 533 (2d Qept. 2013). Furthermore, the Court finds that 

' 
defendants would be substantially prejudiced itj. maintaining their defense on the merits due to 

approximate one (1) year and four (4) months delay from the deadline to file the Notice of Claim 

to the instant application; See D; M v. Center Moriches Union Free Sch., 151 A.D.Jd 970:, 54 

N. Y.S:3d 161 (2d Dept.2017); A. C v. WestBcibylon Union School Dist,; 14 7 A.D.3d 104 7, 48 

N.Y.S.3d 422 (2d Dept 2017); Hampson v. Cornetquot School Dist., 114 AD.3d 790, 980 

N.Y.s.2d 132 (2d Dept. 2014). 

Therefore, based upon the above, plaint~ffs' cross-m.otion (Seq, No. 02) for an order 

allowing thein to serve. a late Notice of Claim op defendant Nassau; is hereby DENIED. 
! 

Defendants' motion, (Seq. No .. 01), pur~tiantto CPLR § 321 l(a)(7), for an order 
j 

dismissing plaintiffs' Complaint as it pertains. t~ Petet Cornpagnone, Gerald Stanicki Christopher 
i 

Seboi', Timothy Johnson and Christopehr Sebo~, as well as any and all cross-claims against them; 
! 

! 

is hereby GRANTED. And it is further 

9 ()f 10 
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OREDERD that a Preliminary Conferep.ce, with respect to the remaining claim, with 

respect to Diane Tischer; is scheduled to be helf on December· 14, 2020, by the filing of a 

Proposed Preliminary. Conference OrdeL · The p~rties are hereby directed to the court website 

(http:/ /ww2 .nycourts. gov /COURTS/ 1 OJD/rtass~u/cicgeneralforms. shtinl) where they will find a 

fillable PC form with instructions on how to fill it out and when and how to return it. There will 

be no adjournments, except by formal applicatipn pursuantto 22 NYCRR § 125. 

This constitutes the Decision and Order j of this Court. 

ENTERED 
Nov 02 2020 

NASSAU COUNTY 
COUNTY CLERK"S OFFICE 

Dateci:Mineola,New York 
October 28, 2020 

\LO 
; 
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