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To commence the statutory time 
for appeal a of right. ( PLR s· 13 fa)). 
you are ad 1sed to erve a opy of th1 
order, with notice of entry, upon all parties. 

S PREME OURTOF THESTATEOFNEWYORK 
0 TYOF OR.A GE 

----------------------------------------------------------------X 
T LI R. DECI ION AND ORDER 

Plaintiff 

-again t-

INDEX 0.: EF005002-2020 
Motion Date: 11/20/2020 

equence o. 1 

MARG RETA. MU TELLO, 
Defendant. 

---------------------------------------------------------------X 
IORTI 10 J. 

h folio,: ing pap r numb red 1 to 8 were con idered in connection ·th the application 

or pla intiff for summar judgment on the issue of liability only: 

P P ~RS 

otice of Motion/ ffirmat ion (Thonus)/Exhibits 1 - 4 
ffirmati n in Opposition( olisano) xhibit A 

Allirmation in Reply honus 

Background and Procedural History 

MBERED 

I - 6 
7 
8 

This personal injury action arises out of a motor ehicle accident that took place on Februai.y 

26 2018 on the a tbound exit ramp ofT-84, Town of Fishkill County of Dutchess. Plaintiff was 

op rating a vehicle hich was struck in the rear by a vehicle operated b defi ndant. Plaintiff 

commenced thi action by filing a ummons and Complaint (E hibit 1) on or about eptember 8 

2020. Oefi ndant s r ed a Verifi d nswer with Affi rmative Defi nses and combined demands on 

or about October 6, 2020. (Exhibit 2) 

Examinations before trial ha not been held. Note ofissue has not been filed. 
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Plaintiff Motion for Partial Summary Judgment 

B otice of M tion filed on October 22, 2020 plaintiff mo es for summary judgment on 

u of liabili . he claims ntitJ m nt to summary judgment on liability as the claim arises 

from the rear-end c ll ision. As uch a prima facie ca of neglig nc on the part of d fondant is 

established. 

Plaintiff through h r affidavit avers that , on Februar 26 2018 she was tra eling on the 

eastb und exit ramp of I-84 . Plaintiff topped at a r d !ight controlling the intersection. Plaintiff 

r m in -d topped at th r d light for approximately fifteen 15) second when her ehicle as struck 

in th rear b defi ndant s vehicl . 

Plaintiff atta hes the police accident report of Robert Oli s. The report indicates that the 

d f ndant said sh looked down for a moment and hen she looked back up she couldn' t stop in 

tim . ' Exhibit 3 Plaintiff couns I infers that the police investigation found that the defendant's 

inatt ntion and di traction wer contributing factors to the accident. 

Plaintiff argues that, based on plaintiffs affidavit and the police accident report she has 

demon trat d b r ntitlement t ummary judgm nt on the issue ofliability as defi ndant failed to 

maintain a safi di tance bet\- en her vehicle and the ehicle in front of her. (McKinney s Veh. & 

Traffic La l 129 

Opposition 

In oppo ition to plaintiff' motion defendant argues the motion is prematur as 

d 1 o itions h not t tak n place. Defendant through her affida it a er that h came to a 

complet top at the red light. fter the stop · [sh ] was in search of a rest room when [her] foot 

slipp doff th brake and [her] motor ehicl rolled into th vehicle in front of [hers]. (Exhibit 
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A) Therefore defendant argues a valid non-negligent explanation for the rear-end collision 

suffici nt to den a motion for summary judgment has been put forth. 

Defi ndant argue th amended polic report is inadmissible, as the original report is not 

provided. It also contains inadmi sible h ar a . 

Plaintiff's Repl 

In reply plaintiff ss ntially argues that defendants have fai led to raise a triable issue of 

fact precluding summary judgment on the issue of liability for iolating Vehicle and Traffic Law 

ction 11 29(a). The defendants opposition is essentially an admission as to defendant's 

n gligence. 

Discussion 

For the rea ons which follow plaintiffs motion is granted. 

Summary judgment is a drastic r medy and is appropriat only when there is a clear 

dem nstration of the ab nee of any triable i.ssue of fact. (Piccirillo v. Piccirillo 156 AD2d 748 

l' 2d Dept 1989] citing Andre v. Pomeroy, 35 NY2d 361 [I 974]) The function of the Court on 

such a motion is i su find ing and not issue determination. (Sillman v. Twentieth Century-Fox 

Film orp. 3 Y2d 395 [I 957]) he Court is not to engag in the weighing of evidence; rather, 

th Court s function is to determine whether "by no rational process could the trier of facts fi nd 

for the non-moving party." (Jastrzebski v. . Shore S -h. Dist. 232 AD2d 677 678 [2d Dept 

1996]) The ourt is obliged to dra all reasonable infi r nces in favor of th non-moving party. 

(Rizzo v. Lincoln Diner Co,,p. , 215 AD2d 546 [2d Dept 1995]) 

A rear-end collision with a stopped or stopping vehicle establishes a prima facie case of 

n gligence on th part of the driver of the moving vehic.le in the absence of any negligence on 
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th part of th plaintiff. (Velazquez , . Denton Limo, Inc. , 7 AD3d 787 [2d Dept 2004]· Trombetta 

, . ' 1thone, 59 D3d 526 [2d D pt 2009]) A dri er of an automobile is charged with the duty to 

maintain a reasonabl safe rat of peed and control over his hicle and to exercise reasonable 

car to avoid a collision. (Filippazzo v. antiago, 277 AD2d 419 [2d Dept 2000]) The V hi le 

and Traffic Law Section 1129 a) provides, "The driver of a motor vehicl shall not folio\ 

an ther vehicle more closely than i reasonable and prudent having due regard for the spe d of 

su h v hicl and the traffi up n and the conditi ns of th highwa . 

In the matt rat bar plaintiff prof£ rs an uncertified p lice report in suppo11 of her 

summary judgment motion. An uncertified police r por1 which a party affirmativ ly proffer 111 

support of a motion for umrnary judgment is inadmissible hearsay. (Yassin v. Blackman 188 

D'' d 62 66 [2d Dept 2020]) 

How er even without the police accident rep011, the plaintiff established her prima facie 

ntitl ment to judgment as a matter of law on the issue of liabi lity tlu·ough her own affida it. 

uch a showing requires defendant to come forward with a non-negligent explanation for the 

accid nt. (Velazquez, citirza hamah,. Richmond ounty Ambulance Serv., 279 AD2d 564 [2d 

D pt 200 l]) If the op rator of the trailing vehicle annot come forward with eviclenc to rebut th 

inferenc of neglig nc th operator of the lead vehicle is entitled to summary judgment on 

liability. ( ortes v. Whelan 83 AD3d 763 [2d D pt 2011]) 

Her defendant s affid vit submitted in opposition in which she state 

s arch fa r t room , hen [her] foot lipped off the brak and [her] motor vehicle rolled into th 

hicle in front of [h rs] ' .is in ufficient to rebut the primafacie showing. (Trombetta, 59 AD3d 

at 527· Lampkin v. han 68 AD3d 727 [2d D pt 2009]) Defendant s opposition has failed to 
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rebut the inference of negligence by providing a non-negligent explanation for the collision. 

(Cortes , 83 AD3d at 763) 

Conclusion 

On the basis of the foregoing, it is 

ORDERED that plaintiff's application for partial summary judgment on liability is 

granted. 

The parties shall appear for a virtual conference on February 11, 2021 at 1 :30 p.m. A 

Microsoft Teams link will be provided prior to the conference. 

This decision shall constitute the order of the Court. 

Dated: December 16, 2020 
Goshen New York 

To: Counsel of Record via NYSCEF 
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